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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PARALYZED VETERANS OF
AMERICA, et al.,

Plaintiffs,

v. Civil Action No. 17-1539 (JDB)

U.S. DEPARTMENT OF
TRANSPORTATION, et al.,

Defendants.

MEMORANDUM OPINION

In 2016, the Department of Transportation issued a final(tide“Reporting Rle”) that
will require airlines to report the number of wheelchairs and scooters that sirendied after
being transported as checked luggage on passenger flights. Although the Rdpualgivgas
initially scheduled to take effect on January 1, 2018, the Department later issued faradthéde
(the “Extension Rule”) that delayed the Reporting Rule’s effective datenbyyear. Several
months later, plaintiffs filed this action challenging the Extension Rule, arthang is arbitrary
and capricious and that it should have been issued using aati@®mment procedures.

Before the Courtthe Department defends neithlee substancef the Extension Ruleor
theprocedures that were used to promulgate it. Instead, the Department arguleatdahéyCourt
lacks jurisdiction over plaintiffs’ challenge, because a statute vests thdiqtiois exclusively in
the federal courts of appealtndeed, the Department agrees that summary judgment should be
entered for plaintiffs if there is jurisdiction here. But while plaintiffs’ angumts against the
Extension Rule may have merit, the Court’s first considerat@md herg its only one—is
jurisdiction. For the reasons that follow, the Court agrees with the Departmenlatied subject

matter jurisdiction over this case.

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2017cv01539/188396/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2017cv01539/188396/23/
https://dockets.justia.com/

l. Background

In 2011, the Departmerf Transportation (the “Departmentpyroposed anew rule that
wouldrequireairlinesto report the number of wheelchairs and scodteataredelayed, damaged,
or lostafter beingtransportedis checked luggagen domestic passengéights. SeeReporting
Ancillary Airline Passenger Revenye&® Fed. Reg. 41,726 (July 15, 2011) In its notice of
proposed rulemakinghe Departmenhotedthat “[m]any air travelers who use wheelchairs are
reluctant to travel by air because of concern that the return of their wheglwhs@ooters will be
delayed, or the wheelchair/scepwill be damaged or last Id. at41,728. The proposedule, the
Department explainedyould enablea travelerto selectan airlinebased onts track record of
handling mobility devices and woudhcouragairlines to handle suatheviceswith greater care

After receivinghundreds of comments from airlines, industry groups, disabigjtyits
organizationsand other members of the pubtive Department issugdefinal Reporting Rulen
November 2016. The rulgill requireair carriers to “report mathly to the Department. .[t]he
total number of wheelchairs and scooters that were enplaned in the aamgyaftompartment for
any domestic nonstop scheduled passenger flightwell aghe number of such bags that were
“mishandled’ 14 C.F.R. § 234(6)(2)(3); see alsd4 C.F.R. § 234.2 (definirg “[m]ishandled
checked baygas one that waslost, delayed, damaged or pilfered”). Though the Reporting Rule
took effect onDecember 2, 2014, initially appliedonly to flightstaking placeon or after January
1, 2018 See Reportingof Data for MishandledBaggage andWheelchairs and Scooters
Transported in Aircraft Cargo Compartments, 81 Fed. Reg. 7673806 (Nov. 2, 2016)
[hereinafter “Reporting Rule”].This deadline wasn responsd¢o comments fronairlines that it
would take“12 to 24 monthsto come into compliance with the rulbeecause othe need to

“reprogram|Jexisting systems, installjew equipment, and traingjnployees 1Id. at 76,305.



A few months latenvithout following the noticeandcomment procedures provided for in
the Administrative Procedure Act (“APA"see5 U.S.C. §53,the Department issued another
final rule that extendedhe Reporting Rule’s compliance deadline to January 1, 20%8e
Repoting of Data for Mishandled Baggage and Wheelchairs and Scooters; Extension of
Compliance Date, 82 Fed. Regt,437(Mar. 21, 2017fhereinafter “Extension Rule”] (codified
at 14 C.F.R. part 234).The Extension Rulepointed torequess from Airlines for America
(“A4A”), an industry group, and Delta Air Line#c., bothof which cited aJanuary 20, 2017
memorandum circulated to executive agencies by¥ibite HouseChief of Staff Reince Priebus
whichinstructedagencies to “temporarily postpone the effective dates of regulations thatemad be
published in the Federal Register, but were not yet effective, until 60 dayshaftéate of the
memorandum.”ld. at 14437. A4A’s requestlsostated that “industry is facing challenges with
parts of this reguteon and needs more time to implement ik’

In July 2017, over four months after the Extension Ruleisgaged Paralyzed Veterans of
America (“PVA”), a nonprofit organizatiomnd Larry Dodson, amember ofPVA, filed this
lawsuit against the Departmeand the Secretary of Transportation in her official capacity
(collectively, the “Department”seeking an injunction against the Extenskule, sothat the
Reporting Rule would take effect on January 1, 284 8riginally scheduledSeeCompl. [ECF
No. 1] at 15. Dodson and PVA (collectively, “plaintiff§iavemoved for a stay of the Extension
Rule pending the resolution of this litigati@gePls.” Mot. for a Stay Pursuant to 5 U.S.C7@5
(“Pls.” Stay Mot.”) [ECF No. 2, and for summary judgmerggePls.” Mot. for Summ. J[ECF
No. 14] They contendhat theExtension Rule is procedurally invalbeécausé waspromulgated
without notice and commergeePIs.” Combined Mem. in Suppf Pls.” Mot. for Summ. JReply

to the Mot. to Stay Pursuant to 5 U.S.C.®, and Opp’n to Defs.” Mot. to Dismiss for Lack of



Jurisdiction (“Pls.” Combined Mem.”) [ECF Nol4-1, 16, 17 at21-26,andsubstantively invalid
because its arbitrary and capriciouseeid. at 26-28 (citing 5 U.S.C. § 706). The Department
has elected not to address these argumss¢Reply in Support of Defs.” Mot. to Dismiss [ECF
No. 18] at 1 n.1, anéhsteadarguesonly thatthe Court lacks subjeatatter jurisdiction over
plaintiffs’ suit SeeDefs.’” Mot. to Dismiss[ECF No. 10];see alsdefs’ Combined Mem. in
Support of Defs.Mot. to Dismiss and in Opp’n to Pls.” Mot. for St@iipefs.” Combined Menft)
[ECF Nos. 10-1, 114t1 n.1.

For the reasons given belptive Courtagrees withtte Department that it lacks jurisdiction.
It will therefore transfer this case “in the interests of justice” to the U.St Glofippeals for the
District of Columbia Circuit under 28 U.S.C1831 and deny without prejudice thepartment’s
motion to dignissand theplaintiffs’ motions for a stay and for summary judgmént.

[. Discussion

Under49 U.S.C. 8§ 46110the federal courts of appeals have exclusubjectmatter
jurisdiction overany challengedo a ruleissuedby the Secretary of Transportationwhole or in
part undemart A of subtitle VII of title 49 of the U.S. Codg“Part A”).? Such eview must be
sought in a appropriateourt of appealénot later than 60 daysfterthe challenged rule is issued.
Id. §46110(a). The Department conteadhat 86110 strips this Court of jurisdiction over

plaintiffs’ challenge to the Extension Rule.

L “If a federal district court finds that it lacks subject matter jurisdiction, thetonly has the authority to
make a single decision: to dismiss the case, or in the interest of justi@mdfer it to another court pursuant to 28
U.S.C. § 1631.”Nat’l Fed'n of the Blindv. U.S. Dep'’t of Transp.78 F. Supp. 3d 407, 4145 (citation and internal
guotation marks omitted)At oral argumentthe parties agreed that transfer would be the proper course of action
should the Court determine that it lackedsdiction

2See49 U.S.C8 46110(a)“[A] person disclosing a substantial interest in an order issutrtt8ecretary
of Transportation . .in whole or in part undehis part. . .may apply for review of the order by filing a petition for
review in the United States Court of Appeals for the District of CblanCircuit or in the court of appeals of the
United States for the circuit in which the person resides or haidritspal place of business.’§ee alsad. 8 46110(c)
(making this grant of jurisdiction exclusivéyat'l| Fed n of the Blind v. U.S. Dep’t of Trans®B827 F.3d 51, 55 (D.C.
Cir. 2016) (clarifying “that section 46110(a) includes revietleé Department’sjulemakings”).
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Initially, the Department’'s case seems straightforwaftie Extension Ruleestates the
authority citation for 14 C.F.R. part 284yhich cites threstatutory provisionst9 U.S.C. §829
41101, and 41701SeeExtension Rule, 82 Fed. Reat 14,437 Thelattertwo provisions, 88
41101 and 41701, bo#dppear in Part A. Thus, the Extension Rule was issued “in part” under Part
A, and jurisdictiorto review the ruldies in the courts of appeals.

But as plaintiffs point out,neither 841101 nor $1701even arguablysupportsthe
Extension RuleSection 41101, entitled “Requirement for a certificateguires that an air carrier
obtain a certifiatefrom the Departmertiefae providing air transportatioservices to the public
And 841701, entitled*Classification of air carriers,” authorizes the Department to establish
“reasonable classifications for air carriersSeePls! Combined Memat 5. Any connection
between these two provisioasid the Extension Ruls tenuous at beét. Moreover, although
§ 329at least colorablgupportshe Extension Rulesee, e.g49 U.S.C8 329(a) &uthorizing the
Department to “collect and collate transportation informafijndecides will contribute to the
improvement of the transporiam system of the United Statgs8 329 does not appear in Part A.
Thus, plaintiffs argue, the Extension Rule was not “issued umitiat"A.

The Department'sesponseare twofold First, the Department points tesantencen the
Extension Rule which statebat the rule was issuedby the Department’'s Deputy General
Counsel “under authority delegated in 49 CFR 1.27(n).” Extension RukedBXRegat 14437.
Sectionl.27(n) provides: The General Counsel is delegated authdaty. .conduct all

departmental regulation of airline consumer protecti. .pursuant to chapters 401 ., 411. . .,

3 Seel C.F.R. § 21.4@)(2)(2)(i) (“If a [regulaion] amends only certain sections within a CFR part
[and]. . . [i]f the authority for issuing [the] amendment is the same as therétythsted for the whole CFR part, the
agencyshall simply restatéhe authority[citation for that part].(emphasis added)).

4 At one point in its briefing, the Department charactetifee citation 108841101 and 41701 as a
“scrivener’s error,” Defs.” Combined Mem. at 11, although it later aalthatpositionback,seeDefs’ Reply at 5
n.5 (pointing out hat section 41701 authorizes the Department to estdbdiabonle requirements for each class”
of air carriers butlaiming “not [to] address this question here”).
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413 ..., 417..., and 423 of title 49—five chapters thatll appear in Part A Thus, the
Departmenteason, because the General Counsel issued the Extension Rulethederthority
delegated irg 1.27(n), and becaugel1.27(n)delegates authority to isswaly Part Arules the
Extension Rule must have been issued under Pa@te&Defs.” Combined Mem. at 9.

This argument fails for at least tweasons.First, it does notaccount for theossibility
that theExtension Ruldindssupport imeither§ 329 (because the GeaéCounsel lacks authority
to issue rules under that provisiamgr 8841101 and 41701 (because neither of thpegisions
supportghe Extension Rul@s a substantive matteiSeePIls.’ Reply to Mot. for Summ. J. (“PIs.’
Reply”) [ECF No. 19] a7-8. As plaintiffs correctly point outseeid., the fact that 8.27(n) limits
the General Counsel’s authority to Parstatutesimply suggestthatthe Extension Rule was not
properlyissued undeany of its cited authority; it does not provide a reason tmigthe cited
authority and looknsteadto authorities that are not cited in the rdle

The Department’s argumealtso ignores 1 C.F.R.&L.43, whiclprovides that if an agency
amends a part of the Code of Federal Regulations, and if “the authorgsuorg [thepmendment
is the same as the aotity for the whole C.F.R. pattthen the amending document
“shall simplyrestate” the authority citation for that partHere, the Extension Rulsimply
restafed” the authority citation for 14 C.F.R. part 234&ee Extension Rule, 82 Fed. Reat
14438 (“The authority citation for part 234 contesito read as follows. ..”). Thissuggests that
thestatutes cited in thauthoritycitationwere“the authority for issuing the amendméntt also

suggestghat the citation to §1.27(n)was meanbnly to identify the delegateduthority that

5 Though plaintiffs offetthis conclusioras a reason to avoid4®11Q theydo notassert itas agroundupon
whichto invalidate the Extension Rul&@his may be becauskd Extension Rulsimplyrestates the authority citation
for 14 C.F.R. part 234, which is the same authority on which the Rep&ule relies.CompareExtension Rulg82
Fed. Regat 14,438with Reporting Rule82 Fed. Regat 76,303. Were the Court to invalidate the Extension Rule on
this basis, then under the same logic, the Reporting Rule would alscabd-ira result that neither party advocates.
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allowed the General Counsel to issue the Extensiondutiee Secretary’s behall hus plaintiffs
are correct thathe Extension Rule’sitation to 81.27(n) @es not identifythe authority under
which the rulevas®issued for purposes of § 46110.

Next, the Department argues tleaenif part 234’s authority citation sets dbe Extension
Rule’s statutoryauthority, 846110 stillappliesbecausdwo of thestatutes listed in the authority
citation 8841101 and 417Qlappear in Part A SeeDefs.” Reply at 48. This is so the
Department claimseven assuming that neithstatuteactually supports the Extension Rule,
because “whether an agency action was duly authorizeosh&itsquestion of law to be decided
by the court to which Congress conferred jurisdiction”—here, the courts of apfikals.7. But
this argument also misses the mamaintiffs do notask the Court to determinghether the
Extenson Rule isvalid under 881101 and 417QAs the Department assegseid. at 5-8; rather,
theyurgethe Courtto determinewhether those provisiorevencolorably supporthe rule. See
Pls.” Reply at 7.And asplaintiffs correctly poinout, courtsoften“peek at the merits” of aase

to determinetheir jurisdiction. PIs.” Reply at 6 (quotingrof’l Cabin Crew Ass’'n v. Nat'l

MediationBd., 872 F.2d 456, 459 (D.C. Cir. 1989) (federal courts fadKectmatter jurisdiction

to review decisions of the National Mediation Board, an independent agency that snadiaie

and railway labor disputes, unleisere is a“showing on the face of the pleadings that

the . . .decision was a gross violatibof the Railway Labor Act othe Constitution (citation

omitted)); seeBell v. Hood 327 U.S. 678, 6821946) & claim may be dismissed for lack of

federalquestion jurisdiction wherettie alleged claim under the Constitution or federal statutes

clearly appears to be immaterial and made solely for th@opa of obtaining jurisdiction”).
However,asa review of the relevartasesdemonstratg such a “peek” is not warranted

here. Two cases-one cited by the partieand one net-are particularly instructiveThe first is



American Petroleum Institute VEE, in which a coalition of industry groups challenged a final

rule promulgated by th&ecuities and Exchange Commissi@ursuant toa provision of the
Dodd-Frank Wall Street Reform and Consumer Protection(Axodd—-rank”). 714 F.3d 1329,
1331 (D.C. Cir. 2013). That provision, codified at section 18{dhe Securities Exchange Act

of 1934 (the “Exchange Act’)15 U.S.C. 8 78m(q)irectedthe Commissionto require certain
companiedo report payments made to foreigavernmentsn connection with thextraction of

oil, natural gas, and minenasource$rom their territories Id. In addition to section 13, tHmal

rule (the “Resource Extraction Ruletjted section8(b), 12,15, 23(a), and 36f the Exchange

Act as its statutory authoritySeeDisclosure of Payments by Resource Extraction Issuers, 77 Fed.
Reg. 56,365, 56,417 (Sept. 12, 2012). The industry griledssuit in both district court and the

D.C. Circuit “out of an abundance of cautibpdm. Petrol. Inst., 714 F.3d at 1332ndOxfam

America, an advocacy group, intervened in the D.C. Circuit proceeddgmargued that the
court of appeals lacked jurisdiction because the applicable-dénaetv provision, section 25(b)
of the Exchange Act, 15 U.S.C.78y(b), did not coverthe Resource Extraction Rule@ted
authorities. Id. at 1333-34.

The D.C. Circuit agreed and dismissed the industry groups’ pefiiorview True, the
court notedthe Resourcé&xtractionRule cited section 15 of the Exchange Act as one source of
statubry authoity, andsection 25(b) provided for direct review of rules issued usdetions
15(c)(5) and (6) Id. at 1333.But the SEC had indicated in its brief that the part of section 15 that
supported the rule was section(dp Id. This explanatiorfmade perfect sensemoreover,
becausesection 15(d) authorized the SEC to collect “[s]Jupplementary and periodic atforrh
from issuers of securitied5 U.S.C. § 78(d), whereassubsectionsl5(c)(5) and (6) merely

authorized certain regulations ofokers and dealerseeid. 8 780(c)(5)+(6). Thus,the court of



appeals concluded that the Resource Extraction Rcit@Bon to section 15 was insufficient to

trigger direct review under section 25(b). Am. Petrol. Inst., 714 F.3d at 1333.

AmericanPetroleumprovides some support for plaintiffs’ position, but it is not quite on

all fours with this caseThere, the question was what to do when a rule cites a larger statutory unit
but only certainparts of thatunit trigger direct review Here,the situation is reversedhe
Extension Rule cites twprovisions (881101 and 41701) that both appe&aa larger statutory

unit (Part A), thewhole of which triggers direct review.Because applying 46110 does not
require the Court to first identifywhich subparts of the Extension Rule’s cited authorrgedly
support the rule, theeed to “peek” at the merits plaintiffs’ challengehereis less pressing.

Loan Syndications and Trading Ass’n v. SEC, 818 F.3d 716 (D.C. Cir. 20té&3e cited

by reither party, is more closely on poinThere,an industry group chéenged a rule issued
pursuant to a different provision of Dodd-Fraoédified atsection 15G of the Exchanget\15
U.S.C. § 78e11, whichdirected thesEC, the Board of Governors tiet Federal Reserve System,
the Federal Deposit Insurance Corporation, and the Office of the Comptroler Glitrencyo
jointly promulgatea rule(the “Risk Retention Rule™equiring issuers of assbacked securities

to retain at least five-percenshare of the risk underlyireny suchsecurities.Loan Syndications

& Trading Ass'n 818 F.3d at 718As in American Petroleurrsection 15G did not appear in the

Exchange Act’s direeteview provision section 25(h) Nonethelessthe industry group filed a
petition for review of th&isk Retention Rule the D.C. Circuit, arguing that other statutes cited
in the various versions of the rutbat appeared in the Federal Regidiachof the four
promulgating agencies had published its own vejdragygered direct reviewld. at 721.

The D.C. Circuit rejected this argumenAlthough the four agencies haded various

statutory authoritieg1 addition to section 15@ncludingparts ofthe Securities Act of 1933 and



the Bank Holding Company Act of 195@nd although some of these authoritdektrigger direct
review under othestatutesseeid. at 72122, the court of appeals nonetheless emphasized that
the Rsk Retention Rle was“a joint rule—a rule that neither party suge the agencies had
authaity to promulgate on their own.ld. at 723. Because thendustry group conceddtatno
statutebesides section 15Gthat is, neither the statutes cited in thie’s variousFederal Register
entriesnor any other statuteeven“colorably authorized the joint ruleid., the court held that it
lacked subjeematter jurisdiction and transferred the case to district ceemtid. at 724

Again, Loan Syndicationgrovides somesupport for plaintiffs’ position. Like Loan

Syndicationsthis case involves a citation to multiple statutory authorities, two of wegHA1101
and 41701) trigger direct review but do not colorably support the Extension Rule, and the third of
which (8329) colorably supports the Extension Rule but does not trigger direct revAewirst

glance, thereforel.oan Syndicationsuggests that this Court should disregard the citations to

8841101 and 41701, look only to § 328dconclude that it has jurisdiction

But this cases alsodifferent fromLoan Syndicationg animportantrespect Central to

the D.C. Circuit’s reasoning in that case wagonclusionthat no statuteother than section 15G
even colorablyuthorized the joint rulemaking effort that produtteeRisk Retention RuleHere,
the situation is exactly the oppositH parties agree that the Department easily could have issued

the Extension Rule under other Part A authorgied thathad it done so, jurisdiction would lie in

6 The court alsalistinguished two prior casés which the D.C. Circuihadheld that it had direateview
jurisdiction. Seeid. at 722-23 (discussingdnternationalBrotherhood of Teamsters v. Pedd F.3d 147&D.C. Cir.
1994) andMedia Access Projest FCC 883 F.2d 1063 (D.CCir. 1989). In those casethe challenged rules cited
both a specific statutory authority (which did not trigger direct revieawg) thepromulgatingagency’smoregeneral
organic statute (whictid). Direct review was propen those cases, thaan Syndicationsourt explainedpecause
“the agencies could colorably rely on broad grants of organic statutthgray.” Id. at 723. But this was not so in
Loan Syndicationsvhere no statute besides section 15G colorably emétbthe Risk Retention Rule.

7 Plaintiffs claim that the Department has conceded8B4t1101 and 41701 do not support the Extension
Rule, although the Department does not ag&eePIs.’ Reply at 2 & n.2 Though the Court ultimately need rfanhd
therefore does not) resolve this dispute, the Court notes that if the Mepdradmade such a concession, then this
would be another parallel between this caselarah Syndications
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the courts of appealsin fact, the Department suggests (and plaintiffs do not really dispute) that
the Extension Rule cite@8 41101 and 41701 by mistake. Thus, the concern driving the D.C.

Circuit inLoan Syndications notpresentere:the Extension Rule could have beeand indeed,

likely should have beerissued under statutory authority that would have triggered direct review.

There is ample evidence in thecord to support this conclusioBefore the Department
promulcated the Reporting Rule in 2016, the authority citation for part 234 cited 49 U.S.C. 88 329
(entitled “Transportation information"1708(“Reports”), andd1709(“Records of air carriers.)
Sections 41708 and 41709 batppear in Part A. kreover, unlike 8841101 and 41701hoth
would likely support the Reporting Rulearfd hencethe Extension Ru)e See49 U.S.C.
8 41708b)(1)(A) (authorizing the Department to “require an air carrierto file annual, monthly,
periodical, and special reports withettSecretary in the form and way prescribed by the
Secretary”)id. 8§ 4170%9a) (providing that the Secretargliall prescribe the form of recartb be
kept by an air carrier. . and the time period during which the records shall bé)kept

The Departmet’'s 2011 notice of proposed rulemaking for the Reporting Rule proposed
without explanation to amend part 234’s authority citation by replacing 88 41708 and 41709 with
“49 U.S.C... .chapters11101 and 41701.Reporting Ancillary Airline Passenger Reves 76
Fed. Reg. 41,726, 41,730 (July 15, 2011). Apparently recogniimgt there are no “chapters
41101 and 41701in title 49, thedrafters of thdinal Reporting Rule changed the citation again,
this time to its present form: “49 U.S.C. 329, 41101 and 417B&porting Rule, 82 Fed. Reaf.
76306. And the Extension Rule, issuéelv months later, simply restated this citatioSee
Extension Rule, 82 Fed. Reay.14,437.

At oral argument, the Department suggested that the notice of proposed ruleh@aking

actuallymeant teexpandpart 234s authority citatior—that is, to citehaptersi1ll and 417 diitle

11



49. This mistake was then compounded by the drafters ofirthe Reporting Rule, who
“corrected” the citation not by changing the phr&g¥101 and 41701” to “411 and 41dut

rather by changinghe word“chapters” to “sections.”In light of the foregoing review of the
Reporting Rule’s drafting historyhis explanatia for the change-the only one offered by either

party—‘makes perfect sense Am. Petroleum Inst.714 F.3d at 1333 Why else would the

Department have changed the citation from clearly applicable statutory au(Bgr#1708 and
41709) to clearly inapsate authority $8 41101 and 41701)7?

Indeed, faintiffs do not seriously dispute that the Extension Rule’s citatidggtd1101
and 41701 was a mistakinstead theyarguethat they should nonetheless be allowed to proceed
for two reasons First, they argue that the Department should suffer the consequencesnaf its
error. SeePls.” Combined Mem. at 20. Plaintiffs frame the issue as one of notice, argatng t
“[n]othing in the [Extension] Rule put [plaintiffs] on notice that it was validigrpulgated under
[Plart A. . .and, accordingly, that a jurisdictional provision directed [that] any challengja m
need to be brought in the court of appeals within 60 dageéid. But this is not so. The
Extension Rule clearly cited two &\ provisions, and plaintiffs have cited no authority that
would have suggested in March 2017, when the Extension Rule was promulgatixyticauld
safely ignoreghose provisions for purposes ofi§110. Plaintiffs may have believedt the time
thatthe citation to088 41101 and 41701 did not validly trigge#8110, buthey cannot say that
they lacked noticéhat 846110 might apply.

Second plaintiffs argue thatf district courts lackthe powerto disregard citations to
authoritiesthat do not even colorably support a ruteen an agencycould “manufacture”

jurisdictionsimplyby citing inappositeauthoritieghattriggerthe agency'greferred jurisdictional

12



route. Id. at 16. This argumat hassomeforce® In a case wheran agencyappears to have
attemped to manufacture jurisdiction using citations to inapposite statutory autholaintiffs’
proposed approaehtaking a “peek” at theule’s cited authorities and disregarding any plainly
inapposite ones-mightbe warrantedin thiscasg howeverthe recorcduggestshattheExtension
Rule’scitation to 8841101 and 4170&asnotan intentional act of forurehoppingand plaintiffs
do not contend otherwiseThe parties do not dispute thatdchthe Department wanted to ensure
that§ 46110 wouldapply to the Reporting Rule, it could have included a citation to one of the
many onpoint authoritiesthat appeam Part A Indeed, it could havsimply left the authority
citation for part 234-which previouslycited88 41708 and 41709—unchanged.

The Court concludes that where, as here, the record suggests that a rukniyisteds an
inapposite statutory authority instead of some other, clearly applicable aythnd where the
is no evidenceqf even allegationof badfaith condwt on the part of theromulgatingagency
the Court may treat the rule as issued “under” the mistakenly omitted authority for @sirpos
ascertaining its jurisdiction under a dirgeview statute This conclusion is in accord witihe

pragmatic approdctaken by the D.C. Circuih American Petroleunand Loan Syndications

where thecourtrejected a mechanical analysis of the challenged rules’ authority citations and
looked instead to thstatutory authoritiethatactuallysupported theules. It alsocomports with

the D.C. Circuit's frequently articulated presumption in favor of direct revi€éeeg e.g, Loan

Syndicationst Trading Ass’n 818 F.3d at 7120 (explaining that the D.C. Circuit “interpret[s]

ambiguities in direeteview statutes in favor of appellate jurisdiction, absent a firm indication that

8 The Department responds that agencies are unlikely to attempt such gasigigmbecause a citation to
an inapposite statutory provision would jeopardize a regulation’s tyallidimerits proceedings (whetherardistrict
court or a court of appealspbeeDefs.’ Reply at 8 n.7. But as plaintiffs correctly point out, and asdhse itself
shows, an agency could cibth a rule’s actual statutory authorignd the authority that triggers the preferred
jurisdictional provision.SeePIs.’ Reply at 4 n.5. The latter citation would confer jurisdiction (siné&18.0applies
to statutes issued “in whole or in part” under Part A), and the former nitatiald save the rule on merits review.
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Congress intended to locate APA review of ageaxction in the district courtalterations and
internal quotation marks omitted}).Finally, it avoids the untenable result of a district court
exercising jurisdiction over a challenge to a rule that all parties agree coeldémwand which
the record suggests should have bepromulgated under statutory authority that would trigger
direct reviewin the court of appeals.

[1. Conclusion

Because the Extension Rulastakenly cites}9 U.S.C.8§841101 and 4170instead of
chapters 411 and 4X@r alternatively, instead &8 41708 and 41709and because the record
suggests thathe citation was not intended to invoke a jurisdictional provision that wadd
otherwiseapply,the Ext@sion Rule was “issued. .under” Part A authorityvithin the meaning
of 8§ 46110 TheCourt therefordacks prisdiction over this action, anaduill transferthecase “in
the interests of justice” to the U.S. Court of Appeals for the District of Catu@ibcuitunder 28
U.S.C. 81631 The Courwill thereforedeny without prejudice [2] plaintiffs’ motion for a stay,
[10] the Department’'motion to dismiss for lack of subjestatter jurisdictionand[14] plaintiffs’

motion for summary judgment. A separate order has been entered on this date.

s/

JOHN D. BATES
United States District Judge

Dated: December 21, 2017

9 See alsdNat'l Auto. Dealers Ass'n v. FT, 670 F.3d 268, 270 (D.C. Cir. 2018en. Elec. Uranium Mgmt.
Corp. v. Dep't of Eneyy, 764 F.2d 896, 903 (D.C. Cir. 1985The D.C. Circuit has explained theason for this
presumptioras follows: ‘Placing initial review of agency actions in the courts of appeals oftéesgood sense.
Agercies typically compile records, rendering the district coustdfinding capacityunnecessary.And because
appeals are all but guaranteed, requiring district court review may onlyetaldand expense.Loan Syndications
& Trading Assh, 818 F.3d at ¥9 (alterations, citations, and internal quotation marks omitted)
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