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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JANE DOE 2et al,
Plaintiffs

V. Civil Action No. 17-1597 CKK)
DONALD J. TRUMP et al,
Defendang

MEMORANDUM OPINION
(August6, 2018)

On July 26, 2017, President Donald J. Trusgued a statememia Twitterannouncing
that “the United States Government will not accept or allow transgender individisas/e in
any capacity in the U.S. Military.’A formal Presidential Memorandum followed on August 25,
2017. Before the 2017 Presidential Memorandum, the Department of Defense had announced
that openly transgender individuals would be allowed to enlist in the militarytiefdanuary
1, 2018, and had prohibited the discharge of service members based solely on their gender
identities. The 2017 Presidential Memorandum reversed these policies. It tetieériended
the prohibition against transgender individuals entering the military (a gréoresally referred
to as “accession”), aneéquired the military to authorize thesdharge of transgender service
members. The President orde&sztretaryf Defenselames N. Mattis teubmit a plarfor
implementing theolicy directives of the 2017 Fsielential Memorandum by Februa2918.
Plaintiffs filed suit and sought preliminairjjunctiverelief, which the Court granted.

Currently pending before the Court are Defendants’ [115] Motion to Dismissif#aint
Second Amended Complaint, or, in the Alternative, Defendants’ Motion for Summary hidgme

andDefendants[116] Motion toDissolve the Preliminary InjunctioJpon consideration of the
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pleadings: the relevant legal authorities, and the record as a whole, the Court DENIES
Defendants’ Motiorto Dismiss Plaintiffs’ Second Amended ComplaaitddDENIES
Defendants’ Motion to Dissolve the Preliminary InjunctforBoth of these motions abased

on thesamefundamentapremise that Defendants have recently proposed a “new policy” that
will now allow transgender individuals to serve in the mijitaBased on this premise,
Defendants argue in these motions that Plaintiffs no longer have stahdinipeir claims are
moot, and that there is no longer any needHsrCourt’s preliminary injunction. For reasons
discussed in more detail below, the Court is not persuadéeebgarguments.This case shall

proceed, anthe Court’s preliminary injunctioshall continue to maintaitme status quo ante

! The Court’s consideration has focused on the following documents:
e Defs! Mem. inSupp. of Mot. to D3miss Pls.2d Am. Compl., g in the Altenative,
Defs! Mot. for Summ. J., ECF No. 115Defs! Mem.”);

e Defs! Mot. to Dissolve the Prelim. InJECF No. 116;

e PIs! Oppn to Defs. Mot. to Dismiss and to Dissolve the Prelim. Il §CF No. 130
(“Pls. Oppn”);

e Defs! Reply in Supp. otheir Mot.to Dismiss Pls.2d Am. Compl., or, in the lkernative,
for Summ. J., and Opp'to PIs. CrossMot. for Summ. J., ECF No. 138Defs!
Reply’); and

e Defs! Reply in Support of theixot. to Dissolve the Prelim. InJECF No. 140.

In an exercise of its disetion, the Court finds that holding oral argument in this action would
not be of assistance in rendering a decisi®eel CvR 7(f).

2 Although the partiédriefing mixes arguments about dismissal for lack of jurisdiction and
summary judgment, the Cdhas exercised its discretion to first consider their arguments in the
context ofDefendantsmotion to dismiss for lack of jurisdiction. Because those arguments
largely resolve the issues raised in Defenddttion to Dissolve the Preliminary Injunch,

the Court also addresses that motion in this Memorandum Opinion. However, this Opinion does
not address the summary judgment aspects of Defendants’ [115] Motion, nor does it address
Plaintiffs [131] CrossMotion for Summary Judgment. Those motionk be dealt with

separately. In addition, this Opinion does not address Defehdeguisnent that Plaintiffs do not
have standing to press their claims against the President. This argument iecaaselihe

Court has issued a separate Memorandum Opinion and Order today which dismisses the
President as a party from this case.



I.BACKGROUND

Plaintiffs arecurrent and aspiring transgendervice members. Many have years of
experience in the military. Some have decades. They have been deployed on acinveayt
and Afghanistan. They have and continue to serve with distinction. All fear thatebieves
of the 201 7Presidential Memorandumill have devastating impacts on their careers and their
families. Accordingly, they filed this lawsuit challengithose directives and moved this Court
to enjoin the implementatioof the 201 7Presidential Memorandum. They claimed that the
President’s directes violate the fundamental guarantees of due process afforded by the Fifth
Amendment to the United States Constitution.

On October 30, 2017, the Court iss@epreliminary injunctionn this case As
particularly relevant herehé Court found tha®laintiffs had standing anderelikely to succeed
on their Fifth Amendment claimThe Court concluded that, as a form of government action that
classifies people based on their gender identity, and disfavors a class ofdllgtparsecuted
and politicalyy powerless individuals, the President’s directives were subject to heightened
scrutiny. Plaintiffs claimedthat the President’s directivesuld not survive such scrutiny
because they weret genuinely based degitimateconcerns regarding military effectiveness or
budget constraints, butereinstead driven bg desire to express disapprogétransgender
people generally. The Court found that a number of factors—including the breadth of the
exclusion ordered by the directives, the unusual circumstances surrounding idhenPses
announcement of them, the fact that the reasons given for them did not appear to bedslbiypporte
any facts, and the recent rejection of those reasons by the military-$sadhgly suggestedhat
Plaintiffs’ Fifth Amendment claim was meritorioug.ccordingly, the Court enjoined

Defendants from enforcing the President’s directives. The effect of thé<Jmetiminary



injunctionwasto revert to thetatus quantewith regard to accession dnetention that existed
before the issuance of tR@17 Presidential Memorandum.

Defendants appealesteDefs.’ Notice of Appeal, ECF No. 66, and moved this Court to
stay the portion of its preliminary injunctiohat requireddefendants to begiacepting
transgender individuals into the military on January 1, 26@&)efs.” Mot. for PartiaStay of
Prelim. Inj.Pending Appeal, ECF No. 73. On December 11, 2017, the Court denied Defendants’
motionto stay SeeDec. 11, 2017 Order, ECF No. 75.

Defendants then sought the same relief ftbemUnited States Court of Appeals for the
District of Columbia Circuit (“D.C. Circuiff. On December 22, 2017, the D.C. Circuit denied
Defendantsmotionto stay this Court’s preliminary injunctiorseeDoe 1 v. TrumpNo. 17-

5267, 2017 WL 6553389 (D.C. Cir. Dec. 22, 201TheD.C. Circuit concludethat Defendants
had not demonstrated that they had a strong likelihbedazess on appedhat they would be
irreparably harmedhsent a stay, or that the staguld not harm the other parties to the
proceeding Id. It held that “given that the enjoined accession ban would directly impair and
injure the ongoing educational and professional plans of transgender individuals and would
deprive the military of skiéd and talented troops, allowing it to take effect would be counter to
the public interest.”ld. at *3. The D.C. Circuiélso explainedhat “in the balancing of equities,
it must be remembered that all Plaintiffs seek during this litigation is to serve their W&hon
honor and dignity, volunteering to face extreme hardships, to endure lengthy degkgnmk
separation from family andiends, and to willingly make the ultimate sacrifice of their lives if
necessary to protect the Nation, the people of the United States, and the Constjainistnad

who would attack them.Id. After the D.C. Circuit’s opinionvas issuegDefendang



voluntarily dismissed their appeal this Court’s preliminary injunction. The military began
permitting openly transgender individuadsacced®n January 1, 2018.

This case then moved forward into the discovery st@ggendants strenuously resisted
engaging in discovery. As noted above, the 2017 Presidential Memorandum had called for the
Secretary of Defense to submit a plan to implement the President’s podicinais by February
2018. Defendantepeatedlyargued that discovery should balteduntil that plan was
submitted Defendants even argued at one pthiat Plaintiffswerenot entitled to discovery in
this caseat all. The Courtrepeatedly rejectebefendantsarguments andrdered Defendants to
cooperatevith discovery so thahis case auld move forward efficiently toward artimate
resolution on the merits. Despite the Court’s orders, discovery remains unfinishesebeca
Defendants have assertib@ta substantial portion of the documents and information sought by
Plaintiffs areprivileged (pursuant to the deliberative process privilege and the presidential
communications privilege), and tparties’disputes about tlse assertionsf privilegeremain
outstanding

In February2018, & ordered by the 201Hresidential MmorandumSecretary of
DefenseMattis presented a memorandum to the President that proposed atpelifactively
prevent transgender military servicBeeDefs.” Mot. to Dissolve the Preliminafgjunction, EX.

1, ECF No. 96-1Hereinafterthe “Mattis Implementation Plan”). HE Mdtis Implementation
Plan, unlike the President’s 2017 tweet and memorandum, panodto be a blankeban onall
“transgender individuals. However the planeffectivelyimplements such a ban bgrgeting

proxies of transgender status, such as “gender dysphoridgyander transitioff and by

3 The Court is aware that the courtdarnoski v. TrumpNo. C17-129MJP (W.D. Wash), has
recently ordered Defendants to produce materials that they have withheld osishaf ba
privilege and that Defendants have sought appellate review of that order.
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requiring all service members to serve “in their biological s®&ased on the conclusiothat
there are substantial risks associated with allowing the accessioatantion of individuals
with a history or diagnosis of gender dysphoria and require, or have already kenlestaourse
of treatment to change their gendéviattis Implementation Plaat 2 the Mattis Implementation
Plan proposethe following policies:

e Transgender persons with a history or diagnosis of gender
dysphoria are disqualified from military service, except under
the following limited circumstances: (1) if they have been stable
for 36 consecutive months in their biolodicsex prior to
accession; (2) Service members diagnosed with gender
dysphoria after entering into service may be retained if they do
not require a change of gender and remain deployable within
applicable retention standards; and (3) currently servingcervi
members who have been diagnosed with gender dysphoria since
the previous administratios policy took effect and prior to the
effective date of this new policy, may continue to serve in their
preferred gender and receive medically necessary treatnment fo
gender dysphoria.

e Transgender persons who require or have undergone gender
transition are disqualified from military service.

e Transgender persons without a history or diagnosis of gender

dysphoria, who are otherwise qualified for service, may serve,
like all other Service members, in their biological sex.

Id. at 2-3.

To summarize: under the Mattis Implementation Rlagiyiduals who require or have
undergone gender transition are absolutelyudibfied from military serviceindividuals with a
history or diagnosis of gender dysphoria are largelgugikfied from military serviceand to
the extenthatthere are any individuals who identify as “transgender” but do not fall under the
first two categories, they may serve, but only “in their biological sex.” Hgiten,
transgender persons do not identify or live in accord with their biological sex, whansrthat

the resulof the Mattis Implementation Plan is that transgender individuals are generally not



allowed to serve openly in the mdry. There is only one narrow class of transgender
individuals who are allowed to serve as openly transgent&r the Mattis Implementation

Plan. Pursuant to a “grandfather provision,” thagarently serving Service members who have
been diagnosed with gender dysphoria since the previous administration’s policffectkred
prior to the eféctive date dfthe policy set forth in the Mattis Implementation Playay

continue to serve in their preferred gender.

The reasoning underlying the Matimplementation Plan is spelled onta second
memorandunthat was sent from the Department of Defeto the President in February 2018.
SeeDefs.” Mot. to Dissolve the Preliminaryjumction, Ex. 2, ECF No. 96-ereinafterthe
“Panel Report”) Like the Mattis Implementation Plan, the Panel Reparéfully avoids
categorical language banning all transgender individuals. Instead, the documlesiirspsans
of individuals with “gender dysphoria” and those who have undergondl require“gender
transition” (both of which, again, are proxies for transgestiu3. Generally spddng, the
Panel Report concludes that individuals with gender dysphoria or who have undsrgalhe
requiregender transition undermine thelitary. According tothe report, these service members
arefundamentallyncompatible with the military’s mental health standards, physical health
standards, and sex-based standafdie report suggests that they are a detriment to military
readines and unit cohesionit likens gender dysphoria to conditions such as “bipolar disorder,
personality disorder, obsessive-compulsive disorder, suicidal behavior, and even body
dysmorphic disorder.” Panel Report at 20. It concludes that individuals with gesgdiodg
or who have undergone or will require gender transai@more likely to have other mental
health conditions and substance abuse problems, and to commit stdciale21. The Panel

Report also states thitese individuals impose “disproportionate costs” anrttlitary. 1d. at



41. For the most part, in lieaf affirmative evidencehe Panel Report repeatedly cites
“uncertainty” in the medical field about these individuals as a reason to urge thalitdrg m
“proceed with caution.”ld. at 6. Although not necessary to the outcome of this particular
Memorandum Opiniont is worth noting thatiteseconclusionavere immediately denounced by
the American Psychological Association and the American Medical Associ&esecl. of
Lauren Godles Milgroom, ECF No. 128 (“Milgroom Decl.”), Exs. G{5{.

On March 23, 2018, Defendants filed a Notice informing the Court that President Trump
had issued a second memorandum on military service by transgender indivigkeidefs.’
Notice, ECF No. 951n the 2018 Presidential Memorandum, the Presisteté¢dhat he
“revokes” his 201 7PresidentiaMemorandum, “and any other directijree] may have made
with respect to military service by transgender individuald.”at 1. ThePresident orderethat
“[tlhe Secretary of Defense, and the Secretary of Homeland Security, with resfiectt.S.
Coast Guard, may exercise their authority to implement any appropriatepcbocerning
military service by transgender individualdd. To be clear, shas jst been laid outhe
“appropriate policiesthat the Secretaries intended to implentead already been developed and
proposed to the Presideattthe time héssuedthis memorandum.

The events described above have sparked a great debate betweetnethagptr the
future of this case, and prompted the filing of numerous motions. As relevant to this
Memorandum Opinion, pending before the Court are Defendants’ Motion to DismissfiBlainti
Second Amended Complaint, or, in the Alternative, Defendants’ Motion for Summary higdgme
andDefendantsMotion to Dissolve the Preliminary Injunctio®efendants argue that the
Mattis Implementation Plan represents avinmolicy” divorced andlistinct from thePresident’s

2017 policy directiveshat werepreviously enjoined by this Court. They also contend that the



Mattis Implementation Pladoes not harm the Plaintiffs in this case. Accordingly, Defendants
seek the dimissal of Plaintiffs’ recentlfiled Second Amended Complaint for lack of
jurisdiction kecause Plaintiffs lack standing and because their claims are now moot. For largely
the same reasons, Defendaadts argue thahe Court’s preliminary injunction should be
dissolved. In sum, it is Defendants’ view that they have preentiptethwsuitby drafting and
issuingthe PaneReport, the Mattis Implementation Plan, and the 2018 Presidential
Memorandum. The Court disagrees.

Summary: This Memorandum Opinion sets forth the Court’s reasoning for denying
Defendants’ Motiorto Dismiss PlaintiffsSecond Amended Complaint and Defendants’ Motion
to Dissdve the Preliminary Injunction. The Court first concludes that Plaintiffs hawelisig
because they would all be harmed if the Mattis Implementation Plan werealtoviake effect.
The Court next concludes thte Mattis Implementation Plan has not mooted Plaintiffs’ claims
because that plas not a “new policy” that is meaningfully distinct from the Preside®017
directives that were originally challenged in this casestead, aa fundamatal level, the Mattis
ImplementatiorPlanis just that—a planthatimplement the President’s directiviat
transgender people be excluded from the militdgr largely the same reasotis rationale for
the Court’s preliminary injunction maintainirige status quo antantil the final resolution of
this case remains intacdothing in this Memorandum Opinion represents a final adjudication of
whether Defendantsictions were constitutional. The Court merely holds that whatever legal
relevance thdattis Implementation Plan might have, it has not fundamentally changed the
circumstances of this lawsuit such that Plaintiffs’ claims should be dismissedkafla

jurisdiction or that the need for the Court’s preliminary injunction has dissipated.



1. LEGAL STANDARD

When a motion to dismiss a complaint under Federal Rule of Civil Procedure 12(b)(1) is
filed, a federal court is required to ensure that it has “the ‘statutory ortcbiosial power to
adjudicate [the] case[.]"Morrow v. United Stats 723 F. Supp. 2d 71, 77 (D.D.C. 2010)
(emphasis omitted) (quotirtgteel Co. v. Citizens for a Better EnB23 U.S. 83, 89 (1998)).
“Federal courts are courts of limited jurisdiction” and can adjudicate babetcases or
controversies entrusted to them by the Constitution or an Act of Condgtekkonen v.
Guardian Life Ins. Co. of Ap511 U.S. 375, 377 (1994). In determining whether there is
jurisdiction on a motion to dismiss, the Court may “consider the complaint supplemgnted b
undisputed facts evidenced in the record, or the complaint supplemented by undisputgdgacts
the court’s resolution of disputed factgCoal. for Underground Expansion v. Mine&83 F.3d
193, 198 (D.C. Cir. 2003) (citations omitted). “Although a court must aesefptie all factual
allegations contained in the complaint when reviewing a motion to dismiss pursuant to Rule
12(b)(1),” the factual allegations in the complaint “will bear closer scrutimgsalving a
12(b)(1) motion than in resolving a 12(b)(6) motfonfailure to state a claim.Wright v.
Foreign Serv. Grievance Bb03 F. Supp. 2d 163, 170 (D.D.C. 2007) (citations omitted).

[11. DISCUSSION

The Court beginghis Memorandum Opiniowith an assessment of its jurisdiction.
Article 11l of the Constitution limits the jurisdiction of this Court to the adjudicatibfCases”
and “Controversies.” U.S. Const., Art. lll, 8 2n an attempt to give meaning to Article 1lI's
caseor-controversy requirement, the courts have deegapseries of principles termed
‘justiciability doctrines,” among which are standing [and] mootne&t’| Treasury Emps.

Union v. United Stated.01 F.3d 1423, 1427 (D.C. Cir. 1996) (citisen v. Wright 468 U.S.
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737, 750 (198)). Defendants argubatthe issuance of the 2018 Presidential Memorandum, the
Mattis Implementation Plan, and the Panel Repavierendered this case moot amave
deprived all Plaintiffs of sinding. They contend that the Court must therefore dismiss the case
for lack ofjurisdiction. Defendants are wrongn addition, ér largely the same reasamstthe
Court continues to have jurisdiction over Plaintiffs’ claims, Defendants have rsbiesktheir
burden of demonstrating that the Court’s preliminary injunction should be dissolved.

1. Standing

Standing is an element of the Cosrsubjecimatter jurisdiction, and requires, in essence,
that a plaintiff havéa personal stake in the outcome of the controverSyarth v. Seldin422
U.S. 490, 498 (1975)A plaintiff cannot be a mere bystander or interested {banmdy, or a sel
appointed representative of the public interest; he or she must show that the defeshaiuict
has affected them in“@ersonal and individual wal Lujan v. Defs. oWildlife, 504 U.S. 555,
561 (1992). The law of Articlelll standing, which is built on separation-of-powers principles,
serves to prevent the judicial process from being used to usurp the powers of itted polit
branches.”Susan B. Anthony List v. Driehaus84 S. Ct. 2334, 2341 (2014). Consequently, the
standing analysis f®specially rigorous when reaching the merits of the dispute would [fiee
court]to decide whether an action taken by one of the other two branches of the Federal
Government was uncatitsitional” Clapper v. Amnesty IntUSA 568 U.S. 398, 408 (2013).
“[A] plaintiff must demonstrate standing for each claim he seeks td ares$$or each form of
relief sought,DaimlerChrysler Corp. v. Cun®47 U.S. 332, 352 (2006), buhé presencef
one party with standing is Sigient to satisfy Article Ill's caseor-controversy requiremerit,
Rumsfeld v. Forum for Acad. & Institutional Rights, Jiel7 U.S. 47, 53 (2006).

The familiar requirements of Article 11l standing are:

11



(1) that the plaintiff have suffered amjury in fact—an invasion

of a judicially cognizable interest which is (a) concrete and

particularized and (b) actual or imminent, not conjectural or

hypothetical; (2) that there be a causal connection between the injury

and the conduct complained-ethe injury must be fairly traceable

to the challenged action of the defendant, and not the result of the

independent action of some third party not before the court; and (3)

that it be likely, as opposed to merely speculative thgainjury will

be redressed by a favorable decision.
Bennett v. Speab20 U.S. 154, 167 (1997) (citingijan, 504 U.S. at 560—-6]13ee alsdSpokeo,
Inc. v. Robins136 S. Ct. 1540, 1547 (2016)Vith respect tdhe “injury in fact” requirement
which is predominantly at issue in this cadattire injury may suffice if the threatened injury is
‘certainly impending,’ or there is a ‘substantial risk that the harm will o¢c@usan B. Anthony
List, 134 S. Ct. at 2341 (quotirgapper, 568 U.S. at 409, 414 n.5).

The Court rejects Defendants’ argument that Plaintiffs no longer havergjdretiause
they are not harmed by the Mattis Implementation Plan. In its October 30, 2017 d&idomar
Opinion, the Court explained in detail wthe Plaintiffs in this case had st@ding. SeeDoe 1 v.
Trump 275 F. Supp. 3d 167, 192-203 (D.D.C. 2017). The Gmaillrassumefamiliarity with
that discussion and will not repeat it here (although it éspsesslyincorporate that discussion
into this Menorandum Opinion as though stated in fulyith the principles set forth in that
earlier Opinion as a baseline, in this Opinion the Court fEsmere narrowlyon Defendants’
arguments about why the Mattis Implementation Riasnullified Plainiffs’ standing.As
explained above, theffectof that plan would béhatindividuals who require or have undergone
gender transition would kebsolutely disqualified from military service, individuals with a
history or diagnosis of gender dysphoria wouldargely disqualified from military service, and

to the extent that there are any individuals who identify as “transgender” but dd notl& the

first two categories, thewould be allowed serve, but onlin“their biological sek(which
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means that opéntransgender persons wougenerally not ballowed to serve in conformance
with their identity).

i. Current Service Members With Diagnoses of Gender Dysphoria Who Either Have
Transitioned oHaveBequn to Transition

Plaintiffs Regan Kibby, Jane Does 2 througlabdJohn Doe 1 are current service
members who have been diagnosed with gender dysghdtia. Mattis Implementation Plan
generally bans individuals who have been diagnosed with gender dysphoria from selitace
on the grounds that they areentally unstable and that their presence in the military disrupts unit
cohesionpreventggood order and discipline, and is generally incompatible with military
readiness and lethality. However, the Mattis Implementation Plan contaimsed exceptio
from this ban for current service members who, Rkantiffs Regan Kibby, Jane Does 2 through
5, and John Doe 1, were “diagnosed with gender dysphoria since the previous adrairisstrati
policy took effect and prior to the effective date of this new pdlidyattis Implementation Plan
at 2 This “grandfather provision” purports to be based on the military’s prior “commitiment
these Service members” and “the substantial investment it has made in them.” dpamedR
43. Defendants argue that the existence ofghémdfather provisiomeans that the Mattis
Implementation Plan does not harm these Plaintiffs.

Defendants are wrong. The Mattis Implementation Plan clearly harwsrentservice
memberswith gender dysphoriaeven those who ardl@ved to remain in the military as a
result of a narrow grandfather provisiolt singles thenout from all other service membeard
marks them asategoricallyunfit for military service.See generall{fanel Reportlt sends the

messageat their felbw service members asdiperiorghat theycannot function in their

4 Plaintiff Regan Kibby is a midshipman at the U.S. Naval Acadefhg parties agrethat for
the purposes of the Cowststanding analysis, he should be treated as a current service member.

13



respective positions. That they are mentally unstable. théatpresence in the military is
incompatible withmilitary readinessinit cohesion, good order, and discipline. In siing, an
express statement thiziese individualsvery presence makes the military wealknd less
combatready

By singling these Plaintiffsut andstigmatizingthemas members of anherentlyinferior
classof service membershe Mattis Implementation Plaauseslaintiffs grave noreconomic
injuriesthatarealone sufficient to confer standinGeeHeckler v. Mathews465 U.S. 728, 739-
40 (1984) (fD]iscrimination itself, by perpetuating ‘archaic and stereotypic notiansy o
stigmatizing members of the disfavored group as ‘innately inferior’ and thera$ less worthy
participants in the political community, can cause serious non-economic injuheséopersons
who are personally denied equal treatment solely becdubeir membership in a disfavored
group.”) (internal citation omitted)

Defendantslisagredhat this “stigmatic” injury alone is sufficient to confer standing
Theyclaim that “an alleged injury arising from discrimination ‘accords a bassdoding only
to those persons who are personally denied equal treatment byalleagéd discriminatory
conduct.” Defs.” Reply at 11 (quotinglllen, 468 U.Sat 755). But the principatase
Defendantgite in support of this argumentllen v. Wrightis readilydistinguishable.The
plaintiffs in Allenwere theparents of African American public school childreXlen, 468 U.S.
at 739. Theyghallenged the InternBlevenue Service’s grant of taxempt status to racially
segregateg@rivate schoolsld. at 744-45. TheAllen Court rejectedheplaintiffs’ claim of
standing based ahe “digmatic injury, or denigration” that isstuffered by all members of a
racial group when the Government discriminates on the basis of dacat 754. The Supreme

Court held that “[tlhere can be no doubt that this sort of noneconomic injury is one of the most

14



serious consequences of discriminatory government action and is sufficienten s
circumstances to support standindd. at 755. However,it concluded that such stigmatic injury
did not support standing for the particular plaintiffallen becauseheir children had never
applied to any of the private schools at issue, and therfeydad not been “personally denied
equal treatment.'ld. Instead, thehad merely alleged dabstract stigmatic injury” that would
be equally applicable to “all members” of antireracial grouppationwide. Id. at 756.
Thesituation here isundamentallydifferent. Plaintiffs are not merely concerned
members of the public or bystanders presenting a generalized grievdmegeard members of
the preciselylefined group that the Mattis Implementation Plan discriminates against by
labelling as unsuited fanilitary service. Tle Mattis Implementation Plan sends a blatantly
stigmatizing message to all members of the military hierarchy that has a uniquereaagirg
effect on a narrow and identifiable set of individuals, of which Plaintiffs arelb@aem
Moreover, unlike the alleged injury Wlen, the stigmatic injury alleged by Plaintiffs is caused
by their receivingunequal treatment under the Mattis Implementation Rlarder that plan,
Plaintiffs would be allowed to remain in the military but, unliary other service memisgronly
pursuant to an exception to a policy tbaplicitly marks them as unfit for service. No other
service members are so afflicted. These Plaintiffs are denied equal treatment lhegawde t
be the only service members who are allowed to serve only basddadmeality;as an
exception to a policy that generally paints them as unfit. In their wivdbjle other service
members will enjoy the security and status of serving as honored, respectegljandembers
of the Armed Force’ Plaintiffs “will serve only on conditional sufferance and therefore on

objectively unequal terms.PIs.” Reply in Support of their Cross-Mot. for Summary Judgment,
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ECF No. 149, at 23.Becausgheir stigmatic injury derives from this unequal treatment, it is
suficient to confer standing.

Regardless, evaeassuminghatthe“stigmatic” aspects of Plaintiffs’ injuries were not
alone sufficient to confer standinte Mattis Implementation Plan does more than just
stigmatize Plaintiffs. Itreates a substantial risk that Plaintiffs will suffer concrete heorigeir
careerdn the near futureThereis a substantial risk th#te planwill harm Plaintiffs’ caeer
development in the form of reduced opportunities for assignments, promotion, training, and
deployment. These harms are an additional basis for Plaintiffs’ standing.

Defendants argue that thesteged harms are too “speculativieut the Court disagrees.
The Secretary of Defensaspersonally issued a policyjth alengthysupporting
memorandumthat, in effect, instructs the entiaemed forceshat Plaintiffs service isharmful
to the military. There is nothing speculative about the proposition that, havingsbéestructed
by the verytop of the military hierarchyRlaintiffs’ supervisors wilplace less trust in Plaintiffs
andbelesslikely to give Plaintiffsquality assgnments and opportunitie3he very naturef
such a pronouncement from t8ecretary of Defensgeates a nespeculative and substantial
risk that Plaintiffs’ experience, career development, and growth in the militaryemibmpered.
To pretend otherwise is fanciful. This fairly obvious conclusion is buttressed byewidéthe
effects of prior negative proclamations about transgendecser¥or instance, Jane Doe 2
declares that sheeceived an unfavorable work detail to keep her “separated from the rest of

[her] unit because [she is] transgender and because of the President’s W], reevpy had any

5 In re Navy Chaplaingy534 F.3d 756 (D.C. Cir. 2008 also distinguishable. Unlike in that
case, Plaintiffs here do not merely take offense tessage that can inéerpretedfrom
government action. Plaintiffs assert that they are directly injured by@itit government
messag@bout their suitability as service members.
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problems with this kind of treatment in [her] old unit and [does] not know of any other reason
[why] she would be treated this way.” Decl. of Jane Doe 2, ECF No. 40§2.5. The detail
requires Jane Doe 2 to “driv[e] far away from my base all day every day” antedbsgact
that she is “supposed to be in charge of four or five other soldiers, [she has] yet toame&t
Id. The conclusioms alsosupportedy the declarationof the former United States Secretaries
of the Army and Navy, and a Professor Emeritus at the Naval Postgraduate Schookreijont
California. See e.g, Supp. Decl. of Raymond E. Mabus, BCF No.51-1, at { 7“fransgender
service members are losing opportunities for assignments that they adrke afoing”); Supp.
Decl. of Eric K. Fanning ECFNo. 51-3, at { 6t(ansgender service members’ “advancement and
promotion opportunities in the military” are being substantially limjt&acl. of Mark J.
Eitelberg,ECF No. 51-4, at § 11 (directives “instruct[ing] commanders and other service
memberghat transgender individuals are detrimental to the military . . . erode][ ] the value th
members serving with them place on their contributions or performancefi Wiaom(s] and
restrict[s] artificially” their ability to serve)

The grandfather prosion of the Mattis ImplementatioRlandoes notlleviate these
harnms. That provision does not state, nor does it appear to be based on, a conclusion that those
who will be allowed to remain in the militatike Regan Kibby, Jane Does 2 through 5, and John
Doe lare somebw more fit to serve than those who will be banned. Instead, the prosision

based—purportedly—on a conclusion that discharging these particular individuals would be

® Defendants argue that the statements of these individuals @relallant because they predate
the Mattis Implementation Plan, DéfReply at 1314, but that argument assumes what the
Court rejects in the latter portions of this Opinion: that the Mattis ImplementatiomsRianew
policy’ separate and distinct from the Presid®B017 directives. The Mattis Implementation
Plan merely implements the basic policy directives in the Pregddiit7 tweet and
memorandum. Evidence about the effects of the 2017 directives is therefore relevant
assessing the impact of the Mattis Implementation Plan.
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unfair because they relied on the military’s prior policy pronouncésnandalso inefficient
because the military has already invested time and money into their trainingrdiAgty, the
message of the policythat under general circumstancéisese Plaintiffs should not be in the
military—remainsntact That messagesisubstantially likely to harm Plaintiffs’ careers in very
real ways. Accordinglythe Court finds that Rintiffs Regan Kibby, Jane Does 2 through 5, and
John Doe 1 have standing.

ii. Prospective Service Members Who Have Undergone Gender Transition

Jane De 7 and John Doe 2 are prospective service members who have already undergone,
or are currently undergoingender transitiorand are also actively taking steps toward
enlistment. SeeDecl. of Jane Doe 7, §tl (attesting that she “went through the process of
gender transition seven years ago” and has “been trying to enlist in theGleadt); Decl. of
John Doe 2, #1 813 (attesting that he has “completed transition” and been “actively working
with [his] recruiter to enlist in the Army”). If the Mattis Implementation Plan takesgtfese
individuals will be barred from military service because they have undergone ¢yamdgion.
Being barred from service is clearly an “injury in fact” sufficiemgive these Plaintiffs standing.
SeeDoe 1 275 F. Supp. 3dt 203 (explaining in Court’s prior Opinidhat Plaintiffs have
standing due to the “substantial risk that they will be denied accession or destfrarg the
military due to their transgendstatus”).

Defendants argue that the Mattis ImplementaBtandeprives these Plaintiffs of standing
because (if theyush to enligttheycanstill join the militarywhile this Court’s preliminary
injunction is ineffectand the Mattis Implementation Plan is not allowed to be implemeSee
Defs.” Mem. at 1213. Distilled to its essence, Defenddrasgument is that becausarisgender
service members who enlist before the Mattis Implementation Plan goes irtiovaffde

allowed to remaiin the military under the plan’s grandfather provision, Plaintiffs can and
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should enlist now to avoid any harrd. If Plaintiffs do not enlist right now while the
preliminary injunction is in effect and take advantage of the grandfather provisiorhaheis
selfinflicted. 1d. Defendants argue that Plaintiffs cannm@nufacture standing based on “self-
inflicted” harm. Id.

Thisargumenis based on a misunderstanding of the Court’s standing analysis. Plaintiffs
challenge the constitutionality of tipelicies realized in th&lattis Implementation Planvhich
Defendants are prepared to implemenhose policiesandthatplanin particular, arenot yet in
effect,but only because the Court granted Plaintiffs’ Motion for a Preliminary Injunction in this
case not because Defendants have decided to allow Plaintiffs to enlist as transgditetgr m
personnel during this period. All indications suggest that the Defendants havenésatipm of
enforcing the plan as soon as they are no longer enjoined from doing so and, in fact, Defendants
have movedhis Court and other courts to dissolve injunctions so that theg@aymplish that
goal That the plan does not harm Plaintiffs so long as the preliminpmyation isin force of
course, does not mearatiPlaintiffslack standing. To assess whether Plaintiffs have standing,
the Court must determine whether that plan would harm them if the i@matits injunction
and allowed the plan to go into effect. There is no dispute that if the Court dashed)de 7
and John Doe 2 would be barred from military service by the Mattis Implementétan P
Accordingly, they have standirg.

Moreover, even if these Plaintiffs did rughenlist inthe military while this Court’s

injunctionwasin place and therefore fafito the Mattis Implementation Plan’s grandfather

" Moreover, the very fact that these Plaintiffe azquired to enlist in the military immediately,
while the Court’s preliminary injunction remains in effect, or be forever bamhadufficient

injury to confer stading. These Plaintiffareharmed by such ‘@mow-or-never” requirement
because it subjexthem to a barrier on their entry into the military that their competitors are not
subject to.
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provision, they would still be subject to the same stigmatic and eda@esgigingnjuries that
afflict those Plaintiffs who areurrent service members who have been diagnosed with gender
dysphoria.

Finally, Defendants argue thaven assuminthatthe Mattis Implementation Plan has
taken effectand thus Jane Doe 7 and John Daeebarred frommilitary service, therevould
still be no injury becaudbese PlaintiffSwould not be personally denied eqti&atment
Defs.” Reply at 15. This is so, Defendants argpeeausélaintiffs “have na shown that they
would be treated differelytthan any other individual who seeks to jtie military with a
preexisting medical catition.” Id. Thisargument concerns the merits rather than the
justiciability of plaintiffs’ claims.” Trump v. Hawaii 138 S. Ct. 2392, 2416 (2018). It has no
relevancedo the Court’s assessment of standing. When assessing standing, thes€ames
thatthe challenged policies in faetolate equal protectionSchnitzler v. United Stateg61 F.3d
33, 40 (D.C. Cir. 2014(‘[T]he Supreme Court has made clear that when considering whether a
plaintiff has Article Il standing, a federal court massume arguendo the merits of his or her
legal claim.” (internal quotation marks omitted)).

iii. Current Service Member Without a Diagnosis of Gender Dysphoria

Jane Doe & a current service member whoes notethave a diagnosis of gender
dysphoria. Jane Doe 6 had made a behavioral health appointment to obtain a transitiwh plan a
begin her gender transition, but—for obvious reasons—aborted that effort when Presidgnt

tweeted that transgender individuals would not be permitted to serve. Aftefdahe Doe 6 has

8 Defendants also argue that Plaintiffs who are prospective service membetaralikgs
because, even though they are generally prohibited from acceding undertibe Mat
Implementation Plan, they may seek waivers from the po$egDefs! Mem. at 12 M. The
Court alreadyexplained in its October 30, 2017 Memorandum Opinion whiayipethetical
potential for waivers desnot divest Plaintiffs of standingSeeDoe 1, 275 F. Supp. 3dt 201.
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not disclosed her transgender identity and has not received a military dseaghgsnder
dysphoriabecause she is afraidatshe will be discharged. Because she has not yet received a
diagnosis of gender dysphoria, Jane Doe 6 wadd tlischarge under the Mattis
Implementation Plan if sheought such a diagnosis after the plan tekéct

As with Jane Doe 7 and John DodX&fendants argue that the Mattis Implementation
Plan has alleviated any harm Jane Doe 6 might have suffered under the Preidént’s
directives. Defendants claim thatlane Doe 8eeks a diagnosis of gender dysphoria from a
military doctor while this Court’s preliminary injunction is still in place and the Mattis
Implementation Plan has not yet gone into effect, she will be able to continuegasderthe
plan’s grandfather provisiorDefs.” Reply at 1415. Again, the Court rejects the logic of this
argument. The Court asks whether the Mattis Implementation Plan, if allowednto géfect,
would harm Jane Doe 6. The answer is clear: it would. It would subject her to distehgge
sought a diagnosis of gender dysphoria and gender tranigoapy

Moreover, even ilane Doe 6vere to obtain a diagnosis prior to the implementation of the
plan and therefore fall within the grandfather provision, she would still be subjhet same
stigmatic and careetamagingnjuries that afflict thee Plaintiffs who are current service
members who have been diagnosed with gender dysphoria. Jane Doe 6 does not lack standing
simply because she has the option of either remaining in the military and disgyeviidentity
as a transgender person, omiog out and sermig as a member of an officialbranded iferior
class of service memikzerSeeMedimmune, Inc. v. Genentech, |r&49 U.S. 118, 129 (2007)
(holding that where a plaintiff teninated the imminent threat of harm by simply not doing what
he claimed the right to do,” the court still Heibjectmatter jurisdiction because the threat

eliminating kehavior was effectively coerced”)

21



iv. Dylan Kohere

Finally, Plaintiff Dylan Kohere—who is transgender and has begun working wdltahe
professionks on a treatment plan for transitiefhas standing. Kohere is barred from joining his
university's ROTC prograrand ultimatelywill notbe allowed to accede into the militaris
the D.C. Circuit has already acknowledged, Koh®isjured by a policy that prevents him from
acceding if for no other reason than becausability to accede in the future . . . disqualifies
[him] from educational opportunities nowDoe 1, 2017 WL 6553389, at *3.

Defendantarguethat Kohere novlacks standing because “since DoD'’s policy was
announced in March 2018, Mr. Kohere has failed to respond to any of the cadre’s multiple
requests to discuss his enrollment in ROTC and did not register for any RGEEsdla the
upcoming fall semester,” nor did he apply for a scholarship. Defs.” Reply at 1hemnairds,
Defendants appear to be implying that Kohere lacks standing becass®mHhengelinterested
in pursuinga military career The Court is not convinced. Kohdras attested thais goal is
“to spend [hi$ entire career in the military.Decl. of Dylan Kohere, ECF No. 13-1%2. The
Mattis Implementation Plan would prevent him from doingsd deprive him of educational
opportunities. This is enougtto establisthis standind.

Finally, Defendants also argue that “[f]lar from being ‘categorically barred because he is
transgender’ . . . under the new policy, Mr. Kohere would be allowed to serve in his biological
sex.” Defs.” Reply at 16This argumenmissesthe point. Mr. Koheeis transgender That
means that hdoes not identify with his biological seXo serve in his biological sex would be

to suppressis identity To do so would be a harm in and of itself, sufficient to confer standing.

% As with thePlaintiffs discussed above, the fact that Koluenald fall within the Mattis
Implementation Plda grandfather provision does not change this analysis.
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The fact that a plaintiff can avoid the effect of a discriminatory policy bguecing the
characteristic that leads to the discrimination in the first place does not mean thaintifé p

lacks standing.

In sum, each Plaintiff that remainsthis case continues to have standing, despite the
issuance of the018 Presidential Memorandum, the Mattis Implementation Plan, and the Panel
Report. Defendants’ motion to dismiss for lack of standing will be denied.

2. Mootness

Defendants alsarguethat Plaintiffs’ claims should be dismissed as mdxfendants’
mootness argument reduces to the following poREintiffs’ lawsuit challenges President
Trump’s 2017 policy of banning transgender military service. The Mattis Ingplextion Plan
does not ampletely ban transgender military service. Itis instead a “new policlyfistdestinct
from the policy directives announced by President Trump in 2B&¢ause Defendants are no
longer attempting to implement the challenged policy, Plaintiffs’ suibvg moot.

The Supreme Court has commanded that a party asserting mootness through cessation of
challenged conduct carries a “hedwyden.” Hardaway v. D.C. Hous. AutB343 F.3d 973, 980
(D.C. Cir. 2016) (citindg=riends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC),, 1528 U.S.

167, 189 (2000)).Defendants have not satisfied their burden here.

The Court begins by notinthateven if it were to accept Defendants’ argument that
Plaintiffs’ challenge to the President’s 2017 directives is moot, Plaintiffsulawsuld not be
dismissed in its entirety. Plaintiffs have recently amended their complairdlteraye the
Mattis Implementation Plan, and that challenge is clearly still [ij\/] hen a plaintiff files

a complaint in federal court and then voluntarily amends the complaint, courts look to the
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amended complaint to determine jurisdictio®Rockwell Intl Corp. v. United State$49 U.S.

457, 473-74 (2007)Plaintiffs’ Second Amended Complaint alleges that the Mattis
Implementation Plangxpressly targets transgender individuals,” “prevents transgender
individuals from serving consistent with their gender identity,” and violateBittie

Amendment. Pls.” 2d Am. Compl., ECF No. 106, at 1 86, 87, 92, 97. Accordngly,f the
Courtwereto accept Defendants’ arguments regarding claims focused on the President’s 2017
directives, Plaintiffslawsuitwould not be moato the extenthat it challenges the Mattis
Implementation Plan.

Regardless, the Coutbes noticcept Defendants’ argument that Plaintiffs’ challenge to
thePresident'2017 directives is moofThis argument attempts twaw artificialand
unwarrantedoundaries between the various policy pronouncements in thisAasxplained
above, Defendants’ mootnemgjument is based upon the premise that the Mattis
Implementation Plan is a new and different policy than the one announced by PresidgntnT
2017. But Defendants have not demonstrated that this is the case in any meaningfid thay. T
contrary, the Mattis Implementation Plan appears to be just that—an impléoreptan. The
planimplementshe President’2017 directives that the military not allow transgender
individuals to serve in the military

The Courtreacheshis conclusiondr three basic reasonbirst, a plan to implement a
policy prohibiting transgender military serviiseprecisely what the President ordered be
submitted to him by February 2018 in his 2017 Presidential Memorandum. Second, over the
months following thedsuance of th2017 Presidential Memorandum, Department of Defense

officials repeatedly stated that they were preparing sndmplementatiorplan. And third, the
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Mattis Implementation Plan was proemito the President in February 2018, and it in fact
prohibits transgender military service.

First, the 2017 Presidential Memorandum directed the Department of Defenbenit s
by February 2018 plan tamplementhe President’s directives thaansgendeservice be
prohibited It did not ask for the submission of a “new policy” on transgender senvitbe
2017 Presidential Memorandum, tReesident directed the militatg return to a policy under
which: (i) transgender individuals are geally prohibited from accession and (ii) thditary is
authorized to discharge individuals who are transgender. The 2017 PresidentiabNtamor
ordered the Secretary of Defense to prepare an “implementation plan” that wasciicacto
suggestions about how tariplement golicy under which transgender accessioprahibited
and discharge of transgender service membensti®rized’ Doe 1, 275 F. Supp. 3dt195 It
is clear from the 2017 Presidential Memorandum that the “implementation plan” texdjbgs
the Presidentvas required to “prohibit transgender accession and authorize the discharge of
transgender service membersd. The plan was not intended to be a proposal for a “new
policy” thatallowedtransgender servic&seeKarnoski v. TrumpNo. C17-129™MJP, 2018 WL
1784464, at *6 (W.D. Wash. Apr. 13, 2018) (“The 2017 Memorandum did not direct Secretary
Mattis to determingvhetheror not the directives should be implemented, but instead ordered the
directives to be implemented by specific dates and requested a pterwftar do so.”)
(emphasis in original).

Second, the actiorend statemenisf Secretary Mattisand the Department of Defense
generally during the timebetween the issuance of the 2017 Presidential Memorandum and the
Mattis Implementation Plan indicate tliae plan being developedas not a “new one” to

propose to President Trump, but instead simply omaptementresident Trump’s 2017 policy
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directives. In an August 29, 2017 Statement, Secretary Mattis stated thaptuenient of
Defense had “received the [2017] Presidemilamorandum” and would “carry out the
president’s policy directioh. Milgroom Decl, Ex. U. He furtherstated that & would establish
a panel of expertsot to consider “new policies,” but instead simply “to provide advice and
recommendations on thmplementation of the president’s directibnd. (emphasis added).
After the “panel reports its recommendations and following . . . consultation wise¢hetary of
Homeland Security,” Secretary Matsitated that he woultrovide [his] advice to the president
concerningmplementation of his policy directidnld. (emphasis added$ee alsdoe 1 2017
WL 6553389, at *2 (noting thatlie Secretarg August 29, 2017 statement makes clear that his
actions are being undeken to ‘carry out the president’s policy direction™).

In a September 14, 20Hbcument entitledMilitary Service by Transgender Individuals
— Interim Guidance,” Secretary Matt@gjainstated that he would present the President with a
“plan to implement the policy and directiviesthe [2017] Presidential Memorandum.”
Milgroom Decl., Ex. W at 1(emphasis added)Thelnterim Guidance further stated that the
Department of Defense woulddrry out the President’s policy and directivesd would
“comply with the [2017] Presidential Memorandtinid. (emphasis added)A separate
document issued to direct the implementation process stated thetiaBebtattis had convened
a panel to “develop[ ] an Implementation Plan on military service by transgendeduads, to
effect the policy and directives of the Presidential Memorariditiigroom Decl., Ex. X at 1
(emphasis added)That document furtheccknowledgeshat the Department was required to
“return to the longstanding policy and practice on military service by teasgy individuals that
was in place prior to June 2016,” that is, the general prohibition on transgender denate.

It stated that the Department had been “direct[ed]” to prohibit accessicansgénder
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individuals and asked the panel of experts merely how the “guidelines” for suchyashalidd
be updated “to reflect currently accepted medical terlogyo” Id. Acting Under Secretary of
Defense for Personnel and Readiness, Anthony M. Kurta, also issued a memorandum in
September 2017 that stated that the Department had convened a panel of experts ttthsuppor
. . development of almplementatiorPlanon military service by transgender individuals.”
Milgroom Decl., Ex. Y10

Third, and most importantlyhe Mattis Implementation Plan fact prohibits
transgender military servieejust as President Trump’s 2017 directives ordetets true that
the plan takes slightly less direct approach to accomplishing this goal than the Presigeh?s
tweet and memorandum. Instead of expressly banning all “transgender individuals” f
military service, the Mattis Implementation Plan works by absoldlislyualifying individuals
who require or have undergone gender transition, generally disqualifyingdiumasiwith a
history or diagnosis of gender dysphoria, and, to the extent that there are any itglwitua
identify as “transgender” but do not fall under the first two categories, onlyialj them to
serve “in their biological sex” (which means that openly transgender peasogsnerally not
allowed to serve in conformance with their identity).

But it is not at all surprising that an implemerdatplan, crafted over the course of
months (clearly witlassistance frofawyersand an eye to pending litigation) is a longer, more
nuanced expression of the President’s policy direction than the brief, blankebassaade by

the President himself ir017. To determine whether Plaintiffs’ claims are mohe €ourt must

10 Defendants cite statements from Secretary Mattis abotinthependenceof the process that
led to the creation of the Mattis Implementation Plart the context suggests that such
“independencerelated tohow, notwhether to implement the President’s policy directives.
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look past these surfadevel differences and ask whether, in effect, the Mattis Implementation
Plan accomplishehe President’s policy that is challenged in this case.

The Court oncludes that the Mattis Implementation Plan does just thaevents
service by transgender individuals. The plan succeeds at doing soby pashibiting
individuals with traits associated wilieingtransgender: those with “gender dysphoria” and who
have undergoner require“gender transition.”In addition although the plan purports to allow
sometransgender individuals (those without a diagnosis of gender dysphoria or who have not
undergone or require gender transitiomyerve in the militarunder certain narrow
circumstances, evehis purported allowancss illusory. Under the Mattis Implementation Plan,
those transgender persons who are not summarily banned asdlowld in the military if they
servein their biological sex But by definition—at least the definition relevant to Plaintiffs
claims in this lawsu#-transgender persond® not identify or live in accord with their biological
sex Accordingly, the Mattis Implementation Plan effectively translates into afan o
transgender persomnsthe military Tolerating a person with a certain characteristic only on the
condition that they renounce that characteristic is the same as not tolerating #fi¢fh As

Plaintiffs correctly argue, “[jJust as a policy allowing Muslims to serve imtiigary if they

11 Defendants argue that forcing all transgender service members to live ideammowith their
biological sex is nothe same as a ban on transgender semeraberdecause not all

transgender individuals choose to come out as such and “live and work in accordance wlith [their
identity.” Defs.’ Reply at 21. That this would be the case is not at all surprising, réaidlge

does not demonstrate that Defendants’ policy is not a ban on transgendermsenaloers

Decisions about whether and when to admit one’s transgender identity and initjatectss of
gender transition are presumably affected by many factataging career considerations,
medical considerations, and fear of discrimination. Service members in lganicght

reasonably choose to delay due to upcoming deployments or other opportunities. That not all
transgender service members have openlyitaebito their status as such and sought to live in
accordance with their gender identities by personal climes not mean that an official policy
forbidding them from doing si@ not discriminatory.
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renounce their Muslim faith would be a ban of military service by Muslims, a peligyring
transgender individuals to serve in their birth sex ban on transgender service.” Pls.” Opp’'n at
10 (emphasis in originalyee asoKarnoski 2018 WL 1784464, at *6 (“Requiring transgender
people toserve in their ‘biological sexdoes not constitute ‘open’ service in any meaningful
way, and cannot reasonably be considered an ‘exception’ to the Ban. Rather, it would force
transgender service members to suppress the very characteristic tred thefin as transgender
in the first place.”). Accordingly, despite superficidifferences between it and the President’s
2017 directives, the Mattis Implementation Péassentiallyeffectuates the policy announced by
President Trump in 2017: the banning of military serbigéransgender individualdt

accordingly does not moot Plaintiffs’ claimSeeGlob. Tel*Link v. Fed. Commc’ns Comm’n

866 F.3d 397, 413-14 (D.C. Cir. 2017) (“replacing the challenged law ‘with one that differs only
in some insignificant respect’ and ‘disadvantages [petitioners] in the fsacemental way’

does not moot the underlying challenge”) (quotNeg Fla. Chapter of Associated Gen.
Contractors of Amv. City of Jacksonvill&508 U.S. 656, 662 (1993%.

Finally, Defendants repeatedly argue that the 2017 Presidential Memoréadibeen
“revoked.” Even if the Court were to favor form over substance and acceas tnsaccurate
description of what has genuinely occurred, it would not alone be enough to warrant@dindin
mootness.As Defendants argue, “[w]hen a law is repealed and replaced, the relevant question is

‘whether the new [policy] is sufficiently similar to the repealed [one] that gimssible to say

12 Defendants argue that the Mattis Implementati@m s similar to the currentiyperative

policy on transgender servic&ee, e.g.Defs. Reply at 1.The Court disagrees. Any similarities
Defendants are able to find between the policies are red herrings. The posifigglamentally
different becase one allows transgender individuals to serve in aanoavith their gender
identity, and the other does not (with the exception of a small group of individuals who will be
allowed to remain in tharmed forces undergrandfather provision
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that the challenged conduct continues,’ or, put differently, whether the policpeleas
sufficiently altered so as to present a substantially different consyofrem the one . . .
originally decided.” Defs.” Mot. at 4 (quotinge. Fla. Chapter of Associated Gen. Contractors
of Am.,508 U.Sat662 n.3). Even assuming that the 2017 Presidential Memorandum has been
“revoked,” and the Mattis Implementation Plan could be viewed as a “new poli¢hig aery
least, the new plais sufficiently “similar” to thePresident’2017 directives that Plaintiffs’
claims are not moot. As already discussed, like the 2017 Presidential Memoranduiattithe
Implementation Plan generally bars service by transgender indivittuals.
* * *

In sum, whatever legal relevance the Mattis Implementation Plan and associated

documents might have, they are not sufficiently divorced from, or different thalrehkielent’s

2017 directives such thatdtiffs’ claims are now modtt

13 Defendants argue that the voluntary cessation doctrine does not apply to them. Defs.’ Mem. at
3. This argument does not survive scrutiny for two reasons. First, because théenGstiniat

the Mattis Implementation Plan is simply a plan that implements the Presidential directives th
were already at issue in this case, the challenged conduct simply has notamdsed Court

need not rely on the voluntary cessation doctrine. Second, the Court is not persuaded that the
Defendants in this casevarious Eecutive Branch departments and officialgre all immune

from the doctrine. In a separate Memorandum Opinion and Order issued today, the Court has
dismissed the President as a party frbim tase. Accordingly, at most, the Court would be
applying the vuntarily cessation doctrine to lower Executive Branch officials. Defeadave

not brought to the Court’s attention any cases that hold that the voluntary cessétioe does

not apply to such defendantSeeDefs.” Mem. at 3 (citing onlZlarke v United States915

F.2d 699 (D.C. Cir. 1990), whidlelates taCongress, not Executive Branch departments or
officials). As indicated by the facts of this very case, the Executive Branch is able ¢ chan
military policies back and forth with relative ease and speed, givintpribe concerns that
animate the voluntary cessation doctrine.

4To the extent Defendantsviee their motion to dismiss for failure to state a claim in this case,
that motion is DENIED. The Court already explained in detail why Plaintitigms were likely
meritorious in its October 30, 2017 Memorandum Opinion, and thus not subject to dismissal on
the pleadingsSeeDoe 1, 275 F. Supp. 3d at 205, 207-21For the same reasons that the Mattis
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3. Motion to Dissolve the Preliminary Injunction

Finally, as the discussion above has likely already made clear, the Coudtvdissolve
its preliminary injunction. It is true thatpaeliminary injunction fnay be dissolved where, for
instance, changed circumstances eviscerate the justification ther8f&rC. v. Vision
Commc'ns, Ing.No. CIV. A. 94-0615 CRR, 1995 WL 109037, at *2 (D.D.C. Mar. 6, 1995).
However, he party seeking reliéfom an injunction bears the burden of establishing that
changed circumstances warrant reli&&éeAm. Council of the Blind v. Mnuchi78 F.3d 360,
366 (D.C. Cir. 2017). The Court is not persuadedttiatircumstances of this case have in fact
genuinely chagedin sucha waythat the Court’s preliminary injction is no longer
warranted®

Like Defendants’ mootness argument,ltasic premisef Defendants’ argumerin
support of dissolving the preliminary injunction is that the Mattis Implementation$éainew
policy” thatdoes not implement the 20ditectivesthat werepreliminarily enjoined by this
Court. For the reasons already set forth above, Defendants have not persuaded that@usirt t
is the caselnstead, the Court finds that the Mattigplementation Plan effectively implements
the policy directives that weralready at issughen the Court’s preliminary injunction was
ordered Accordingly,Plaintiffs’ challenge to those directivessnot moot, and theeed remains
intactfor the Cours preliminary injunction maintaining tretatus quo antantil the final

resolution of this case on the merits

Implementation Plan does not moot Plaintifiaims, it alsacdoesnot mean that their allegations
now fail to state a claim.

15 Defendants argue, yetaig, that the Court’s injunction should be dissolved insofar as it
applies to anyone other than the Plaintiffs in this case. The Court halyakgected this
argumentseeDec. 11, 2017 Order, ECF No. 75, at 7, and rejects it now for the same reasons.
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The onlymaterial development that has occurred stheeCourt’s preliminarynjunction
was issued ithatthe Defendants have prepared anpio implementhe enjoined directives, and
a report that purportedly provides supporttf@atplan Thesedevelopments do not change the
Court’s conclusion on any of thpgeliminary injunction factors

On the meritsthe Mattis Implementation Plan $tccomplishesn extremely broad
prohibition onmilitary service bytransgender individuals that appears to be divorced frgm a
transgender individual’s actual ability to serve. In the absence of the cleallpalicy,
transgender individualsre subject to all of the same standards and requirements for accession
and retention as any other service member. Maitis Implementation Plaestablishes a special
additional exclusionary rule that precludes individuals who watlterwisesatisfy the
demanding standards applicable to all service members simply because thegt@netraits
thatareassociated with being transgend®toreover, because the plamdamentally
implements the policdirectives set forth by the President in 2017, the unusual factors associated
with the issuance of the 2017 directives are still relevant. For exampl€purt is still
concerned that, immediately prior to the announcement of the 20liddpitesd directives, the
military had studied the issue and found no reason to exclude transgender servicesm&mer
Court is likewise still concerned that tReesident’s 2017 directives constituted an abrupt
reversal in policyandarevocationof rights,announced without any of tiiermality,
deliberative process, or factual support usually associated with sigrhifecantaction
Althoughit makes no final ruling on the merits in this Memorandum Opinion, the Court is not
convincedat this stagéhat the processasiplementedy Defendantafter President Trump’s
2017 Presidential Memorandum, and the memoranda that they havesissatiolat time

resolvethe constitutionaissueshat persuaded the Court that a preliminary injunction was
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warrantedn the first place Based on the record before the Court, tipest hogrocesses and
rationales appear to have baemstrained by, and not truly independieamm, the President’s
initial policy decisions

With regard to irreparable injury, Defendants argue again thaalties Implementation
Plan protect®laintiffs from any injury. The Court has already rejected those argumi e
Court were to dissolve its injunction and allow the Mattis Impleatent Plan to go into effect,
Plaintiffs would suffer very real harm®efendants also argue that Plaintiffs will not be
irreparably injured if the Court dissolves its preliminary injunction because @ihés have
sinceissuedinjunctionsthat are still in face. The Court rejects this argumastwell. The fact
that other court$ have similarly concluded that Defendants’ policy is likely unconstitutional and
warrants being preliminarily enjoined is no reason for this Court to lift itsiojunction. This
is especially so given that Defendants have moved to dissolve those prelimjaacyions, and
have appealed the decision of the first court to deiei amotion. Finally, the Court’s
assessment of the balance of equities and public interest ielitaipary injunctionOpinion
still stands. It should not be forgotten ththe United Statesnilitary remains engaged in
numerousarmed conflictshroughouthe world, and service members are still being injared
killed in those conflicts The publianterestand equitiesie with allowingyoung men and
womenwho arequalifiedand willingto serveour Nation to do so.

In short, becausthe Mattis Implementation Plamould effectively implementhe very
policies preliminarilyenjoinedby theCourt, the development of that plesmat areason to

dissolvethatinjunction. To avoid any possible need for clarification, the Court states expressly

16 SeeKarnoski v. TrumpNo. 17€v-1297MJP (W.D. Wash; Stone v. TrumpNo. 17€v-2459-
GLR (D. Md.); Stockman v. Trumd.7cv-1799JGB (C.D. Cal).
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enforcing the Mattis Implementation Plan would violate the Court’s October 30, 2017
preliminary injunction.All of the directives of that injunction remain in effegttil further order
of the Court.
V. CONCLUSION
For the foregoing reasons, Defendants’ Motion to Dismiss for lack of juitsdich
standing and mootness grounsi®ENIED. Defendants’ Motiond Dissolve the Preliminary
Injunction is also DENIED. The Court has made no final ruling on the merits of R&aintif
claims. It has simply held that all Plaintiffs still have standing to pursue their claigsase is
not moot, andhere are no chaegd circumstance$at justify dissolving the preliminary
injunction. An appropriate Order accompanies this Memorandum Opinion.
Is]

COLLEEN KOLLAR-KOTELLY
United States District Judge
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