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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JEFFREY J. PROSSERet al.,

Plaintiffs,

V- Case No1:17cv-01662 (TNM)
JEFFERSON B. SESSIONS, lll,et al.,

Defendans.

MEMORANDUM OPINION

Pro sePlaintiff Jeffrey Prosseis the debtor in a Chapter 7 bankrupacyl the beneficial
owner of three companies @hapter 11 bankruptcy. Compl. 3 n.5§8. Pro sePlaintiff John
Raynor is a former director and outside counsel to one of Mr.d?®@s®mpanies, has pursued
legalclaimsagainst théNational Rural Utilities Cooperative Finance Corporation, or GhG
has been the defendant in what he characterizes as an extortionary advecesadipg.|d. 4.
Plaintiffs allege that CFC has engaged in an extensive scheaseaiintingraud andpublic
corruption in violation of the Racketeer Influenced and @GurOrganizations Act, or RICO
Through this lawsuit, they seek to compétorney Generaleff Sessionto intervene in Mr.
Prosser’s bankruptcy proceedings. They also seek to cdimgasury Secretargteven
Mnuchin tocease and desist fundi@fC from the United States TreasurecausdPlaintiffs
have failed to state a claithat entitles them tthe requested intervention and have not shown
standing to challenge CFC’s fundirte Defendars Motion to Dismiss will be granted.

. BACKGROUND
Plaintiffs’ Complaint and other filings focumainly on allegations about CFC'’s

misconduct. Although CFC is not a party to this case, Plaingifesgations against CFC
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provide the basis for their requelat the Attorney General intervene in Mr. Pro'sse
bankruptcy proceedings and that the Secretary of the Treasury disedfutiding of CFC.
CFC is atax-exempt,memberowned financing cooperatitbat supplements federal loan
programgo supporthe generation and distribution of electricity in lukanerica. 1d. 1910-11.
Plaintiffs allege thaCFCengaged in extensive accounting framd/uding embezahg nearly
$263 millionin five yearsfrom the Rural Telephone Finance Cooperative, or RTFC, which CFC
controls. Id. 11130-56. Plaintiffs also #ege that CFCorrupted public officials in the Virgin
Islands including several federal prosecutors and former Govertor Bercy de Jongh, Jr.,
who was arrestetbr financial crimes.Id. 116, 21, 23. According tBlaintiffs, “Fraud and
criminality is a systemic part of CFC’s operations and without it, CFC camaotdially
survive.” Id. § 62.

Plaintiffs allege that CFC has victimized them fbeir efforts to addrests misconduct.
Mr. Prosser alleges thbe discovered CFC’accounting frauavhenhis three companies
borrowed money from RTFC, which CFC controlled, and CFC embefinteld fromthose
companies.ld. at 3 Mr. Prosser sayihat, because he “raised the issudatbezzlement,”
RTFCillegally foreclosed on loanthat it maddo his @mpaniesand forcedMr. Prosser and his
companies into bankruptc Id. at 5.

Mr. Raynor,aformer director and outside counselat least one of Mr. Prosser’s
companiesalleges that héled a civil False Claims Act complaint against CHQ. at 10. He

also alleges that h@rovided information to the Department of Just@@&ncourage an

! The Complaint seeks an order directing both the Attorney Generah@i®ktretary of the
Treasuryto cease and desist funding CFC from the United States Treasury but da#sgeot
that the Attorney General has provided CFC funds from theetdSitate3 reasury. See idf 37.

In any event, my analysis of Plaintiffs’ standing does not depend ohevliae cease and desist
order would issue against one or both the Defendants.
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investigation of potential RIC®@iolations potentialcriminal False Claims Act violations, and
potentialbank fraud, and that the Department of Justice respondeahioyicting an extensive
criminal investigation.ld. at 10 & n.14, 14 Mr. Raynor says that hgas forcedo defend
himself in an extortionary adversary proceediidy.at 10.

Plaintiffs also allege that, in what they call th€C Bribery, CFC paidabaut $20
million in bribes to public officials “to facilitate the involumiabankruptcy of New ICC [one of
Mr. Prosser’s companies] and to enlist the support of those publi@tsffic. in pursuing CFC’s
retaliatory agenda.” Pls.” Statement of Fact®pp. to Mot. Dismiss4. CFC arranged these
bribes through a consultant aselveral courappointed bankruptcy professionals in Mr.
Prosser’s bankruptcy proceedingdd. at 4. According toPlaintiffs, CFC bribed two federal
prosecutors, at least onémess in the bankruptcy proceedings, aormer Territorial Senator
Alvin Williams, whowas arrestedn six counts of bribery in 2012. Compl76 Plaintiffs also
allegethe Department of Justice forced the judge presiding thedrankruptcy proceengs to
retire from the bench after a pattern of unsupportable decisionsuigested briberyid. at 7?2

The District Courfor theU.S. Virgin Islands sealedtdeast some records in the criminal
proceeding against former Territorial Senator Williams to probecDepartment of Justice’s
ongoing criminal investigationld. at 8. Plaintiffs havéried tohave these records unsealed, but
without successld. a 8-9. Haintiffs allege the sealed records would shbat

(i) the foreclosure which resulted in the Prosser Bankruptcies Masfuh (ii) the

Bankruptcy proceedings in the Prosser Bankruptcies were completdly an

thoroughly corrupted and lacked anyeigrity whatsoever; (iii) the Bankruptcy

proceedings in the Prosser Bankruptcies were not impartially adjudicatdd

(iv) with the implied consent of the DOJ, the U.S. Treasury has fundedsCFC
pattern of racketeering activities in violation of the F&tsms Act.

2 But Plaintiffs also allege that the Department of Justice hadrect @ivdence of bribery and
no publicly disclosed connection to the judge’s retireméshtat 7 & n.10.
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Id. at 9. This allegation is based at least in part on statements madeRoob&er by a
co-indictee of Mr.Williams. 1d. at 8.

Mr. Prosser and Mr. Raynor brought this case against the Attorneyaband the
Secretary of the Treasury in their official capacities, seeking an boasethe Court compelling
the Attorney General to intervene in Mr. Prosser’s bankruptcy ediugs and directing the
Secretary to cease and desist funding CKECat 3%38. Plaintiffs alsofiled a Motionfor
Miscellaneous Ref, seeking an order from the Court directing the Department of Justie to f
under sekin this case(1) the sealed documents from NWilliams’ criminal case and (2) any
documentsnvolving admissions by the bankruptcy judge thatdid not impartially adjudicate
Mr. Prosser’s bankruptcy proceedindg3efendantsnoved to dismiss the case for failure to state
a claim to the requested relief and for lack of standing.

[I. LEGAL STANDARD

To survive a motion to dismiss for failuregtate a claim under Federal Rule of Civil
Procedure 12(b)(6), a complaint must contain sufficient factiegiadions that, if true, “state a
claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007) Plausibiliy requires that a complaint raise “more than a sheer possibility that a

defendant has acted unlawfullyAshcroft v. 1gbgl556 U.S. 662, 678 (2009Pleading facts

3 Plaintiffs’ Opposition to the Motion to Dismiss argues that gadiisg of records in Mr.
Williams’ criminal case violated Plaintiffs’ constitutional hig but does not as& unseathe
records. Defendants’ Reply notes that any challenge to the Vaidgimds District Court’s
sealing order should be filed in that court or raised on appeahtifdamovedto drike this
argument because Plaintiff'siginal Motion to Dismisslid not raise it The lawgenerally
disfavois notions to strike.Capitol Sprinkler Inspection, Inc. v. Guest Servs.,, 680 F.3d
217, 226 (D.C. Cir. 2011). Because Plaintiffs faisallengethe constitutionality of the sealing
order in their Opposition arokcausgin any eventthis issue is not material to my analysis, |
will not strike the Reply or grant leave to file a SReply. See Baloch v. Norto®17 F. Supp.
2d 345, 348 n.2 (D.D.C. 2007) (denying motion to strike new argument in regaydeeit
responded to new argument in opposition).
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that are “merely consistent with” a defendant’s liability “stopsrsof the line betwen

possibility and plausibility. Twombly 550 U.S. at 5486. Thus, a court evaluating a motion to
dismiss for failure to state a claim does not accept the trudgaf tonclusions or “[tjhreadbare
recitals of the elements of a cause of action, supported by mere copshkatements.”Igbal,

556 U.S. at 678That saidjt construes the complaint in the light most favorable to thatgfai
and accepts as true all reasonable inferences drawn fropleefactual allegationsSee In re
United Mine Wrkers of Am. EmBenefit Plans Litig.854 F. Supp. 914, 915 (D.D.C. 1994).
Consideration is limited to “the facts alleged in the complaint,dmecuments either attached to
or incorporated in the complaint and matters of which [the count]tadee judcial notice.”

Hurd v. D.C. Gov't864 F.3d 671, 678 (D.C. Cir. 2017)

Ona motion to dismiss for lack of jurisdiction under Federal Ruléiof Procedure
12(b)(1),the plaintiff bears the burden of establishing jurisdicti@®eorgiades viMartin-
Trigona 729 F.2d 831, 833 n.4 (D.C. Cir. 1984Article Il of the Corstitution limits federal
courts’ jurisdiction to certain ‘Cases’ and ‘Controversielapper v. Amnesty Int'l USA68
U.S. 398, 408 (2013puoting U.S. Const. art. Ill, 8 2).No principle is moe fundamental to
the judiciarys proper role in our system of governméand “[tjhe concept of standing is part
of this limitation” Simon v. E. Kentucky Welfare Rights QA6 U.S. 26, 37 (IM). Article
[l standingrequires amnjury that is“concrete, particularized, and actual or imminent; fairly
traceable to the challenged action; and redressable by a favorablé ridiogsanto Co. v.
Geertson Seed Farms61 U.S. 139, 14@010) “While the district court may consider
materials outside the pleadings in deciding whether to grantiamtotdismiss for lack of
jurisdiction. . . the court must stilccept all of the factual allegations in [the] complaint as’true

Jerome Stevens Phar, Inc. v. Food & Drug Admin402 F.3d 1249, 1253 (D.C. Cir. 2005)



The Court construgzo sefilings liberally, holding them “to less stringent standatidan formal
pleadings drafted by lawyersErickson v. Pardusb51 U.S. 89, 94 (2007)
[II. ANALYSIS

A. The Plaintiffs Have Not Stated a ClaimThat Entitles Them to the Requested
Intervention

Theparties agree that tleederPlaintiffs seek directing the Attorney General to intervene
in Mr. Prosser’s bankruptcy proceedirgmstitutesnandamus lef. SeeDefs.”’ Memo. ISO
Mot. Dismiss4; PIs.! Opp. to Mot. Dismiss 11see als®8 U.S.C. 81361 (authorizing
mandamusctions “to compel an officer or employee of the United States or angyagesreof
to perform a duty owed to the plaintjff “The mandamus remedy is an extraordinary one, and it
is to be utilized only under exceptional circumstances” Haneke v. Sec. of Health, Ed. &
Welfare 535 F.2d 1291, 1296 (D.C. Cir. 197@ven under exceptional circumstances,
mandamus issues onlytae discretion of the courfNat'| Wildlife Fed’'n v. United State$26
F.2d 917, 923 (D.C. Cir. 1980Mandamus generally requirea tlear right in the plaintiff to the
relief sought, a plainly defined and nondiscretionary duty on theoptré defedant to honor
that right, and no other adequate remedy, either judicial or adratiist available.”Ganem v.
Heckler, 746 F.2d 844, 852 (D.C. Cir. 1984).

Plaintiffs have a particularly steep hill to climbsuggesting that a court couidet alone
should—order a coordinate branchitgervene in their casel he Constitution vests the
executive power in thBresidentnot in the JudiciaryU.S. Const. art. Il, 8 3Decisionssuch as
whether to bring or dp criminal charges or to institute or join a civil proceeding are styuar
within the core executive function.hé& traditional rule ishat “an agency decision not to take
enforcement action should be presumed immune from judiciaweviHeckler v.Chaney 470

U.S. 821, 832 (1985) (holding that the AdministratRrocedure Act did not alter thraditional



rule). The Executive Branch generally enjoys “absolute discretion” in detegnwhether the
United States should take legal acti®@wift v. United State$18 F.3d 250, 253 (D.C. Cir.
2003). To show that they are entitled to mandamus relief against thméyt&eneral, Plaintiffs
must show thather case presents an exception to thee#-establiskedrules.

Plaintiffs have failed to stageclaim that entitles them to mandamus relief because they
have not establishedpdainly defined and nondiscretionary duty of the Attorney General that
would require him to intervene in Mr. Prosser’s bankruptcy proceediRtzantiffs state at the
outset of their Complairthat theirclaim to “the requested relief is premised upon the affirmative
duty . .. of the Department of Justice. and/or the United States Department of Treasury
which mandates affirmative action to: fotect the integrity of Bankruptcy proceedings; (ii)
protect the Treasury of the United States from False Claims; grigy(implication, to cease
and desist Federal funding a person [including a corporation] engag@atiemn of
racketeering actity within the meaning of [RICO].” Compl.-2. The alleged duties to protect
the Treasury from false claims and to cease and desist funding a peyagacem RICO
violationsunderliePlaintiffs’ challenge to CFC'’s receipt of federal funlst do notertitle them
to an order requiring the Attorney General to intervene in Mr. Rredsnkruptcy proceedings.
Thus, Plaintiffs’ requedbr a writ of mandamudepends solely on the Department of Justice’s
alleged duty to take affirmative action to protént tntegrity of bankruptcy proceedings. And
Plaintiffs have not shown th#tis duty exists.

Plaintiffs cite a plethora of sources to prove “[tlhere can be no dispute that thedds. C
reflects Federal Public Policy intendedpitmmote the efficiency, drto protect and preserve the
integrity, of the bankruptcy systémid. § 73. According to Plaintiffs, “It is antithetical to the

Federal Public Policy and U.S. Code” to allow unjust decisions td,spanticularly after



forcing a bankruptcy judge to tiee because of those decisiond. § 74. But Plaintiffs have not
shown that the law imposes on the Attorney Genergldinly defined and nondiscretionary
duty’ requiring him to intervene in Mr. Prosser’s bankruptcy proceediSgeGanem 746 F.2d
at 852.

Plaintiffs cite two provisions of th&Jnited States Cod establisithe Attorney
General's affirmative dut§ First, they cite28 U.S.C. &86(c) which states;Each United
States trustee shall be under the general supervision of the At@®eneyal, who shall provide
general coordination and assistance to the United States trudekefs.70. Second, they cite8L
U.S.C. §83057:

(a) Any judge, receiver, or trustee having reasonable grounds for beglievi
that any violation under chaptero® this title or other laws of the United States
relating to insolvent debtors, receiverships or reorganizations pfas been
committed, or that an investigation should be had in connedienewith, shall
report to the appropriate United States attomieyhe facts and circumstances of
the case, the names of the witnesses and the offense or offensesditelibave
been committedWhere one of such officers has made such report, the others need
not do so.

(b) The United States attorney thereupon shall inquire into the dad
report thereon to the judge, and if it appears probable that anyfsersedchas been
committed, shall without delay, present the matter to thedgrag, unless upon
inquiry and examination he decides that the ends dfcjuistice do not require
investigation or prosecution, in which case he shall report the tlathe Attorney
General for his direction.

4 Plaintiffs also cite 18 U.S.C. &2, which establishes criminal penalties for deprivation of civil
rights under color of law. Compl. 35 n.5But this statutereates naffirmative dutiesor
suggestshat intervention in a bankruptcy proceeding would be approprigé rénd, as a
criminal statute, it does it provide Plaintiffs a private righ&iction. See Rockefeller v. United
States Court of Appeals Offi@48 F. Supp. 2d 17, 4B.C. Cir. 2003) (dismissing private

claims based on 18 U.S.C282 because it is a criminal statute).



Id. § 71. These statutes impose only one requirement on the Attorney General:eTtpaowide
general coordination and assistance to the United States trus2864.5.C. §86(c). That duty
does noplainly require him to intervene in Mr. Prosser’s bankruptcy eeaings’

Plaintiffs also cite three Department of Justice Publicationst, fney cite a Department
of Justice handbook on bankruptcy for the proposition that “[t|heed8tates Trustee Program
acts in the public interest to promote the efficiency, and to protdgqiraserve the integrity, of
the bankruptcy system.Compl. 169. Second, they cithe United States Attorneys’ Manual,
stating,“Courts have recognized that the [United States Trustee Program] servés] as
vanguard, especially on tbe issues that impact upon the integrity of the [bankruptcy] process.
Compl. 169. Third, they cite tb United States Trustee Program Policy and Practices Manual
which states that the United States Trustee Program “is responsiloieei@eeing the nan’s
bankruptcy system,” that its “mission is to promote the integnityefficiency of the bankruptcy
system,” and that it pursues its mission by enforcing bankruptcydad/ey ensuring that those
involved in thebankruptcyprocess fulfil their legadbligations. Defs.” Opp. to Mot. Dismiss 16
17. But thesehigh-level descriptions of the United States Trustee Progradits aspirations
establish naffirmative duty that would require intervention in Mr. Prossé&ankruptcy
proceedings.

Plaintiffs remaining citations similarly fail to establish an affirmative dinigt would
entitle them to mandamus relie®laintiffs cite Collier orBankruptcy for the proposition that

“the statutes establishing the federal bankruptcy crimes seek to pagkrgdress abuses of the

5> Thestatutes also mentiatuties to work under the Attorney General's supervision, to report
suspectd unlawful activity, to investigate suspected unlaveittivity, andto present such
matters to a grand jury unless the ends of public justice do not scereBut the statutes do not
impose these dutiem the Attorney General and do ramtdressntervention in bankruptcy
proceedings.



bankruptcy system” and that “they set basic rules for participatithe civil bankruptcy
process. Compl. 168. But ths has nothing to do with whether tAdorney General has an
affirmative duty to intervene in bankruptcy peedngs that have gone wrong.

Plaintiffs alsocite threeout-of-circuit opinions for the proposition thgicfourts
recognize the DOJ’s enforcement duty, watchdog and advocate.” DefstaOypt. Dismiss
18 & n.8. Similarly, theynote that the Attorney Geral takes an oath to exectite laws of the
United Statesaithfully and quote a District of Columbia Circuit opinion stating tlighe
Constitution entrusts the Executive wjthe] duty totake Care that the Laws be faithfully
executed. Compl. 163 (quotingSwift 318 F.3dat253)% But the general duty to enforce the
law does noplainly require the Attorney Genert intervenan any particulabankruptcy
proceeding.

As explained abovehe ExecutiveBranchenjoyswide discretion irenforcingthe law.
Plaintiffs have not pointed to any authority thabinsthe Attorney General'discretionfor
bankruptcy proceedings. They have not pointed to any autipdaityty defininga
nondiscretionary duty thaequires the Attorney General to interean Mr. Prosser’s
bankruptcy proceedingslhus they have failedo state a claim on which the extraordinary
remedy of mandamus relief may be granted.

B. Plaintiffs Have NotEstablishedStanding to Challenge CFC’s~ederal Funding

The Supreme Court hasdnsstently held that a plaintiff raising only a generally
available grievance about governmesaaiming only harm to his and every citizenhterest in
proper application of the Constitution and laws, and seeking teéieho more directly and

tangibly benefits him than it does the public at largies not state an Article 11l case or

¢ Swiftuses this as masorthe Executive enjoys “absolute discretion” in determining whether to
bring an action, not as grounds for a nondiscretionary duty tddct.
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controversy. Lujan v. Defenders of Wildlif&04 U.S555, 57374 (1992). To havArticle Il
standing a Plaintiff must suffeaninjury that is“concrete, particularized, and actual or
imminent; fairly traceable to the challenged action; and redressahbléavgrable ruling.”
Monsanto 561 U.Sat 149.

Although Plaintiffs allege significant injuries, they do traiceany of their injuries to
federal funding of CFC ashowhow a favorable ruling on their request for a cease and desist
order would redress their injuries. Thexpressly disclaim taxpayer standing, standing under the
False Claims Agtand standing under tiAdl Writs Act. Pls.” Opp. to Mot. Dismiss 12.

Plaintiffs claim standing based dhe Administrative Procedure Ady APA, the mandamus
statute and thdJnited States Constitutiorid. at 1216. Buttheir standing arguments focus
exclusively on injuries caused by the Department of Justide@eal failure to perform its law
enforcement dutiesSee id Plaintiffs have not showthat the APA, the mandamus statute, or
the Constitutio makedederal funding of an enterprise engaged in a pattern of RICO wviodati
a cognizable injury for purposes of Article 11l standing.

Under the APA, as Plaintiffs not&) person suffering legal wrong because of agency
action, or adversely affected aggrieved by agency action within the meaning of a relevant
statute, is entitled to judicial review theréob U.S.C. 8702 see alsdPls.” Opp. to Mot.

Dismiss 1213. The mandamus statute provideshé district courts shall have original
jurisdictionof any action in the nature of mandamus to compel an officer or gegptf the
United States or any agency thereof to perform a duty owed to thefplaia8 U.S.C. §1361.

Neither statutereates substantive rights violated by federal funding o€#@ Nor is it

" They also disclaim standing as victims to compel the Departofidnistice “to execute on the
sealed indictments with respect to the related criminal investigatiod.
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“apparent that this funding violates any of Plaintiffs’ constitutional rights. Thus, Plaintiffs have
not shown that the APA, the mandamus statute, or the Constitution provides grounds for
determining that federal funding of the CFC injures the Plaintiffs or that a cease-and-desist érder
would redress any injuries that Plaintiffs have suffered. So Piaintiffs have not satisfied their

burden of establishing standing to chalienge the federal funding of CFC.

o IV. CONCLUSION

For the reasons explained above, the Defendants’ Motion to Dismiss will be granted and
the Plaintiffs’ Motion to Strike Willrbe denied. Becauée the docurﬁents that are the sﬁbject of

Plaintiffs’ Motion for Miscellanepus Relief are not material to the disposition of _these motions,

the Motion for Miscellaneous Relief will also be denied. A separate order will issue.

' | S e G,
Dated: May 29, 2018 : TREVOR N. MCFADDEN
' ' ' " United States District Judge
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