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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MUNDO VERDE PUBLIC CHARTER
SCHOOL,

Plaintiff,
V. Case No. 17-cv-01710 (APM)
DAN SOKOLOV, & al.,

Defendants.
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MEMORANDUM OPINION

INTRODUCTION

In January 2017, Dan and Liz Sokolov filed an administrative due procegdagam
againstMundo Verde Public Charter Schoahd the District of Columbi®ffice of the State
Superintendendf Education, allegingamong other things, thdidir minor child, A.S., had been
denied a free and appropriate public educafitiAPE”) in violation of the Individualswith
Disabilities Education Act‘IDEA”), 20 U.S.C. 88 1406t seq. After an administrative hearing,
the Hearing Officerruled in theSokolovs’ favor and ordered Mundo Verde to reimburse the
Sokolovs for costs associated with A.S.’s enrolimentgnvateschool for the 2016017 school
year. Mundo Verde filed this lawsuitinder the IDEAto appeal the Hemg Officer's adverse
decision And, because the Hearing Officer found Mundo Verde solely respoffsitilee FAPE
denial, Mundo Verde named not only the Sokolovs buttalsdistrict of Columbia Office of the
State Superintendent of Educatesdefendants in this action.

After Mundo Verde filedits Complainf however, the District of Columbia reimbursed the

Sokolovs forall coss, includingtuition, for the 20162017 school yearand continued to fund
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A.S.’s privateschool placement during the 262018 school year Defendané now moveto
dismiss the Complaint or, in the alternative, for entry of summatgment, primarily on the
ground thathe case isnow moot. The court agrees that, as a result of the District’'s payment of
A.S.’s tuition, thismatterno longer presents a live case or controversgcordingly, the court
grantsDefendants’ Motions to Dismiss.

. BACKGROUND

A. Factual Background

Plaintiff Mundo Verde Public Charter SchotP(aintiff” or “Mundo Verde”)is a District
of Columbia public charter school that has elected to be its own locateuagency undéhe
IDEA for special education purposeSm. Compl., ECF No. 3] 3. Mundo Verde is “a schoalf
choice where parents voluntarily enroll their children” on an annu#@.bles DefendantdDan
and Liz Sokolois (“the Sokolovs”)minor child, A.S. attended Mundo Verde for several years,
including the 20152016 school yeawvhen A.S. was in third graded. 1 4-5. While at Mundo
Verde, A.S. received special education serviG=e id{{ 5-7; Am. Compl., Ex., Hearing Officer
Determination, ECF No.-2 [hereinafter HOD], at-4.

In May 2016,the Sokolows began expressing concerns regarding the adequacy of A.S.’s
Individualized Education ®®@gram(“IEP”) at Mundo Verde. SeeAm. Compl. 118-9. In July
2016, after obtaining an independent psychoeducational evaluagodokiolovaotified Mundo
Verdethat if it did not develop an appropriate IE6* A.S. forthe 20162017 school year, the
Sokolovswould seek funding foplacement at the LaBchool of Washingto(f'Lab School”) a
nonpublic special education day scho8eeAm. Compl. 18-9, 11-12.In response, Plaintiff

submitted a placement review reférta DefendantDistrict of ColumbiaOffice of the State



Superintenderaf Education*OSSE”"), the state education agency under IDEEAY 13. Plaintiff
alsoconvened an IEP meeting with the Sokoloi.

Before the conclusionf the placement referral and IEP review process, the Sokolovs
informed Plaintiffof theirdecison to enroll A.S. in the Lab School for the 262617 school year.
See idf 15. Shortly hereafter Plaintiff askedhe Sokobvs to complete a formal withdrawal form
for A.S., whichtheydid. Id. 115-17 seeHOD at 9. Importantly, however, once A.S. formally
withdrew from Mundo Verde, Plaintifbst access to A.S.§pecial education records in its student
information database, meanititat Plaintiff could no longer revise A.S.’s IEFSeeAm. Compl.
1118-20; HOD at 10. Moreover after Plamtiff informed OSSE of A.S.’s withdrawal and
Plaintiff's loss of access to A.S.'mecords, “OSSE notified [Plaintiff] that it was closing the
placement review process, precluding [Plaintiff] from convening aggha placement meeting.”
Am. Compl.{ 19.

On January 27, 2017, the Sokes filed an administrative due process complaint against
Mundo Verde an@SSE Id. 125. Intheir complaint, the Soknls alleged, among other things,
thatMundo Verdeand/or OSSHad denied A.S. the right toFAPE under the IDEAby failing
to provide an appropriate IEP and/or placement for the-2lMl& school yeawhen A.S. needed
a more restrictive environment than was offered or available at Muerdite¥ Seed. 26. After
an administrative hearing,dlidearing Qficer found in favor of the Sokol/s on this issueSee
id. 1127, 3132 As relevant herehe Hearing Officespecificallyheld that Plaintiff was solely
responsibldor the denial of &APE. Seeid. { 32 HOD at 19. According to the Hearing Officer,
it was Mundo Verde’s responsibility to maintain A.S.’s enroflim&ather than obtain[] his
withdrawal as it did,” and any lapses by OSSE during the withdrawalgs'ogere not the direct

or proximae cause ofA.S] . ..no longer appearing in tHsechool databa$¢o permitthe IEP



and Changein Placement meetimgto proceed HOD at 18. At most, the Hearing Officer
explained, OSSHailed to respond to Mundo Verde’s inquires or prevent Mundo Verde from
taking improper actionsld. The Hearing Officer observed thahile such failures could impact
“the ultimateresponsibility between [Mundo Verde] and OSSHhédt issuewas not poperly
before him.Id. Accordingly,the Hearing Officer concluded th@®SSE’s actions and inactions”
during the withdrawal procesgereinsufficientto hold OSSE directly liable to the Sokolovs for
denial of a FAPE Id. (reasoning tht the “IDEA does not create a type of respondeat superior
liability, imputing liability to [state education ageeq for every local devian from State
created standardsti(ation omitted). As relief, the Hearing Officer ordered Mundo Verdeot
OSSE—to reimburse the Sokolovsr costs paid to the Lab Scho@ind to directly fund the
remaining costs foA.S.’s placementat the Lab Schopfor the 2016-201%choolyear. Am.
Compl. T 34

Two additionalevents are criticahere one occurring before Plaintiff filed its initial
Complaint and one occurring after. @ugust 2, 2017,the day before initiating this action,
Mundo Verde issued a “Prior Written Notice” to the Sokolovs progasircontinue plaement of
A.S. at the Lab School for the 2042018 school yearSeePl.’s Mem. of Points & Authorities in
Opp’n to Defs.” Mos. to Dismiss, ECF No. 12 [hereinafter Pl’'s Opp’Bk. 1, ECF No. 12
[hereinafter Prior Written Notice]Although Mundo Verddisagreed that A.S. required placement
at a private special education day schodhutthorized’ the Lab School “to invoice OSSE for [ ]

tuition in accordance with OSSE policy and procedutd.”

LIn their administrative due process complaint, the Sokolovs algedltaat OSSE denied A.S. a FAPE “by failing
to hold a change in placement meeting on August 30, 2016 when Adgdnadifferent placement.ld. 26.
Because the Hearing Officer adnded thata) OSSE could not have held a change in placement meetidgSor
because he was no longer enrolled ilocal education agency as a result of his withdrawal Momdo Verdesee
HOD at 19 and (b)OSSE was not directly liable to the Sokader theFAPE denial see suprathe Hearing Officer
found in favor of OSSE on this second issesAm. Compl. 133; HOD at 19.
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Then, on or about August 31, 2017, the District paid thieoBvs the administratively
ordered reimbursemeint the amounof $51,685 for the cost &.S.’seducation at the Lab School
for theentire2016-2017 school yaa SeeMem. of Points &Authorities in Supp. of D.C.’s Mot.
to Dismiss Compl. or, in the Alternative, for Summ. J., ECF No. &[hefter D.C. Mot.]Decl.
of Yvonne Smith, ECF No.-& [hereinafter Smith Decl.] 4;D.C. Mot., Ex. 2, ECF No. 84
[hereinafter Reimbursement Clk¢c The District also now funds A.S.’s tuition at the Lab School
for the 201#2018 school year. Smith Decl. { 5.

B. Procedural History

Plaintiff filed this IDEA action against the Sokolovs and OS®BEAugust 22, 201%ee
Compl., ECF No. 1, and amendéd complaint the next dageeAm. Compl. In its Amended
Complaint, Plaintiff appeals the adverse decision of the Hearingedfalleging that the Hearing
Officer “erred in multiple respects.” Am. Compl. {1 1, 8&¢ e.qg, id. 1136-62. Plaintiff asks
the court to reverse the Hearing Officer’'s Determination (“HOD”) and taigssall claims raised
by the Sokolovs in their underlying due process complaint with pregjudiee id.at 12. The
Sokolovs filed an answer ddctober 2, 201,/seeAnswer to Am.Compl., ECF No. 6andlater,
on October 18, 201 Mmovedfor dismissal under Rule 12 or alternatively for summary judgment
under Rule 56seeParents’ Mot. to Dismiss the Compl. or, in the Alternative, fan®uJ., ECF
No. 9, Mem. of Points & Authorities, ECF No-19[heeinafter Parents’ Mot.] On October 12,
2017, heDistrict of Columbia, on behalf of OSSBlsomoved for dismissal or alternativefiyr
summary judgmentSeeD.C. Mot.

Defendants raisseverallegal argumentsn their respective motions. Defendants first
contendthat the case must be dismissed as rheoause “the District has, in fact, reimbursed the

[Sokolovs] for he special education cogiscluding placementior the 20162017 schoolyear



and because [A.S] has a new placemerjtred Lab School . ., which is also fuded by the
District.” 1d. at 2;seeParents’ Mot. at45. Defendantsalso argue that the Amended Complaint
fails to state a plausible claim for relief under Rule 12(b)(6), aftdrnatively, thathey are
entitled to summary judgment because there are no material fagtsntiaén in dispute Parents’
Mot. at 6-7; seeD.C. Mot. at +2, 6-9. Finally, the District of Columbia separately asserts that
OSSE must be dismissed as a defendant becauseon isui juris thatis, it does not have the
capacity to be suedSeeD.C. Mot. at 5.
[1. LEGAL STANDARD

Because mootness deprives the court of subject matter jtiasclibe court first considers
Defendants’ argument that the case is moot and therefore mustbesddunder Federal &e
of Civil Procedure 12(b)(1).SeeIndian River Ctyv. Rogoff 254 F.Supp.3d 15, 18 (D.D.C.
2017) see alsdinochem Int’'l Co. v. Malay. Int'| Shipping Coyp49 U.S. 422, 4361 (2007)
(“[A] federal court generally may not rule on the merits of a case uiitfist determining that it
has. . .subjectmatter jurisdiction]. . ..").2

When deciding a motion undBule 12(b){), a court must accept all wgdleaded factual
allegations in the complaint as trgeelJerome Stevens Pharm., Inc. v. Food & Drug Admio2
F.3d 1249, 1258D.C. Cir. 2005) Because the court has “an affirmatiobligation tcensure that
it is acting within the scope of its jurisdictional authority, iwever, the factual allegations in the
comphint “will bear closer scrutiny in resolving a 12(b)(1) motion tianesolving a 12(b)(6)

motion for failure to stata claim.” Grand Lodge of Fraternal Order of Police v. Ashcrdf85

2 While the District of Columbia, acting on behalf of OSSE, argues that teéscamot, it only moves for dismissal
under Rule 12(b)(6), or alternatively for summary judgment under Rul€s&pareD.C. Mot.,with Parents’ Mot.

at 12 (seeking dismissal under Rule 12(b)(1) on mootness grounds as well). A motismiss fomootness
however, “is properly broughinderRule 12(b)(1)becausenootnesstself deprives the court of jurisdictionlhdian
River Cty, 254 F. Supp. 3d at 18. Thus, the court will treat the District'somais a Rule 12(b)(1) motion rather than
as a Rule 12(b)(6) or Rule 56 motion.



F. Supp. 2d 913-14(D.D.C. 2001)(internal quotation marks omittedAdditionally, unlike with
a motion to dismiss under Rule 12(b)(6), the court may con&seh materials outside the
pleadings as it deems appropriate to resolve the question whethejjutisdistion to hear the
case.” Scolaro v. D.C. Bd. of Elections & Ethjc$04 F.Supp.2d 18, 22 (D.D.C. 2000xee
alsoMykonos v. United State$9 F. Supp.3d 100, 10304 (D.D.C. 2014)applying rule
in mootnesontext). Thus, "“where necessary, the court may consider complaint
supplemented by undisputed facts evidenced in the record, or theacungplpplemeted by
undisputed facts plus the couwrtresolution of disputed facts.SeeCoal. for Underground
Expansion v. Mineta8333 F.3d 193, 198 (D.C. Cir. 200@juotingHerbert v. Natf Acad. of Scis.
974 F.2d 192, 197 (D.C. Cir. 1992)
V. DISCUSSION

A. M ootness

1. Is This Matter Mbot?

Thethreshold questiom this case is whethéhe claims asserteth Plaintiff's Amended
Complaint are moothereby depriving the court of subject matter jurisdicti6Rederalcourts
lack jurisdiction to decide moot cases because their constitutionaléy#xtends only to actual
cases or controversies.Conservation Force, Inc. v. Jewell33 F.3d 1200, 1204 (D.C. Cir.
2013) (quotinglron Arrow Honor Soc’y v. Heckler464 U.S. 67, 70 (1983)) “Even where
litigation poses a live controversy when filed, the [mootness] ideatequires a federal court to
refrain from deciding it if events have so transpired thatidesion will neither presently affect
the parties’ rightsior have a morghanspeculative chance of affecting them in the futu@arke
v. United State915 F.2d 699, 701 (D.C. Cir. 1990) (en banc) (internal quotation marks omitted)

accord District of Columbia v. Doe611 F.3d 888, 894 (D.C. Cir. 2010¥T he initial ‘heavy



burden’ of establishingnootnesdies with the party asserting a casensot but the opposing
party bears the burden of showing an exception appliesigheywell Int'l, Inc. v. Nuclear
Regulatory Comm;r628 F.3d 568, 576 (D.C. Cir020)(citations omitted).

The court agrees th#tis caseis moot. There is no longer arfeffectual relief’that the
courtcan award Plaintifft.See Honeywell Int'1628 F.3d at 576. Plaintiff asks the court to reverse
the HOD and dismiss all claims in th®okolovs’ underlying due process complainfeeAm.
Compl. at 12. If granted, such remedy would relieve Plaintiff of theraequiring it taeimburse
the Sokolovs for the costs AfS.’s education athe Lab School forhe 20162017 school year
The District, however, already has reimbursed the Sokolovs for the-2W7 school year
Having been reimbursed, the Sokol@anotlegitimately seek to compel Plaintiff to pay for the
very same educational expensassuch arequest wouldconstitute an improper demand for a
windfall award. Accordingly, the District’s reimbursement of the Sokolovs fonttey expenses
Plaintiff was ordered to pdyy the HODmoots out any effective relief that this court could grant
Plaintiff by reversing the HODCf. 13B Wright et al.,Federal Practice & Procedure: Jurisdiction
§3533.2.1 (3d ed. 2018) (“Action by a nonparty that has the same effelftlaslge . .may moot
a claim.”); Dep’'t of Educ. v. Carl D.695 F.2d 1154, 1156 (9th Cir. 1983) (holding that the state
department of education’s appeal of an adverse ruling concerning its sigsiggrfor a child’'s
education under the IDEA was moot where a different state agency latedegordlie care in
guestionandreasoning that the gsion “whether the DOE or some other government agency or
department should pay fordlireatment in questidivals not a matter to be resolved by litigation
between the parties” in that case).

To avoid this consequendelaintiff asserts that iteequest for “declaratory relieBustairs

this matter as a live case or controverB¥aintiff claims that “[t]hehearing officer’s decisionot



only ordered Mundo Verde to pay the cost of tuittdhe Lab School for the 2048017 school
year, but alsalictated elements ¢A.S.’s] special education placement moving forwarél.’s
Opp’n at 4. According to Plaintiff, the latter decismill have“lasting effects on the parties’
substantive rightdecause [A.S.] is still enrolled at Mundo Verde and Mundo Verde is charged
with making IEP and placement decisions for [A.S.] at least ayriudld. It is not at all clear
which “elements” of A.S.’s educatioconcernPlaintiff, but greater precisiomwould notsave it
casein any event.Plaintiff alreadyplaced A.S. in the LabcBool for the 20172018 school year
and authorized the Lab School to continue to invoice OSSE for A.Sitmttor that year.Prior
Written Notice seePl.’s Opp’'n at 4 Moreover, A.S. is currentlyin the fifth grade see Prior
Written Notice;cf. Am. Compl. § Sand Mundo Verde does not teach students beyond the fifth
grade,Mundo Verdehttp://www.mundoverdepcs.ordiast visited Junes, 2018)° seeReply to

Pl’s Opp’n to Defs.” Mots. to Dismiss the Compl. or, in Aleernative, for Summ. J., ECF No.

13 [hereinafter Parents’ Reply], ER, Decl. of Elizabeth Sokolov, ECF No. -13[heeinafter
Sokolov Decl.], B. A.S.thuswill “age out” of Mundo Verde after th2017-2018 school year
which means that the Sokolovs will have to enroll A.S. in andticait education agency to seek
special education services for A.S. in future school yegagsSokolov Decl. 1. Thereforgeven

if Plaintiff is correct that theHOD will have “lasting impacts” orfuture decisions made with
respect tA.S.’sIEP and school placemeseePl.’s Opp’n at 45, Plaintiff will not be responsible

for those elements; some other school will Becordingly, because there is no reliedeclaratory

3 The court mayake judicial notice of representations made on Plaintiff's webS§ee Arch Coal, Inc. v. Hugler

242 F. Supp. 3d 13, £78 (D.D.C. 2017) (noting, in context of deciding a Rule 12(b)(1) and 12(b)(6) mtitaira

court may consider matters that arbjsat to judicial notice)cf. Nat'| Pub. Radio, Inc. v. FEMANo. 17cv-91, 2017

WL 5633090, at *8 n.6 (D.D.C. Nov. 21, 2017) (“Federal Rule of Evidence 201 allows a@ataké judicial notice

of ‘a fact that is not subject to reasonable dispute bedaus. is generally known withitine trial court’sterritorial
jurisdiction; or . . . can be accuratend readilydetermined from sources whose accuracy cannot reasonable be
guestioned.” Both of these conditions apply to a description of thenfiiefés’ grant program] found on the
defendants’ public website(&lterations in original) (citation omitted)
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or otherwise—that the court could grantahwould remedy potential future harm to Plaintiff, this
matter is moot.
2. Does an Exception to the Mootness Doctrine Apply?

There arepf course exceptions to the mootness doctrine, Biantiff invokes two such
exceptions herekirst, Plaintiff aserts thathe Amended Complaint raises issues that are “capable
of repetition, yet evading review.Seeid. at 3 5. Second, Plaintiff contends thiatwill suffer
“collateral legal consequences” if the HOD is allowed to st&®# idat 3, 6. The court addresses
both exceptions in turn.

a. Capable of repetition, yet evading review

The “capable of repetition, yet evading reviewkception applies where() the
challenged actiors in its duration too short to be fully litigated priont®cessation or expiration,
and (2) there [is] a reasonable expectation that the same complaining fidrey subject to the
same actin again” Doe 611 F.3d at 89falteration in original) quotingJenkins v. Squillacote
935 F.2d 303, 307 (D.C. Cir. 1991)hn this casethe court need natwell onwhether the first
requirements met, because the court has little trouble concludingRlentiff has failed to satisfy
its burden of establishing the second requirement.

Plaintiff identifies two “le@l issues” that itlaimsare“almost certairto . . .recur[.]” See
Pl’s Opp’n at 6.Plaintiff frames the first issue as “whether Mundo Verde provideaffered a
[FAPE].” Id. At least as applied to A.Rlaintiff will not confront this question ag for the
reasons already discusseBut even with respect tother childrenwith disabilitiesgenerally?

there is no reasonable expectation that Plaihifif again be aggrieved bja] similar application

4 See Dog611 F.3d at 895 (explaining that whéhe District of Columbia i$the same complaining party” in an
IDEA case, the application of the second prong turns on whethes is a reasonable expectation that the District
will “repeatedly confront the issuas to disabled children generdilyjemphasis addedjnternal quotation marks
omitted).
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of the IDEA’” See e 611 F.3d at 895 (emphasis addegl)dtingJenkins 935 F.2d at 308).
The issue in this casethe denial of a FAPE-is inherently factdependent, particularly where, as
here, the denial is based on the inappropriateness of a student’s IEEhantplacem#&. See
e.g, Endrew F. ex rel. Joseph F.®Douglas Cty. Sch. Dist. RE 137 S. Ct. 988, 992017)(“To
meet its substantive obligation under the IDEA, a school mustaifféeP reasonably calculated
to enable a child to make progrespmrpriatein light of the child’s circumstancés(emphasis
added))see alsdHOD at 13, 15.In other wordsPlaintiff may be asked to defend dapacity to
providea FAPE to some student in future administrative proceedings, but ttheaonot say that
there is a reasonable expectation that Plaintiff will be aggrieved byilarsapplication ofthe
IDEA in such proceedings.

For its partPlaintiff relies on two caseBoeandJenkinsbut theydo not dictate a different
result Bothinvolved purelegal issues SeeDoe, 611 F.3d at 89%‘an IDEA hearing officer’s
authority to revise DCR8nposed discipline upon finding that enfraction is nota manifestation
of a disability’); Jenkins 935 F.2d at 308‘the degree of specificity required tte District in
providing notice to parents undiie IDEA”). Herg by contrastthe “legal wrong complained of
by the plaintiff” is unlikey to recur precisely because it is so dependent on the faztslufase.
SeeDel Monte Fresh Produce Co. v. United State&0 F.3d 316, 3224 (D.C. Cir. 2009)see
alsoPeople for Ethical Treatment of Animals, Inc. v. Gitf6886 F.3d 416, 424 (D.C. Cir. 2005)
(“The essential point is that the case before us is highly depemoemn a series of facts likely
to be duplicated in the future.. .[A] legal controversy so sharply focused on a unique factual
context. . .rarely present[s] a reasonable expectatioh tthmsame complaining party [will] be

subjected to the same actions adafmternal quotation marks omitted)
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Plaintiff's argument with respect to the second “recurring” issue fiai similar reasons
Plaintiff frames the second issbeoadly as “whetherMundo Verde is responsible for tuition
reimbursement for a unilateral private placemeBe&P1.’s Opp’n at 6.If by framing the question
in that way Plaintiff means teuggesthat it may be held liabl®r aunilateralprivate placement
in similar circumstances in the ture, then the question posedta® factbound and therefore
unlikely to be duplicated in the future. As tH®D makes clear, the Hearing Offiderund Mundo
Verde solely responsibte the Sokolovs based on the particular fatte@case, not on a generally
applicable legal principleSeeHOD & 18 (finding that the “lapses by OSSE were not the direct
or proximate cause ¢A.S.] being withdrawn fronfMundo Verd¢' and thus were insufficient
“to hold OSSE directly liable to [thSokolovs] for denial of a FAPIE”

On the other handf what Mundo Verde means to say is ttle# HOD establishes, as a
matter of lawthatit will be held responsible for the costs of a unilateral private pladeimat
future similar caseghen Mundo Verde misreads the HOD. Althobdindo Verde arguedt the
hearingthat “tuition payments fora nonpublic school are not the responsibility of the [local
education agency] Charter and thus reimbursecanonly be required from OSS3Ehe Hearing
Officer expressly foundthe funding mechanisms and relationship between [a statdoaal
education agencytp bewell beyond the scope of this casdd. at 18n.116. Stated differently,
the Hearing Officer did not address the pure legal question of whetl& C&everbe liable,
whether directly or vicariously, for the costs of a unilateral privédeement. The decision to
hold Mundo Verde solely responsible rested on the facts of thpacesestact legal question that

the Hearing Officer did not reach therefore carsustain thisctionas a live case ooatroversy.
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b. Collateral consequences

Having concluded that thesues raised in Plaintiffs Amended Complaint are“capable
of repetition, yet evading revieinthe court turns to th&collateral consequences” exceptimthe
mootness doctrineSeePl.’s Opp’n at 3.Plaintiff acknowledges that the collate@nsequences
exception typically arises “in the criminal apgshlcontext’ Id.; see, e.g.United States v.
Juvenile Male564 U.S. 932, 936 (2011)NeverthelessPlaintiff argues that the exceptiapplies
here becauséMundo Verdemay besubject to collateral legal consequences if tHOD] is
allowed to stand,” Pk Opp’n at 6;see also idat 3 Citing two outof-circuit district court cases
in which the court applied thexception in the IDEA context).

Specifically Plaintiff claims that théHearing Officer's conclusion that Plaintiff violated
the IDEA could lave “potentialconsequencwith respect to momiting bythe state education
agencyand charter school authorizér.1d. at 6. For examplePlaintiff notes thatas the state
education agencyQSSE is required by regulatiaa “monitor the implementatioaf the IDEA
Part B, make annual determinations about the performance of each [locati@uiagency
(‘LEA’)], enforce compliance with IDEA Part B, and repaahnually on the performance
of...each LEA.” Pl’s Opp’'n at 6/ (citing 34 C.F.R. 8§ 300.600) In carrying out these
monitoring and enforcement responsibilities, OSSE tracks and séipdihgs made through due
process hearings and uses those finglimg making annual determinations about an LEA’s
performance. SeePl.’s Opp’'n at 7; Pl’s Opp’n, Ex. 3, Special Educatidonitoring &
Compliance ManudlDEA Part B, ECF No. 123, at 4 14-15 Additionally, Plaintiff asserts that
it is subject to monitoring by itsharterauthorizer, the District of Colulola Public Charter School
Board (“PCSB”), which also relies orhearing officer determinatienin monitoring charter

schools’ compliance with the IDEARL.’s Opp’n at 7 (citing P1.’s Opp’n, Ex. 4, DC Public Charter
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School Board Monitoring & Compliance PolicfECF No. 124). One of the potential
consequences of noncompliance under District of Columbia lamtiFlstresses, is “revocation
of the charter and closure of the school by[B€SB]” Id. (citing D.C. Code § 38802.13(a)).

These claims of potential “collateral consequences” do not save fPtagase. The IDEA
case cited by Plaintiff in support of its position that thdéatetal consequences exception applies
outside the context of criminal appeals and habeas petitions recogimtéthe scope othis
exception is difficultto discern and its applicatiosirelatively rare.’Mars Area Sa. Dist. v. C.L.
ex rel. K.B.("Mars 1”) , No. 2:14cv-1728, 2015 WL 6134116t *5 (W.D. PaOct. 16, 2015)
(internal alteratios and quotation marks omittedppealdocketedNo. 153780 (3d Cir. Nov. @,
2015);seePl.’s Oppn at 3 Thus, whether the “collateral consequences” exception even applies
to IDEA cases is an open question. The court ne¢choweveryesolve thathorny legal issue,
for Plaintiff cannot satisfy thexception in any eventAssuming that theollateral consequences
exceptionappliesin the IDEAcontext,future action by OSSE or PCSB is pure speculation at this
juncture See San Diego Cty. Office of Educ. v. Polldds. 13cv-1647, 2014 WL 2860279t a
*12 (S.D. Cal. June 20, 2014)Thus, thecollateral consequencexceptioncannot sustain this
matter as a live case or controversy

For the reasons stated above, the court finds that Plaintiff's agpgballdOD is moot and
that no exception to theantness doctrine applies here.

B. Vacatur

If the case is determined to be moot, and the court has conc¢hatédis, Plaintiff asks
the courtto vacate theHOD. SeePl.’s Opp’n at 7.“[T]he established practice . . . in the federal
system . . . i40 revese or vacate the judgment belavihen a civil case becomes moot while

awaiting appellate review."Sands v. NLRB325 F.3d 778, 785 (D.C. Cir. 2016) (alterations in
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original) (internal quotation marks omitted)lhe purpose of vacatur is “to ‘cl¢hthe path for
future relitigation of the issues’ and ‘eliminfte judgment, review of which was prented
through happenstance.id. (alterationgn original) (quotindJ.S. Bancorp MortgCo. v. Bonner,
513 U.S. 18, 2223 (1994)). As relevant here, “[v]acatun the event of mootness applies equally
to unreviewed administrative ordersld.; see alscA.L. Mechling Barge Lines, Inc. v. United
States368 U.S. 324, 329 (1961) (extendaqgplication of principléo “unreviewed administrative
orders” and holdinghat “the Dstrict Court should have vacated the order which it declined to
review”); Am. Family Life Assur. Co. of Columbus v. FCC29 F.3d 625, 63M(C. Cir. 1997)
(“SinceMechlingwe have, as a matter of course, vacated agency orders in cases that have become
moot by the time of judicial review.”). Thushe practice hasbeen employed by district courts
sitting in an appellate capacity, lnding in review of IDEA cases.Mars |, 2015 WL 6134116
at *6 (quotingPollock 2014 WL 2860279, at *13gccord L.K. ex rel. Henderson v. N.C. State
Bd. of Edug.No. 5:08cv-85, 2011 WL 861181, at *F(D.N.C.Feb. 18, 2011) (citing cases).
Because vacatur is derived from principles of gquiourts look “to notions of fairness
when deciding whether to use the remed$ands 825 F.3d at 785."Courts usually vacate a
judgment When mootness results from unilateral actiothefparty who prevailed belowt from
circumstances beyd the ontrol of the parties.”ld. (quotingAlvarez v. Smith558 U.S. 87, 98
(2009) (Stevens, J., concurring in part and dissenting in psed alsdelect Milk Producers, Inc.
v. Johanns400 F.3d 939, 949 (D.C. Cir. 2008A party who seeks review of the merits of an
adverse ruling, but is frustrated by the vagaries of circumstance, mightfarness be forced to
acquiesce in the judgmehtiquoting Bancorp 513 U.S. at 25)) By contrast, “when a case
becomes moot because the parties reached a settearahthe ptitioner therefore ‘voluntarily

forfeited’ a remedy in courtvacatur is typically inappropriate.Sands 825 F.3d at 78%citing
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Bancorp 513 U.S. at 225). In short “[t]he principal condition” that a court should consider
determining whether vacatur is appropriatewhether the party seeking relief from the judgment
below caused the mootness by voluntary actioee ®lectMilk Producers 400 F.3d a©49
(alteration in original) (quotin@ancorp 513 U.S. at 24 cf. Am. Bar Asnv. FTC 636 F.3d 641,
649 (D.C. Cir. 2011) (noting that thBancorppresumptiohagainst vacatur is inapplicable where
“theparty who would get relief from the judgment below[] did nothing tale® th[e] case moot”)

Although the foregoing principlesre straightforward, the odd procedural posture of this
casemakes the question acatursomewhat more complexOn the one hand, Plaintiff took no
voluntary action to moot its appeal. Instead, the appeal became n@otsast of actions taken
by the Districtin reimbursing the Sokolovs for tuition for the 262617 school year, as well as
the merepassage of timeSee SokolovDecl. 5 (noting that A.S. will age out of Mundo Verde
after the 20172018 school year)Suchcircumstances couns@ favor of vacatur.SeePollock
2014 WL 2860279, at *1(olding that vacatur was appropriate where “the party seeking review(]
took no voluntary action to moot th[e] casdVars |, 2015 WL 613416, at *7 (same)see also
Columbian Rope Ca. West142 F.3dL313, 1318D.C. Cir.1998)(“[A] court declining toreview
an agency order on the ground of intervening mootness should saiadeder, at least when the
mootness is a result of happenstarce.”

On the other hand, this case is waq It isthe District not the Sokolovs, whose actions
have largely mooted Plaintiff's appeal, and yet iths Sokolovsvho couldpotentiallystand to
lose if the court grants Plaintiff's request to vacate the HBE&cause the result of vacatur isttha
“the slate is wiped clean,” leaving the parties “in the same positignitéiee in before the [HOD]
was issued,Marsl, 2015 WL 613418, at *7,vacatur couldin theory,impact theSokolovs right

under the IDEA0 seek attorneys’ fees and costs incurred duringatiministrative proceedings
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below.® See District of Columbia v. Strgus90 F.3d 898, 901 (D.C. Cir. 2010) (“[T]he IDEA
allows parents who are ‘prevailing partfies]] to reeo attorney's fees incurred
in . . .administrative. . .proceedings.” (first alteration inoriginal) (quoting 20 U.S.C.
8 1415(i)(3)(B)(i)(1))). Basic“notions of fairnessthereforerequire the court to considarhat
effect, if any,vacatur of the HOD will have on the Sokolovs’ status as a “preggiamty”entitled

to seek attorneys’ fees under tBEA.

After review ofthe relevant case lawthe courthas little concern thatacaturwould
adverselyimpact the Sokolovs’ right to recover attorneys’sfead costs. houghno court in
this jurisdiction has addressed this issue under the IDEA, D.€uiQarecedent in other contexts
provides ample guidance. Grano v. Barry the D.C. Circuitheld that where a court dismisses
an appeal bageon mootness grounds and vacates that part of the districtscuigment, that
decision “is not dispositive as to the issue of attorneys’ fe®eé733 F.2d 164, 16& n.2 (D.C.
Cir. 1984) see also Grano v. Barry’83 F.2d 1104, 11689 (D.C. Cir. 1986) (agreeing with
district court’s conclusion that plaintiffs were prevailing parf@r attorneys’ fees purposes under
42 U.S.C81988 in a subsequent appeal). Similariyationd BlackPolice Association v. D.C.
Boardof Electionsthe D.C. Circuit vacated the district court’s injunction on appeai aftding

that the matter had been rendered moot by subsequent &@@nby thecity council52 day

5 In their reply brief, the Sokolovs argue that the “ondggible explanation” for Plaintiff's request for vacaturene
“is to alleviate [Plaintiff's] potential liability to reimburse tf8okolovs]for their attorney’s fees under the IDEA for
their succesful appeal.” Parents’ Reply at 3. This argument is confusing, adain&fP and not the Sokolovs, who
appealed the HODANd, in any eventthe court’s decision to dismiss Plaintiff's appeal of the HOD as woold

not render the Sokolovs succesn this litigation See District of Columbia v. Naha®99 F. Supp. 2d 175, 181

82 (D.D.C. 2010) (explaining that a fee applicant must be ocaresich “prevailing party” to be entitled to attorrieys
fees under the IDEA, arfdecur[ing] a favorale ruling on mootness grounds” is “not enough to establish ‘prevailing
party’ status”);see alsanfra note7 (outlining the threepart test to be applied in determining whether a party is a
“prevailing party” for purposes of attorneys’ fees). Thuscthet only will addresthe potential effect ofacatur on

the Sokolovs’ ability to seek attorneys’ fees incurred in the admatiist due process proceedin§ee generally
Green v. District of Columbjal02 F. Supp. 3d 15, 20 (D.D.C. 2015) (“A ‘court,its discretion, may award
reasonable attorneys’ fees as part of the costs to a prevailigdipan administrative proceeding] who is the parent
of a child with a disability.” (alteration in original) (quoting 20 U.S&1415(i)(3)(B)(i))).
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after the injunction was issuedbeel68 F.3d 525, 52{D.C. Cir. 1999). Thereatfter, the district
court granted the plaintiffs’ request for attorneys’ fees under.823J 8§ 1988, and the defendant
appealed.See id.On appeal, the D.C. Circuit held that “[t]he fact that the case was mdbe by
time of the appeal [did] not alter the fact that the injunction altered the letzionship between
the parties when it was issuedd. at 528. “The [injunction] order was not moot when issued,”
and, accordingly, “the plaintiffs secured a re@lrld vindicatian of their First Amendment rights

Id. Thus, although thB.C. Circuit has not squarely held that vacatur does not foreclose prgvailin
party status in the IDEA contexgrano andNational Black Police Associatiastrongly suggest
that theCircuit would so rule.Cf. Texasv. United StatesA9 F. Supp. 3@7,40-42(D.D.C. 2014)
(applyingGranoandNational Black Police Associatidn a voting rights case)

Other courtspecificallyhaveruledin the IDEA contexthatintervening mootnessill not
necessarilyprevent“prevailing parties”from seekingattorneys’ feesncurred in the underlying
administrative proceedingdn E.D.v. Newburyport Public Schoolheparentsought attorneys’
fees under 20 U.S.C.18115(i)(3)(B) as prevailing parties at a hearing before a state bureau of
specal education appealdut the district court granted summary judgment in favor of the
defendant school district on mootness grounds based fantilg’'s subsequent mowautside the
school district See654 F.3d140, 141-4Z1st Cir. 2011) On appeal, thFirst Circuit declined to
decide whethethe parents in fact qualified d&prevailing parties” under the IDEA, but did hold
that he move “did not moot the claifar fees incurred in seeking the administrative order issued

before the move, based on a finding that [the school district] Had faido its part to produce an

6 Othercourts of appeals similarly have concluded that intervemiogtness will not necessarily deprive a party of
“prevailing party” status for purposes of attorneys’ femsen where the underlying decision is vacatSde, e.g.
Thomas v. Bryan614 F.3d 1288, 1294 & n.2 (11th Cir. 2010) (citing cases). In particular, th€iFmst’'s decision

in Diffenderfer v. Gomegolonprovides a helpful explanation of the difference between a ah@rthe merits and
vacatur of a moot cas&eeb87 F.3d 445, 4534 (Lst Cir. 2@9).
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adequate IEP.'Id. at 143. The First Circuit observed that thstrict court’sdecision“appealred|

to rest on a legal theory at odds witife] court’s prior holding under a comparable prevailing
party statute42 U.S.C. 81988(b) that eligibility for a fee award is not losten whersubsequent
developments render a claim moot overald. at 143-44 (citing Diffendefer v. Gomezolon,

587 F.3d 445, 4545 (1st Cir. 2009)) The court explained that “in the mootness context, a
‘prevailing party’ is a party who manageddbtain a favorable, material alteration in the legal
relationship between the partipsor to the intervening act of mootnessld. at 144 (quoting
Diffenderfer 587 F.3d at 453). Thus, the court concludietithe administrative order did make
the [plantiffs] ‘prevailing parties’ before they movefthen]they were still prevailing when they
left town.” 1d.

At least one district court has extended thgegeralprinciples tovacatur based on
mootness ithe IDEA context In Mars |, aPennsylvania district coudetermined tt the hearing
officer’s decision should be vacated based on mootness, but nevertlielssl the plaintiff to
file a motion for attorneys’ fees under 20 U.S.Q@485())(3)(B)(i). See2015 WL 6134116at
*7-8. The courtreasoned that if the hearing officer's decision made the plaintiff tledping
party” in the administrative proceedingsor to the intervening act of mootnesken the plaintiff
would continue to baprevailing partyfor purposes of attorneys’ feekl. at *8. The same court
later affirmed its earlier decisipwhen ruling on the fees’ motion, stating tHay obtaining an
enforceable order against the School District that changed the legansigs between the
parties’ the plaintiff “did indeed prevail at the hearing before the intervening act of modtness
Mars Area Sch. Dist. v. C.L. (“Mars II7)No. 2:14cv-1728, 2015 WL 8207463, at *3 (W.D. Pa.
Dec. 7, 2015) Thus, the court held that the plaintiff was entitled to an awardtaiays’fees

and costs under the IDEASee idat *3-9.
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In light of the foregoingcase law, the court finds thetcaturalmost certainlyvould not
necessarilydeprive the Sokolovs of their right to seek attorneys’ fees ieduduring the
administrativedue praessproceedingdelow. If the Sokolovs can establish themselves to be
“prevailing parties®—as they appear to be-vacatur of the HODbased on mootness cannot
“reverse[]"the relief awarded to the Sokolowsthe HOD SeeThomas v. Nak Sci. Found. 330
F.3d 486, 493D.C. Cir. 2003) If they were prevailing parties before the District made the tuition
payments, they remain so afterwards.

Accordingly, the court grastPlaintiff's request to vacate the HOD.

V. CONCLUSION
For the foregoing reasons, the court hereby dismisses this case tagneha@cates the

Hearing Officer’'s Determination. A separate order accompanies this Mermaradglinion.

Dated: June8, 2018 Amit P a
United States District Judge

7 See generalltraus 590 F.3dat 901(noting that the D.C. Circuit has adopted a tipa# test for determining
“prevailing party” status for purposes of attorneys’ fees: “(1) there st ‘courtordered change in the legal
relationship’ of the parties; (Zhe judgment must be in favaf the party seeking the fees; and &8 judicial
pronouncement must be accompanied by judicial relief.” (qudtirognass. Natl Sci. Found. 330 F.3d186,492-93
(D.C. Cir. 2003)).
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