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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MISGANAW ALEMU, et al.,
Plaintiff, : Civil Action No.: 17-1904RC)
V. : Re Document No.: 25
DEPARTMENT OF FOR HIRE VEHICLES, :
FORMERLY KNOWN AS DC TAXICAB
COMMISSION et al.,

Defendants

MEMORANDUM OPINION

DECLINING TO CONSTRUE PLAINTIFF 'SLATE NOTICE OF APPEAL AND RESPONSE TOORDER
TO SHOW CAUSE AS AMOTION FOR AND EXTENSION OF TIME

[. INTRODUCTION

Plaintiff Gashaw Birbo (Mr. Birbo”) attempts to appeal fromdismissalof his casen the
United States District Court for the District of Columbia agdbefendants Department Bor
Hire Vehicles andeffrey SchaefferMr. Birbo filed his noticeof appeal one day after tiiarty-
daydeadline prescribed by Federal Rule of Appellate Procedure 4(a)(IwUnited States
Court of Appeals for the D.C. Circuit (“Circuit Court”) issued an order to showe¢aDSC")
directing Mr. Birbo toexplain whyit should not dismiss his appealiagimely. Mr. Birbo filed
a response. The Circuit Court has now directed this Court to comdidérerto construe Mr.
Birbo’s response to the OSC, combined with his untimely notice of appeal, as a motion for an
extension of time to file a notice of appédotion for Extension”), and if so construed,
whetherto grant the motion For the reasons set forth below, this Court declines to construe Mr.
Birbo’s late notice of appeal and OSC responseMstion for Extension and would deny such

a motion on the meritegardless
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II. BACKGROUND

This Court dismisseMr. Birbo’s initial case again®efendant on August 21, 2018.
Order,ECF No. 23.Mr. Birbo appealed that dismissah September 21, 2018, one day after his
thirty-day deadline prescribed by Feddraile of Appellate Procedured(a)(1)(A). Notice of
Appeal, ECF No. 25.

The Circuit Court issued adSCdirecting Mr. Birbo to explainvhy it should not dismiss
his appeal ssuntimely USCA Case 1§ 145, Order, February 1, 2019. Mr. Birbo filed a
responséo the OSCon March 4, 201@llegingthat he arrived at 8hCourt to file a notice of
appeal on September 20, 201& last day of his thirtday deadline. Fed. R. App. P.
4(a)(1)(A); USCA Case 18145, Order Resp., March 4, 2019. At the courthouse, Mr. Birbo
alleges that a clerk’s office employeeorrectly advised him that the deadline for the notice of
appeal wasot until the following day, September 21, 2018. Even though there is no
downside tdiling an appeal one day earlMr. Birbo nevertheless implausibly alleges that
instead of filingthe notice of appeal during his first visit to the courthouseahe to the
courthouse agaithefollowing day and fiedthe appeabne day lateld. This Courtwill now
decide whether to construe Mr. Birbdéde notice of appeand OSC response togetlasra
Motion for Extension, and if so construed, whetloagrant the motion

lll.  ANALYSIS

This Courtwill not construeMr. Birbo’s late appeand OSC response as a Motion for
Extension.Requests for additional tinte file an appeal must be made by motion and must be
timely. SeeFed. RApp. P. 4(a)(5)(A).Mr. Birbo failedto meeteitherof those requirements.

But even if this Court did construe Mr. Birbo’s late appeal and OSC response as a bfotion f



Extension, it would deny the motion because Mr. Birbo has failed to establish theteequisi
excusable neglect or good causze id.

A. Mr. Birbo’s late notice of appealand OSC respons&annot be construed as Motion
for Extension.

This Court declines to construe Mr. Birbo’s late appeal and OSC response as a Motion
for Extensiorbecausd.) he did notformally move foran extensiomf time and 2) hi©SC
responsevas filed too late.

1. MotionRequirement

This Courtwill first consider whether Mr. Birbo can obtain an extension of tanfige an
appealwithout making a formal motion for such religt concludes that he cannot. Rule
4(a)(5)(A) allows a court to grant a party an extension of time to file peahfif a party so
moves.. after the time prescribed by this Rule 4(a) expifes~ed.R. App. P. 4(a)(5)(A)
(emphasis added)The oldverson of Rule 4(a)(5)A) implied thata district court could grardn
extensiorbased on an informal applicatioBeeFed. R. App. P. 4 Advisorydnmittee’sNote
to the 1979 AmendmeniThe newersion ofRule 4(a)(5)(A)requires that an extension of time
be sought by motionSeed. (“[t]he [rule requires] that the application must be made by
motion”); see alsdHickey, 987 F. Supp. 2d at 8Fhe Plaintiff inHickeywasdeniedan
extension of time to file an appeal because this Court concluded thatinelyappeal and
subsequent pleadings would not suffice in the absence of a formal Motion for ExteBesemh.

Here, it is unclear whether this Court can construe Mr. Birbo’s untimelyenotiappeal

and OSC response together as a Motion for Extensiblowever, the text of the relevant rule,

1 Although the D.C. Circuit has not considered whether an untimely notice of appeal can
be treated as an implicit Motion for Extension under Rule 4(a)(5)(A), all elelien @tcuits to
have considered the issue have rejected such a natiated States ex rel. Green v. Serv.
Contract Educ. & Training Tr. Fund63 F. Supp.2d 18, 20-21 (D.D.C. 20{@)llecting
cases) So have judges in this distridtiickey v. Scoft987 F. Supp. 2d 85, 89 (D.D.C. 2013)



together with its advisory committee’s note, suggests that a court may onlagmrxtension of
time to file an appealhen a party files a motion seeking such releéeFed. R. App. P.
4(a)(5)(A);see als Fed. R. App. P. 4 Advisory@nmittee’sNote to the 1979 Amendment.
Like the Plaintiff inHickey, Mr. Birbo made no Motion for Extension. Therefore, this iCauil
not construe Mr. Birbo’s late appeal and OSC response as a Motion for Extension.

2. TimelinessRequirement

Moreover, this Court declines to construe Mr. Birbate appeal and OSC response as a
Motion for Extensiorbecauséiis OSC response was filed too late. A party may move for an
extension of time to file an appeal if the party dee®o later than thirty days after the
expiration of the thirty-day appeal deadline prescribed in Rule 4(a)(1)(Al). R=\pp. P.
4(a)(5)(A) see alsdJnited Satesex rel. Green863 F. Supp. 2d at 20.

Additionally, the Supreme Court has held that cdegdlines prescribed by Congress are
jurisdictional and that courts may not provide equitable exceptions to jurisdiafieadlines.
Hamer v. Neighborhood Hous. Servs. of CI88 S. Ct. 13, 21-22 (2017)h&@ relevant
deadline irnthis case, Ruld(a)(5)(A), is prescribed by CongresSee28 U.S.C. § 2107(c)After
Hamer, several Circuithaveheldthe Rule 4(a)(5)(A) deadliris jurisdictional?> United States

v. Kalb, 891 F.3d 455, 460 (3d Cir. 201&vans v. Greentree Servicing, LLo. 17-6479,

United States ex rel. Greg863 F. Supp. 2dt20-21. There is, however, no authority on
whether a court can construe a late notice of agpebhn OSC response together as a Motion
for Extension.

2 The D.C. Circit and Supreme Court havet considerethe jurisdictional nature of
Rule 4(a)(5)(A)specifically buthaveeachheld thatdeadlines in other subsections of Rule 4(a)
arejurisdictional because they were imposed by Congr&ssBowles v. Russelb51 U.S. 205,
213 (2007) (holding that the Rule 4(a)(6) deadline is jurisdictional because Congpessdl it
in 28 U.S.C. 8 2107(x)seealso Mobley v. C.1.A806 F.3d 568, 578 (D.C. Cir. 2015) (holding
that the Rule 4(a)(1)(B) deadlimgjurisdictional kecause Congress imposed it in 28 U.S.C. §
2107(b)).



2018 WL 1326651, at *1 (6th Cir. Feb. 8, 2pli8estorovic v. Metro. Water Reclamation Dist.
of Greater Chi. No. 18-2562, 2019 WL 2428706, at *3 (7th Cir. June 11, 204t8Ens
Cellular, Inc. v. Oconee Cty., G&86 F.3d 1094, 1114 (11th Cir. 2018).
Here, even taking as true Mr. Birbo’s implausible story regarding the erramtiat®on
by the clerk’s office employee, this Court is stilable to construe his late appeal and OSC
response as a Motion for Extension because Mr. Birbo difll@dtis OSCresponsavithin
thirty days of the appeal deadline in Rule 4(4&)) In this case, that deadline would fall on
October 20, 2018Mr. Birbo did not file his OSC response until May 1, 2019.
FurthermoregiventhatMr. Birbo filed his OSC response aftee Rule 4(a)(5)(A)
deadline, construing hlate appeal and OSC response esgaiest for additional time to file an
appealwould be tantamount to accepting a late Motion for Extendd@tausehe Rule
4(a)(5)(A) deadline iprescribed by Congress in 28 U.S.C. § 2107(c), accepting a late Motion
for Extension would be agquitable exceptioto a jurisdictional deadlinprohibited by the
Supreme Court ilamer. Seel38 S. Ctat 21-22. Accordingly, this Court will not construe his
late notice of appeal and OSC responselMst#&n for Extension.

B. Even if Mr. Birbo’s late appeal andOSC responsavere construed as a motion, this
Court would deny that motion on the merits

Even ifMr. Birbo’s late appeal and 8Cresponse were construed agwely Motion for
Extensionof time pursuant to Rule 4(a)(@&), this Court would deny the Motion. A party
moving for an extension of time to file an appeal cannot obtain relief unless he sxowsdble
neglect or goodause’ Fed R. App. P. 4(a)(5)(A). Mr. Birbo has failed to meet that standard.

“The good cause standard applies in situations in which there is no &dtisable or
otherwis€. Fed. R. App P. 4 Advisory @nmittee’sNote to the 2002 Amendment. Courts

generally do not find good cause in situations where the need for an extensioni@eddag



something within the movant’'s contrdld.; see alsdBurt v. Nat'| Republican Club of Capitol
Hill, 828 F. Supp. 2d 115, 127 (D.D.C. 20%&ifjd, 509 F. App’x 1 (D.C. Cir. 2013)If, for
example, the Postal Service fails to deliver a notice of appeal, a movant miglydualcause
to seek a post-expiration extension.” Fed. R. App. P. 4 Advisomyndttee’sNote to the 2002
Amendment.

Couts generally fincexcusable negleah situations where there is fault, and something
within the control of the movant occasions the need for an exterisezh.R.App. P. 4,

Advisory Committees Note to 2002 Amendment. However, couytsically do not find
excusable neglect where the tardiness of appeal results from a party’s frdatexhleund
deliberate choiceAckermann v. United State340 U.S. 193, 198, (1950)[lJnadvertence
ignorance of the rules, or mistakes construing the rules do not usually consktutsable
neglect.” Webster v. Pacesetter, In270 F. Supp. 2d 9, 11 (D.D.C. 2003) (quotiigneer Inv.
Servs. Co. v. Brunswick Assoc. Ltd. P’ship7 U.S. 380, 392 (1993)Courts have rejected
excusable neglect arguments where a plaintiff files a late motion base@utnagivice from a
law clerk regarding the deadlin&ee idat 1Q see alsdVilliams v. Washington Convention Cir.
Auth, 481 F.3d 856, 859 (D.C. Cir. 2008ge alsaMoore v. S.C. Labor Bd100 F.3d 162, 164
(D.C. Cir. 1996).

Here,Mr. Birbo hasnot showrgood cause or excusable negkestequired by Rule
4(a)(5)(A) To establishgood cause, Mr. Birbo would have to show that his need for an
extension was occasioned by something out of his control, such as a post office migake. H
response to the OSAlleges nothin@f the sort. SeeUSCA 187145, Order Resp., March 4,
2019. He instead appears tdyen the theory oéxcusable negletiased orthe alleged errant

advice giverby the clerk’s office employeeld. Thatargument waslready rejectety this



Court inWebster See270 F. Supp. at 11Further,evenif Mr. Birbo was errarly led to beliee
thathis appeal was due Septembeyi2iiefies logic that he would leave the courthouse and not
file his notice of appeal until the next daBecause there is rdpwnside tdiling the notice of
appeabne day earlyit appearsis decisionto leave andeturn the next day to file the appeal
was the result of his free, calculated and deliberate chgiceordingly, this Court does not find
that Plaintiff has establisheéle excusable neglect or good cause necessary for an exteinsion
time, ewven if he had moved for one.
V. CONCLUSION

For the foregoing reasons, this Court declines to construe Mr. Birbo’s lata appe

OSC response adianely Motion for Extensiorandwould deny such a motion on the merits

regardless

Dated: July 1, 2019 RUDOLPH CONTRERAS
United States District Judge



