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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE CAYUGA NATION, et al,
Plaintiffs,

V.
RYAN ZINKE, et al, Civil Action No. 17€v-1923 (CKK)
Defendants,

THE CAYUGA NATION COUNCIL,
Defendandintervenor.

MEMORANDUM OPINION
(March 27 2018)

The Cayuga Nation is a federally recognized Indian Nation. This case démls wi
decisions by the Bureau of Indian Affairs (“BIA”) and the Assistant Sagréor Indian Affairs
of the Department of the Interior (“DOI”) that recognized one faction within ta§a
Nation—now referring to itself as the “Cayuga Nation Council,” though alterngtiredérred to
in the administrative record as the “Halftown Group™—as the governing body otthey€
Nation for the purposes of certain contractual relationships between that Natitwe &hdted
States federal government. These decisions were the product of an advesaess petween
the Cayuga Nation Council and Plaintiffs, a rival faction within the CayugamNatho assert
that they repgsent the Nation’s rightful government. Plaintiffs have filed this lawsuit spékin
overturn theBIA and DOldecisions.

Now before the Court iBlaintiffs’ [22] Motion for Preliminary Injunction. Upon

consideration of the pleadingshe relevant legal authorities, and the record as a whole, the

! The Court’s consideration has focused on the following documents:
e PIs.” Mot. for Preliminary Injunction, ECF No. 22 (“Pls.” Mot.”);
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CourtDENIES Plaintiffs’ Motion. Plaintiffs have not demonstrated that they are likely to
succeed on their claimsyost of which are based on speculatocan be distilledo mere
disagreerants with the decisions reached by the agency. Moreover, Plaintiffsiaige injury
showing is relatively weak, and the balance of the equities and public interesi¢ayorg
preliminary injunctive relief.
I.BACKGROUND

This case arises from arig-standing dispute between rival factions within the Cayuga
Nation. Plaintiffs allege that the Cayuga Nation has long been governed by al 6bGheefs
selected and overseen by “Clan Mothers,” whom Plaintiffs purport to represhkist liigation.
Compl., ECF No. 1, 11 2- Plaintiffs assert that “Cayuga Nation leaders are selected pursuant to
the Great Law of Peace, which gives that responsibility of nomination and reimdva women
who serve as Clan Mothers, based on input from the membirsio€lans.” I1d. I 31.
According to Plaintiffs, this is a “deliberative and conserisased” process for selecting leaders.
Id. § 33. Plaintiffs allege that the United States federal government had preveminized
this form of governance for ¢hCayuga Nation, and rejected efforts over the years by a faction

known as the “Halftown Group” to secure support for the use of a mail-in Sunvegconfigure

e Def. Int.’s Opp’n to Pls.” Mot. for Preliminary Injunction, ECF No. 31 (“Def. Int.’s
Opp'n’);
e Fed. Defs.” Opp’n to Pls.” Mot. for Preliminary Injunction, ECF No. 32 (“Fed. Defs.’
Opp’n”); and
e PIs.” Reply in Support of Mot. for Preliminary Injunction, ECF No. 37 (“PIs.” Reply”).
In an exercise of its discretion, the Court finds that holding oral argument irctiois would
not be of assistance in rendering a decisi®eel CvR 7(f).
2 The Court understands that there is some dispute as to how to prefertpthe “maikin
survey.” That processs alternately referred ta the briefing and records among other things,
a mailin survey, a “Statement of Support” campaigngla “plebiscite.” For the sake of
consistency and ease of understanding, the Court refers to the disputediprtigess
Memorandum Opinion as the “mail-in survey,” but by doing so makes no substantive judgment
about the naturef the process



the Cayuga Nation’s governmend. { 3436.

However, in June 2016, Defendant Bruce W. Maytubby, the Eastern Regional Director of
the BIA, revealed to Plaintiffs that the Halftown Group intended to conduct amsaitvey in
order to create a new government for the Cayuga Nation, and that it was Mubbdy view
that the proposed survey “would be a viable way of involving the Cayuga people in a
determination of the form and membership of their governmedt.{{ 37, 40. Plaintiffs
contend that this determination was the result of secret meetings between thmel Bha a
Halftown Group, from which Plaintiffs were excludeld. I 38. Plaintiffs objected to the
proposed survey, arguing, among other thitigs,it violated Cayuga lawld. § 42.

On December 15, 2016, Defendant Maytubby issued a decision “(1) recognizing the
Halftown Group as the government of the Cayuga Ndtomurposes of entering into a
contract under the ISDEAAndian Self-Determination and Education Assistance Act] and
declining to recognize Plaintiffs for such purposes; (2) awarding an ISDEAfacbgtant to
the Halftown Group, on behalf of the Cayuga Nation; and (3) declining to award aAASDE
contract to [Plaintiffs] on behalf of the Cayuga Natioid’  54(emphasis added)Plaintiffs
characterize this decision as a reversal of “longstanding federal policyghalienge it on a
number of substantive and procedural grounds{f 5581.

Defendant Maytubby’s December 15, 2016 decision indicated that it constituted final
agency actiond., Ex. A at 15, and was accompanied by a delegation of riyttm Mr.

Maytubby to take such actioml.  55. Nonetheless, Plaintiffs did not file a lawsuit challenging
this decision when it was issued. Instead, Plaintiffs filed a notice of apjledhw Interior
Board of Indian Appeals (“IBIA”) arguing thaidditional administrative review was appropriate

because the delegation of authority to Defendant Maytubby to take final agtiocyveas



ineffective. Id. 1 8283. The IBIA docketed the appeal and requested briefing on the delegation
issue. Id. 11 8485. Shortly thereafter, Defendant Michael Black, the theting Assistant
Secretary- Indian Affairs, withdrew the contested delegation to Mr. Maytubby, and himself
assumed jurisdiction over Plaintiffs’ administrative appéal 1 8687. The partiesubmitted

briefs on the merits of the dispute to Defendant Black, who ultimately issuedsedemn July

13, 2017, denying Plaintiffs’ appeal of Defendant Maytubby’s decidb [ 9395.

On September 20, 2017, Plaintiffs filed this lawsuit, claiming that Defendants had
violated the Administrative Procedure Act (“APA”) and Plaintiffs’ constituglamght to due
process.Id. 1 10065. As relief, Plaintiffs ask that both Mr. Maytubby’s decision and Mr.
Black’s decision be declared unlawful and atecl, that the Court enjoin Defendants from
relying on the vacated decisions for any action by the DOI, that the individualgadval
rendering these decisions be enjoined from further adjudicating the questioncas#)ithat
this matter be remandeo the BIA “for government to government consultation and, as
appropriate, decision by a neutral decision-maker on recognition and the BIdBDEAA
application,” and that they be granted costs and attorneys’ lieeest. 2627.

[1.LEGAL STANDARD

Preliminary injunctive relief is “an extraordinary remedy that may belawarded upon
a clear showing that the plaintiff is entitled to such reli@herley v. Sebeliué44 F.3d 388,
392 (D.C. Cir. 2011) (quoting/inter v. Natural Res. Def. Coundihc., 555 U.S. 7, 22 (2008)).
A plaintiff seeking a preliminary injunctiomust establish [1] that he is likely to succeed on the
merits, [2] that he is likely to suffer irreparable harm in the absencelahprary relief, [3] that
the balance of equities tips in his favor, and [4] that an injunction is in the public iriterest

Aamer v. Obamar42 F.3d 1023, 1038 (D.C. Cir. 2014) (quotBiterley 644 F.3d at 392



(quotingWinter, 555 U.S. at 20) (alteration in original; quotation marks omittédjhen
seeking such relief, “the movant has the burden to show that all four factors, tg&treto
weigh in favor of the injunction.””’Abdullah v. Obamar53 F.3d 193, 197 (D.C. Cir. 2014)
(quotingDavis v. Pension Benefit Guar. Corp71 F.3d 1288, 1292 (D.C. Cir. 2009)The
four factors have typically been evaluated on a ‘sliding sca@avis 571 F.3d at 1291 (citation
omitted). Under this sliding-scale framework, “[i]f the movant makes an unusually strong
showing on one of the factors, then it does not necessarily have to make as strongga@inow
another factor.”ld. at 1291-92.
1. DISCUSSION

A preliminary injunction is an extraordinary form of relief, not to be grantedadyg in
APA cases whenever a party is aggrieved by the decisimgavernment agency. This case
does not present the exceptional circumstances that would warrant such an injuviogon.
importantly, Plaintifishave not demonstrated a likelihood of success onghbbstantive claims.
The Court has reviewed the record and concludésasi at tis preliminary stage, that
Plaintiffs’ claims are primarilypased on speculation, assignations of nefarious intent and mere
disagreements with the determinatioeached byagency decisionmakers. Moreover, Plaintiffs’

attempt to demonstrate that they will suffer irreparable injury in the absenoeco&rgency

3The Cournotes that it is not clear whether thiscuit’s sliding-scale approach to assessing the
four preliminary injunction factors survives the Supreme Court’s decisidfinter. See Save
Jobs USA v. U.S. Dep’'t of Homeland $&65 F. Supp. 3d 108, 112 (D.D.C. 2015). Several
judges on the United States Court of Appeals foiltisérict of ColumbiaCircuit (“D.C.

Circuit”) have “readNinterat least to suggest if not to hold ‘that a likelihood of success is an
independent, free-standing requirement for a preliminary injunctid®®hérley 644 F.3d at 393
(quotingDavis, 571 F.3d at 1296 (concurring opinionpjowever, theD.C. Circuithas yet to
hold definitively thatWinter has displaced the slidirggale analysisSee id.see also Save Jobs
USA 105 F. Supp. 3d at 112. In any event, this Court need not resolve the viability of the
sliding-scale approach todags it finds thahone of the preliminary injunctive factors favors
awarding relief on the pending motion.



injunction is similarly based on speculatioit. is alsobelied by Plaintiffs’ considerable delay in
seeking such reliefnot while exhausting their administrative remedies dftatr final agency
action was takenFinally, neither the public interest nor guities favogranting Plaintiffs’
motion.
A. Likelihood of Success on the Merits

First and foremost, the Cdus notpersuadedhat Plaintiffs are likely to prevail on the
merits of their claims. The Court cautions that this does not represent a fudhtatipn of
Plaintiffs’ claims. Despite the Court’s admonition thatsuing greliminary injunction mabn
in this APA case was not an efficiamde of the parties’ or the Courtisne andresources,
Plaintiffs have insisted on litigating this motion before moving oa fidl and finalbriefing on
the merits of their claimsThere is a troubling trend WPA casesvherebyplaintiffs are
routinely filing preliminary injunction motions simply “jump the queue” and have the Court
consider the merits of their claims immediatelyherearecertainlyinstances where such
motions are necessaayd appropriate to prevent an impending injury, but increasihgbe
“emergency”’ motiongare being filed simply because tHaiptiff is aggrieved by an agency
decisionand wants the Court to focus its attentiontsiglaims immediately, at the expense of
the claims obther litigants This practice is strongly discouragefieeAm. Bioscience, Inc. v.
Thompson269 F.3d 1077, 1084 n.8 (D.C. Cir. 2001) (warning against the use of preliminary
injunction motions in APA casedrmily’s List v. Fed. Election Comm’862 F. Supp. 2d 43, 53
(D.D.C.),aff'd, 170 F. App’x 719 (D.C. Cir. 2005)tffe preliminary injunction stage is not the
appropriate time to consider the merits of Plaintiff's substantive APA claimslig¢ Court
addressethe merits of Plaintiffs’ claimbelow, but only in thémited context of determining

whether Plaintiffs have satisfied the likelihood of success requnteimea preliminary



injunction.

Plaintiffs asserfour different claims in theiComplaint and Motiorfior Preliminary
Injunctiornt “(a) violation of the wellestablished legal principal that Indian nations retain the
exclusive right to govern themselves; (b) failure to provide a reasoneddraansdbrupt
reversal in agency policy; (c) no rational connection between the facts hbowiltin survey
approved by the BIA and the conclusion that the survey was reliable; and (d) due process
violations including prejudgment, collusion with one faction, and failure to proviéeitaal
decisionmaker.” Pls.’Mot. at 4. Plaintiffs have notgsfied their burden of demonstrating that
they ardikely to succeed on any of these claims.

First, Plaintiffs have not demonstrated a likelihood of succeedmtheir claim that
Defendants acted contrary to law by interfenmith the right of the Cayuga Nation to govern
itself. In summary formPlaintiffs argue that Defendants violated the APA by “inipgisa
plebiscite requirement aihe Cayuga Natiothatis contrary to the Nation’s traditional manner
of choosingts leaders.ld. at 49. This argiment is not supported by the record. Defendants
decision was a narrow one: theig not “impose”a form ofgovernance, or particular leadeos,
the Cayuga NationSeeAR1558 (“The Regional Director did not ‘Mandate’ Cayuga
government by plebiscite”)The BIA provided technical assistee with a matin surveythat
one faction within the Cayuga Nation wanted to pursue. Defendantéshenpresented with
competingcontractproposalseachpurportedly on behalf of thEéayugaNation These
inconsistent proposals forc&kfendants to determine whiol two rival factiors represented
the Cayuga Nation’s rightful governmeéot the purposes of conducting government-
government relationaith the United StatesFailure to havenade this determinatiomould

have jeopardized the Nation'sizgns by leaving them withogbvernmerdl representatioand



potentially without United States government funding and progr&asGoodface v.
Grassrope 708 F.2d 335, 339 (8th Cir. 1983) (“The BIA, in its responsibility for carrying on
government relations with the Tribe, is obligated to recognize and deal with sioahe tr
governing body in the interim before resolution of the election dispute.”).

Making this necessary determinatiasnot the equivalent of “imposing” anything on
the Cayuga Nation. AlthoudPlaintiffs disagree witlDefendantsultimate decision to recognize
the Halftown Group as the Nation’s government for the purpose of contracting widuénel
government, that @esiondid not violate the principlef sdf-governancdor Indian Nations—
the Cayuga Nation remains free to govern itself however it chodfsasything, the desion
exemplified that principle, becaugeelied on statements of support by Cayuga Matitizens
about whontheyrecognizeds their governmentSeeRansom v. Babbit69 F. Supp. 2d 141,
150 (D.D.C. 1999) (“In situations of federailbal government interaction where the federal
government must decide what tribal entity to recognize as the governmeusf tlonso in
harmony with the principles of tribal selketermination.”).

During the administrativproceeding®laintiffs argued toehe Defendantghat this
process violated Cayuga law.uBothers within the Cayuga Nation argubdt the process was
lawful. Defendants considerdide @mpeting arguments about whether the proposed survey
process was val under Cayuga law arréasonablylecided that it wasgalid. Defendants’
interpretatiorof Cayuga law wasupported by the Halenosaunee Great Law of Peaaehich
both sidesppear to acknowledge abasis of traditional Cayuga lawwhich states that:

Whenever a specially important matter or a great emergency is
presented before the Confederate Council and the nature of the
matter affects the entire body of the Five Nations, threatening their
utter ruin, then the Lords of the Confederacy must submih#teer

to the decision of their people and the decision of the people shall
affect the decision of the Confederate Council. This decision shall



be a confirmation of the voice of the people.

AR1557. Defendantsnade a determination thiis passageneantthat thepower of the
government of the Cayuga Nation derives from the consent of the governed, dhdrtéfatea
surveycampaign that asked Cayuga citizens to indicatemti@y consented to being governed
by wasconsistent with Cayuga lawd. Thisconclusion was certainly reasonabRaintiffs
maydisagree anfiave a different interpretation of Cayuga law, but that does not make
Defendants’ interpretation arbitrary or capricioespecially considering the deference owed to
the Executive brach in these mattersSee Timbisha Shoshone Tribe v. Sala£#8 F.3d 935,
938 (D.C. Cir. 2012) (e owe deference to the judgment of the Executive Braadh who
represents a tribe”). he Court cannot say that Plaintiffs are likely to succeed on thistagpe
their lawsuit.

Second, Plaintiffs have not established that they are likely to succeed onaineithelt
Defendants failed to explatheir reasoning foaccepting theesults of themail-in survey when
choosing which faction constituted tlegitimate government of the Cayuga Natfonthe
purpose of contracting with the federal governmdritis argumenis based on the principle that
“[a]n agency acts unreasonably for purposes oARA when, forexample, it departs from its
past precedermwithout reasonably explaining and justifying the departuhediana Boxcar
Corp. v. R.R. Ret. Bd712 F.3d 590, 591 (D.C. Cir. 2013plaintiffs claim thaDefendants’
decisionconstitutedan unexplainedeversal of past federal policy.

Again, heCourt disagrees. Although Defendants had, in the past, declined to recognize
new governments for the Cayuga Nation on the basis of similar surve i@y had done so
because¢hey wereableat those time# recognize a undisputed 2006 couaih as the Nation’s
government. In those past instand@sfendantsvarned that theidecisions weréemporary

andthat if the rival factionsvithin the Cayuga Nation were not able to resolve their disputes



internally, Defendantsnight eventuallyhave to make a nedetermination of the Nation’s
leadership. The dispute had not resolved itself over the intervening ye#ns. decision at
issue in this case, Defendants explaitied—unlike in the pasttheycould no longesimply
recognize the 2006 council as the government of the Cayuga Nation, because thahaduncil
not submitted a contract proposal. Instead, having been presented with proposals from two
competing disputed leadership factions, each purportingpt@sent th€ayugaNation,
Defendants wereofced to make a new determination altbetNatiors governmenfor
purposes of entering into contracts with the Nation and providing it with services andyfundin
Defendants explained that they chose to recognize the Halftown Gecapse a majority of
Cayuga Nation citizens had indicated their support for that faction through agttates
Defendants determined was consistent with Cayuga law and adequately exédiubéthis
was explained by Defendants in a manner that easily satisGe®PA’s reuirement that
changes to agency policy be explain&keAR1546-47, 1551, 1556, 1565-67.

Third, Plaintiffs have not established that they are likely to succeed orldigrthat
“there is no rational connection between the facts relative to thammsilvey and the
conclusion reached by agency decision-makers that it was a ‘viable way of invbki@gyuga
people in a determination of the form and membership of their government.” Pls.’tM8t. a
14 (quoting PIs.” Mot., Ex. D at 1Basically, Plaintiffs argue th&efendantsgnoredexpert
evidencehat Plaintiffs presentetthatallegedlyshowed that theail-in survey was not reliable
for a number of reasonmcludingevidence “regarding Mr. Halftown’s treatment of political
opponents” (in other words, evidence that Cayuga citizens would not feel free to votetagains
Halftown Group because they would fear retribufimm Mr. Halftown). Id. at 1317.

The record does not support Plaintiffs’ assertion that this evidence was ignustzad)

10



the record shows that this evidence was thoroughly considered, brgjacied AR11569-71.
As Defendant Black found, “the Regional Director devoted several pages in theDézis
explaining why he did not believe that the expertsicerns undermined the Initiative as a
whole.” AR1569.“The Decision was not arbitrary and capricious merely because Appellants
believe their experts were correct.” AR157The Court agrees. Defendadecidedthat the
survey was a reliable way of @emining the will of the Cayuga people despite the alleged
deficiencieshighlighted by Plaintiffs’ evidencePlaintiffs disagree, but thdisagreement is not
a sufficient basis for this Court to overturn an agency decision under the PdPthe extenh
Defendants’ discussion of this issue did not address every single allegechdgfitihe maitin
survey processhisis not enough to rend®efendantsdecisionas a wholarbitrary or
capricious. Again, Defendants’ reliance on the survey was narrow. Defendants ube tod
survey to force a particular gernment on the Cayuga Nation, but instesatelyconsideredt

in the context of determining which of two rival leadership factions should be reeddoizthe
purposes of entering into a contract with the federal governnbeiendants adequately
addressethe generalargumenthat the matin survey was not reliabler that purpose. They
were not required to rebut every single aspect of that argument individually.

Finally, the Court islao not convinced that Plaintiffs have a likelihood of succeeding on
their due procesdaims. Plaintiffsclaim that Defendants prejudged thetermination of the
Cayuga Nation’s leadership before Plaintiffs were ever given a chance e¢aioeon the isge.
Pls.” Mot. at 17-21.This claim, like Plaintiffs’ otherds belied by the record. Plaintiffs were
invited to be involved in thmail-in surveywereasked to provide alternative proposals for
resolving the Nation’s leadership dispudaad were give considerable opportunity to be heard

about the legality and reliability of the campaign during the administrpta@eedings below.

11



There is no reason to think that Defendants had predetermined how they would decide these
issues before giving Plaint#fthese opportunities to be heaydthat this entire administrative
process was a sham.

Plairtiffs put great emphasis oretter sent by Defendant Maytubby to Plaintdtshe
outset of administrative proceedinat indicated that the maih survey would'be a viable
way of involving the Cayuga people in a determination of the form and membership of their
tribal government.” PIs.” Mot. at 19This letter does not indicatas Plaintiffs have arguetthat
Defendants had predeterminecapprove the use dfie maitin survey. Instead, tiindicates
Defendant Maytubby’fairly unremarkable belief that a md survey that asked for the input of
the Cayuga Natida citizens on their choice for government would be one way of involving the
Cayuga peoplé the determination of their governménthere is no reason to interpret the
remarkas showinghat Defendanteadpredetermined the substantive questi@yardingthe
legality of thesurvey omwhether thesurveywould be fairly executed in practic8he parties
would go on to litigatehose issuefor months afterward. dthe extent Plaintiffs claim that
Defendand Maytubby or Black prejudged the dispute because they were biased against
Plaintiffs, this claim isot supported by the recorddministrative adjudicators are entitled to a
presumption of honesty and integritjthrow v. Larkin 421 U.S. 35, 47 (19753nd Plaintiffs

fall far short of making the type of showing that could overcome that presumption.

4 Plaintiffs’ claims of biasprejudgment and other unfair condbgtDefendarg Maytubby and
Black may suffer from an additional flaw. In large part, Plaintiffs appear tbawat
meaningfullyraised these arguments below, and may have therefore waived“thkims of

bias must beaised as soon as practicable after a party has reasonable cause to believe that
grounds for disqualification exist.SeePower v. Fed. Labor Relations Autth46 F.3d 995,

1002 (D.C. Cir. 1998) (internal quotation marks and modifications omitted). Without making
any final ruling on this point, the Court notes it as another reason why Plainuésba
established a likelihood of success in this lawsuit.

12



Nor have Plaintiffs demonstratedatithere was anything wrongful about Defendants
consultations and communications with the Halftown Grotip Defendant Blackoted,

Plaintiffs havenot pointed tanylegal requirement that the BIA only meet with a tribal
leadership faction if other factiomsepresent as wellSeeAR1564. Indeed it is difficult to see
how the BIA couldulfill its responsibility to assist Indian Nations with leadership disputes
without such communications. Moreovex, partecommunication are not prohibited fibve
purposes of appealdike the administrative appeal in this casgovernedoy 25 C.F.R. Part 2.
SeeUnited States v. Navajo Natiph37 U.S. 488, 513 (2008)ecause amal was taken under

25 C.F.R. 2.20, “the regulatory proscription@npartecontacts applicable in Board proceedings
thus did not gover).

Plaintiffs also argue that their administrative appeal rights e@rg@romised, but this
argumentdoes notvithstandscrutiny. Plaintiffs complain about the delegation of authority to
Defendant Maytubby to take final agency action, but igtimaiethe delegation was subsequently
withdrawn. Plaintiffs complain about Defendant Black’s assumptiguristliction over their
appealafter the delegation to Defendant Maytubby was withdrawn, but do not appear to dispute
that his doing so was expresgigrmittedby regulation.See25 C.F.R. § 2.20(c) (giving the
Assistant Secretary Indian Affairs the authority to d&le to issue a decision in an appeal to the
IBIA).

Finally, Plaintiffs claim that Defendant Black unfairly adjudicated thppealf the
BIA'’s decision, eé@spite having beenvolved inthat decision in the first instanc&he support
for this argumert is threadbare. It appears to be premisetherfact that Defendant Black was
one of the individuals to whom the partlesdsubmitted their briefs related tioe underlying

decision. PIs.” Mot. at 23. Thfact alone does not demonstrate that Defendant “actively

13



participated” in the decision, as Plaintiffs claitd. This absence of arsubstantiatecord
support for Plaintiffs’ argument that Defendant Black was involved in the undedsgitigionis
consistent wittDefendant Blacls declarationin which he avers that “at no point was | actively
involved in the decision making process preceding the BIA Eastern RegioealdDs
December 15, 2016 decision . . . to recognize Clint Halftown and his associatesrapé¢he p
leadership of the Nation.” Decl. of Michael S. Black, ECF No. 32-1, 1 4. Mr. Blackifurthe
states that he “neither discussed the details of the Decision with the EagjiemaR@fficenor
reviewedany drafts of the decision,” nor did he “participateéha consideratiordrafting
editing, or any othereviewor discussion of the Decisionld. After taking over the appeal of
the decision, Defendant Black “did not consult with the Eastern Region concerning the
Decision.” Id. at 6. Plaintiffs’assertions to the contrary are pure speculation.

In sum, the Court has reviewed the parties’ preliminary injunction briefinghanetord
for the purposes of this motion, and finds Plaintiffs’ legal claims unpersuasiven, Agaiis
only a preliminaryassessment of Plaintiffs’ claims. At this stage, Plaintiffs have not carried their
significant burden of demonstrating that they are likely to succeed in trgaitaamd are
therefore entitled to the extraordinary relief of a preliminary injunction.

B. Irreparablelnjury
Plaintiffs’ weak showing of irreparable injury is another factor that coungalast

issuing a preliminary injunction. To show that a preliminary injunction is wadaRtaintiffs

®In a footnote in their Reply brief, Plaintiffs note that they “have discoveré¢aimerras and
omissions” in the administrative record that are not subject togleding Motion to
Supplement, and request the opportunity to bring those deficiencies to the attentioGairthe
if they are unable to resolve them with Defendants in a coldilbe fashion. Pls.” Reply at 2
n.3. The parties shall cooperate with each other to resolvarrowtheir issues without Court
intervention if at all possible. If not, Plaintiffs shall bring these issues to the’€attention in
an expeditious manner, so that the resolution of their claimseamehits is not further delayed.

14



mustdemonstratéhat there is a likelihood they walufferirreparable harnm the absence of
injunctive relief SeeChaplaincy of Full Gospel Churches v. Englad84 F.3d 290, 297 (D.C.
Cir. 2006) (“A movant’s failure to show any irreparable harm is therefanengis for refusing to
issue a preliminarynjunction, even if the other three factors entering the calculus merit such
relief.”). The D.C. Circuit “has set a high standard for irreparable injuid.”™First, the injury
‘must be both certain and great; it miistactual and not theoretical.ltl. (citation omitted).
“Second, the injury must be beyond remediatiolal”

Plaintiffs assert that in the alve® of a preliminary injunctiothey will suffervarious
types of irreparable injuries. These includergary to their ability to carry outheir Cayuga
Nation governmeiat functions,aninjury to the governmert-government relationship between
the Cayu@ Nation and the United Statitsough interference with the Nation’s mode of
governancenjuriesfrom the Halftown Group takingdvantagef theadministrativedecisions
challenged in this case various other forums, araper seirreparable injury caused by the
violation of Plaintiffs’ constitutional right to due process.

There are severalverarching problems that substantiallgaken Plaintiffs’ irreparable
injury showing. First,what the Court views as the main inj@gserted in this casehe alleged
deprivation of a fair administrative procesean be remedied if Plaintiffs are successful. The
Court has the authority to vaie the challengediecisionsandorder Defendants to reconsider
them in a manner consistent with the APA &haintiffs due process rightsThis injury is
therefore not irreparable.

Second many of the injuries Plaintiffs claim witlefall themarespeulativeand
dependent on the actions of third partiesxanother courts.Plaintiffs claim that they will be

injured by relief that may or may not be granted by a New York state, degrsiors that a

15



federal district court ilNew Mexicomay makeandby certain activities of the Environmental
Protection Agency. Because these injuries depend on actions that may or mataken iy

other courts or non-parties over which this Court does not have control, they are not certain.
Similarly, the injunctiverelief Plaintiffs seek would not necessarily previeim from occurring.
Thisdisconnect and uncertaintpunsel against granting preliminary injunctive religee
Wisconsin Gas Co. v. F.E.R,@58 F.2d 669, 674 (D.C. Cir. 1985) (“the movant must show that
the alleged harm will directly result from the action which the movant seekgdin.”).

Third, Plaintiffs have been slow to seek a preliminary injunction, which belies their
current claim to need emergency reliélthough the Court agrees with Plaintiffs that this factor
is notdispositiveof the irreparable injury questiomjs relevant because “[ajunexcused delay
in seeking extraordinary injunctive relief may be grouimdsienial because such delay implies a
lack d urgency and irreparable harmiNewdow v. BusIB855 F. Supp. 2d 265, 292 (D.D.C.
2005). Plaintiffs argue that they should not be punished for availing themselves of
administrative processes, but the ddtegtthe Court is concerned with is that whiattorred
after the agency took final actiorThe final agency action at issue in this cass taken on July
13, 2017. AR1572Plaintiffs did not file this lawsuit unt9 days later, on September 20, 2017.
SeeCompl. It was another 142 days, on February 9, 2088 Plaintiffs filed the pending
Motion for Preliminary Injunction.SeePIs.” Mot. In other words, Plaintiffs did not seek
preliminary injunctive relief from this Court farearly seven monthefter thefinal agency action
in thiscase. This delayweakens Plaintiffs’ irreparable injury showing.

Finally, several aspects of Plaiffis’ alleged irreparable injuriedepend completely on
the Court accepting Plaintiffs’ view of the disputed claims in this.cHsevever, agxplained

above, the Court has made a preliminary assessment that Plaintiffs arly tolgteceed on

16



those claims. For example, Plaintiffs claim that their ability to exersiseeteigngovernmental
authority” is burdened in the absence of preliminary injuncteleef. Pls.” Mot. at 27. But to
find that this is an injury Plaintiffs would actually sufféme Court would have to accept
Plaintiffs’ disputed interpretation of the decisions at issue in this-easgthat they imposed a
form of governance bplebiscite on the Cayuga NatioAs discussed above, the Court is not
convinced at this poirthatPlaintiffs’ interpre@ation is correct.Defendants do not appear to have
imposed anything on the Cayuga Nation, nor do they appear tptrewented Plainfiis from
exercisinganygovernmental authority. Instead, Defendants issued a narrow decision that
recognized one of two rival factions within the Cayuga Nation for the purposes ofrahoosi
between two competing proposals to contract with the federal government on thed\ati
behalf

Similarly, Plaintiffs claim thathey are sufferin@ per seirreparablanjury because their
due process rights were violated. Putting aside the fact theasledlaintiffs citefor this
proposition do not deal with alleged deprivations of procedural due process, the Couhiginds
argumenunpersuasiveecause it has determined that Plaintiffs have not demonstrated a
likelihood of success on their due process claiemally, Plaintiffs claim damage to their treaty
relationship with the United States because the BIA has “impos|[ed] a plelpsmtess on the
Cayuga Natiori. PIs.” Mot. at 30. Howeveass the Court has alreadyplained above, the
record does not appear to suppbis claim Instead of “imposing” anything on the Cayuga
Nation, the BIA appears to haugerelyprovided technical assistance to a group within the
Nation that wanted to pursue a mail-in survayddetermine which of two competing factions
represented the Cayuga Nation’s rightful government for purposes of govettorgenternment

relations with the United Statedlothing about this decision requires the Cayuga Nation to

17



govern itself in any particular manner or deprivesRlantiff Clan Mothers of their authority.

Taken together, the issues discussed apoxeentPlaintiffs from satisfyinghe “high
standard for irreparable injury” that has been set by the D.C. CiChaplaincy of Full Gospel
Churches454 F.3d at 297. This failure is an additional reason, in conjunction with Plaintiffs’
failure to persuade the Court about the meritheir claims, to deny Plaintiffd¥lotion for
Preliminary Injunction.

C. Balanceof Equitiesand Public Interest

Finally, neither the balance tfe equities nor the public interest favor granting
preliminary injunctive relief in this caséA party seeking a preliminary injunction must
demonstrate both ‘that the balance of equities tips in [its] favor, and that anionusadh the
public inteest.”” FBME Bank Ltd. v. Lewl25 F. Supp. 3d 109, 127 (D.D.C. 2015) (quoting
Winter, 555 U.S. at 20) (alteration in original). “These factors merge when the Government is
the opposing party.’ld. (quotingNken v. Holder556 U.S. 418, 435 (2009)).

Plaintiffs claim that thequiies are in their favor becaudeeymerely seek to maintain
the“status qud PIs.” Mot. at 36-37.Thisis plainly incorrec€ Plaintiffs seek talterthe status
qguo. Plaintiffs seek an order that wouptevent the enforcement or reliancetba currently
operative decision ddefendants to recognize the Defendbntérvenor as the government of the
Cayuga Nation. During the periédaintiffs delayed filing for a preliminary injuncticatfter
Defendant Black issuedshdecisionthe DOI has been carrying on governmgsngovernment

relations with the Cayuga Nation through the Halftown Group. Fed. Defs.” Opp’nléat.

®The parties dispute whether a more demanding standard applies to motions fonanglimi
injunctions that seek to alter teatus qupas opposed to motions tisgtek tomerelymaintain
thestatus quo The Court need not decide this point, because Plaintiffs are not entitled to a
preliminary injunction undegventhe traditional preliminary injunctiostandard.
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relationship is thetatus quo The relief Plaintiffs seetwould effectively sever thaelatiorship,
and return the parties tostate where there norecognized governmenf the Cayuga Nation
which the United States can relate to in carrying ouegponsibilities to the Cayuga Nation.

The Court understands that, absent this relief, Plaintiffscontinue to suffer what they
view as a hardship by not being the recognized government of the Cayugafblatien
purposes of interacting with the federal governmeiit if their motionwere to begranted, that
same harm would simply befall Defendant-Intervenor instead. Apart from thisftyyaem to
the rivalleadership factions, the Court is persuaded that severing the relatibeshgen the
federal government and the Halftown Group wouldeh@ngible negativeffects on the Cayuga
Nationitself and its people. The requested injunction would jeopardize the Nation’s receipt of
federalfunding, as well as interrupt other Nation business pending before thesl®lasa
modificationof a fundhng agreement for the Cayuga Natiarpending liquor license, and a land
to trust application The Nation’s ability to move land into trust is apparentlgarticular
importanceasit is essential fothe Nation’s sovereigntySeeDecl. of Clint Halftavn, ECF No.
31-1,11 1618. Theequities do not favor, and the public interest would not be furthered by,
suspending these pursuits and returning the Cayuga Nation to a state of una@arthinty
paralyzed government pending the final outcome of this case.

V. CONCLUSION

For the foregoing reasons, the Court will DENY Plaintiffs’ Motion for Prelimjna

Injunction. An appropriateOrder accompanies this Memorandum Opinion.
/sl

COLLEEN KOLLAR-KOTELLY
UNITED STATES DISTRICT JUDGE
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