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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KAY KHINE and
CATHOLIC CHARITIES,

Plaintiffs, : Civil Action No.: 17-1924RC)
V. : Re Document N&.: 11,17

UNITED STATES DEPARTMENT OF
HOMELAND SECURITY,

Defendant.

MEMORANDUM OPINION

GRANTING DEFENDANT’SMOTION TO DISMISS

I. INTRODUCTION

Pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, Catholic Charities
requested various materials franited States Citizenship and Immigration Services (“USCIS”)
on behalf of Kay T. Khin¢'Khine”) (together with Catholic Charities, “Plaintiffs”Jn
responselJSCISdisclosed certain documents, withheld othansl sent Plaintiffs a letter
explaining itsdecision Unsatisfied with that lettegnd without administtarely appealing it,
Plaintiffs filed this action to compethe United State®epartment of Homeland Security
(“DHS"), in which USCIS is houseth explain thedecisionin a more fulsome and detailed
manney such thaPlaintiffs canfile a “meaningful” adnnistrative appeat. Before this Court are

DHS's motion to dismiss and Plaintiffs’ motion to file a-seply toDHS’s motion Having

! Because Plaintiffs have brought this action against DHS, the Court wilfteeneder
to Plaintiffs’ request as being made to DHS, rather than USCIS.
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reviewed the partiesubmissions, this Court grants both motions and dismisses the complaint
for Plaintiffs’ failure toexhaust administrative remedies.
. FACTUAL AND PROCEDURAL BACKGROUND

Khine is a native of Burma who sought asylum in the United States. Compl. 12, ECF
No. 1. During heasylum process, a United States asylum officer generatetissessmeruf
the case(the “Assessment”)ld. This three-page document is allegedly in DHS’s possession.
Compl. 11 13, 18.

In February 2017Catholic Charitiesubmitteda FOIA requesbn behalf of Khine
seeking the Assessmettte asylum officer’s notes regarding Khiaed other materialelated
to Khine’s asylum applicationSeeCompl. T 15; FOIA Request, Compl. Ex. 1, ECF No. 1rl.
July 2017, DHS produced 860 pages of materialealetter(the “initial response”]1)
explainingDHS's response to Plaintiffs’ requesticluding the statutory provisions under which
DHS withheld certain documents in part or in fél(2) stating thaDHS had submied certain
responsive documéntoU.S. Immigration and Customs Enforcement (“ICE”) fiorther
consideration; and (3) not Plaintiffs’ right to appedDHS's initial decision Compl. 11 17, 19
Letter from Jill A. Eggleston, Dictor, FOIA Operationd)SCIS to David L. Cleveland,
Counsel foKay T. Khine(July 12, 2017), Compl. Ex. 2, ECF No21*DHS Letter”). The
asylum officer's Assessmentaswithheld in fullas exempt from FOIAand thanitial response
explained thawithheld documents “contain no reasonably segregable portion(s) ofxempt

information.” DHS Letterat 2 see alsacCompl. 1 40, 45.

2 These include Privacy Aet5 U.S.C. 88 552a(d)(5), (j)(2) and (k)(2pnd FOIA—5
U.S.C. 88 55()(5), (b)(7)(C), and (b)(7)(E}-provisions.



As noted in the initial response, an appeal would allow Plaintiffs to “preservg [thei
rights under FOIA and give the agency a chance to review and reconsider@tpea$t and the
agency’s decision.” DHS Lettat 2 Under DHS regulations,

A requester may appeal adverse determinations denying his or her recaegt o

part of the request to the appropriate Appeals Offidarequester may also appeal

if he or she questions the adequacy of the component's search for responsive

records, or believes the component either misinterpreted the request or did not

address all aspects of the request (i.e., it issued an incomplete response), or if the
requester believes there is a procedural deficiency (e.g., fees were improperl
calculated) . . . The appeal should clearly identify the component determination

(including the assigned request number if the requester knows it) that is being

appealed and should contain the reasons the requester believes the determination
was erroneous.

6 C.F.R. 8 5.8(a)(1). The regulations further state“fljaa requester wishes to seek court
review of a component's adverse determination on a matter appealable undeppaagl) of
this section, the requester must generally first appeal it Id. § 5.8(e). Wile the initial
decision regarding Plaintiffs’ FOIA request was made by USCIS’s NatRewords Centegee
DHS Letter, DHS’s Office of the General Counsel would adjudicate the &drative appeal
Id. § 5.8(b).

Despite the availability of an administrative appeal, Plairfiifgl the instant action
without further recourse to the agency. Corfifjl22-23. Theycontendthatan appeal “is futile
and illusory” and “is almost certainly likely to result in nothing of valulel. I 3. Their
complaint contains three main components.

First, Plaintiffsassert that the initial response violates 5 U.S.C. § 552(a)(6)(A)(i) in

several ways,including by failing to identify whether DHBas the Assessmeid, § 17;relying

3 This provision states thahce an agency receives a proper FOIA request, the agency
shall:



ona “boilerplate” list & FOIA exemptions justifying DHS swithholdings, without explaining
how the exemptions apply to particular documents, including the Assessmg&fit27, 52;
failing to explain why norexempt material cannot be segregated from exempt material,
particularly within he Assessmeni. 1 40; failing to identify which specific documents were
withheld in full,id. § 45; failing to identify which docuemts were sent to IGH. 11 48-49;
failing to explain that disclosing the Assessment would harm DH$,554 and providing
insufficient information to allow a meaningful administrative appealf 58. Second, Plaintiffs
assert that DHS maintains a “policy or practice” of issuing boilerplate, demgenerated
initial response letters that violate FOIA in tays listed aboveld. { 74-76. Third, Plaintiffs
assert these claims on behalf of a class of plaintiffs consisting ‘pé@bns who, since
September 2011, have made, or will make during the pendency of this lawsuit, a FOBk reque
for the Assessmeiatf their asylum officer, but were provided an initial response similar to
plaintiff Khine.” Id. § 81. Plaintiffs ask this Court to order DHS to “rerite” the cover lette to
declare thathe cover letter violates FOIAQ enjoin DHS from issuingmilar letters in the
future;to order DHS to “correctly instruct and train its FOIA processors”; andanca

reasonable attorney's fees and cddtsat 14.

determine within 20 days . . . after the receipt of any such request whether to
comply with such request and shall immediately notify the person making such
request of . . . such determination and the reasons therefor . . . [and of] the right of
such person to appeal to the head of the agencyny].gdverse determination.

Id. § 552(a)(6)(A)(i)

4 Plaintiffs claim that this failure violates 5 U.S.C5%2(a)(8)(A)(i)(I). Compl. ] 56.
However, that provision merely establishes the standard for when an agenwjtiniayd
information, stating that withholding is appropriate onlytifé' agency reasonably foresees that
disclosure would harm an interest protected by an exemption described in sub5&{imh'|
5 U.S.C. 8§ 552(a)(8)(A)(i)(). The provision does not require the agency to digdiaseation
to a FOIA requester outside of the distlees requiredly § 552(a)(6)(A)(i).



lll.  ANALYSIS

Now before the Court are DHS’s ripe motion to dismiss and Plaintiffs’ ripe motiile to
an additional brief, known as a s@ply.® The Court first addresswhether Plaintiffs have
standing to assert the diverse array of claims in their complaint. The Cousaddestes
whether Plaintiffs have satisfied the jurisprudential requiremetsssary to raise those claims
in federal court. As explained below, while the Court concludes that Plaintiffs laandengf to
bring the action, it grants DHS’s motion to dismiss because Plaintiffs failed aosbheir
administrative remedies. Additionally, the Court grants Plaintiffs’ motion to festiareply.®

A. Standing

The Court first evaluates whethelaintiffs have standing to bring their polioy-practice
claim. While DHS moves to dismiss Plaintiffsomplainton both jurisdictional grounds under
Federal Rule 12(b)(1) and substantive grounds under Federal Rule 1Zib)§&)sts both of
those arguments on Plaintiffi@lilure to exhaust their administrative remedasjiscussed
below. SeeDefs. Mem. P. & A. Supp. De§. Mot. Dismiss (Def. Mem?) at 3 (stating that

because “Plaintiffs failed to exhaust their administrative remgdiesy “have failed to state a

5 Although DHS has attached a declaration to its motion to dismiss that was not attached
to the complaint or incorporated by reference, the Court need not convert DHS’s motion to one
for summary judgment because tbeurt relies only on the complaint, the complaint’s
attachments, and the parties’ briefing to determine the sufficiency of PHiatiéfgations.See
Jacobserv. Oliver, 201 F. Supp. 2d 93, 98 (D.D.C. 20@&xplaining that a court may evaluate a
motion as a motion to dismiss, not a motion for summary judgment, when the court need not rely
on materials attached to that motion outside the pleadings).

® This Court hagdiscretion to grant leave to file a staply. SeeAkers v. Beal Bank/60
F. Supp. 2d 1, 2 (D.D.C. 2011A surreply may be appropriatenter alia, when the “proposed
surreply would be helpful to the resolution of the pending motion” and the other party would not
be “unduly prejudiced.”Glass v. Lahood786 F. Supp. 2d 189, 231 (D.D.C. 20Hijd, No.
11-5144, 2011 WL 6759550 (D.C. Cir. Dec. 8, 2011). While Plaintiffsteply in large part
repeats the arguments raised in its opposition, the sur-reply is helpful fosuhg&understand
certain ofPlaintiffs’ arguments imgreater detail. MoreoveDHS consented to the sur-reply,
indicating thait would not be prejudiced by the Court’s consideration.



claim upon which relief may be granted” and “this Court lacks subjetter jurisdiction”) ECF
No. 11. However, regardless of whether DHS challenged Plaintiffs’ standing,gliis w
established “thgurisdictional issues may be raised by the ceud sponté Am. Library Ass’n
v. FCC 401 F.3d 489, 492 (D.C. Cir. 2005) (citihge's Summit, Mo. v. Surface Transp.
Bd.,231 F.3d 39, 41 (D.CCir. 2000)). The Court thereforsust determinevhetherPlaintiffs
have standing to bringpolicy-or-practice claim against DHS.

“The irreducible constitutional minimum of standing contains three elementsju)
in-fact, (2) causation, and (3) redressabilitydt'l Ass'n of Home Builders v. EP&67 F.3d 6,
11 (D.C. Cir. 2011) (internal quotation marks amtdtion omitted). To establish “injury in fact,”
a plaintiff must showhat it has suffered “a harm .that is ‘concrete’ and ‘actual or imminent,
not conjectural or hypothetical.’Steel Co. v. Citizens for a Better Eng23 U.S. 83, 103
(1998) (quotingWhitmore v. Arkansagl95 U.S. 149, 155 (1990)However, “[w]hen a plaintiff
seeks injunctiver declaratory relief specifically for the purpose of challenging agedl policy
or practice of a government agency, it must [ ] demonstrate that it is ‘realystivalatened by a
repetition of [its] expeance,” Nat'l| Sec. Counselors v. CI898 F. Supp. 2d 233, 260 (D.D.C.
2012) (quotingHaase v. Session835 F.2d 902, 910-11 (D.C. Cir. 198%yhich requires
“plaintiffs [to] not only demonstrate [the] existence [of a policy] but alsottiey are likely to
be subjected to the policy againdaase 835 F.2d at 911see alsdlipograph v. DOJ146 F.
Supp. 3d 169, 175 (D.D.C. 2018)f a plaintiff demonstrates that it will be subjected in the near
future to the particular agency policy or practice that it challenges under FOhWththenjury
requirement of Article Il standing is satisfied.”YAt the pleading stage, general factual
allegations of injury resulting from the defendant's conduct may sufflagén v. Defenders of

Wildlife, 504 U.S. 555, 561 (1992). Considerthgse principlesa this stagehe Court



concludeghatPlaintiffs’ allegations regarding Catholic Charities estabdisimding to bring
their policy-or{practice claim.

First, Plaintiffs havesatisfied theiburden to “demonstrate [the] existence” of the alleged
policy-or-practice. Haase 835 F.2d at 911:[I]t is well established that ‘[a] plaintiff is only
required to put forth a plausible, more than nebulous assertion of the existence of ag ongoin
pattern or practice [in order] to establish standinigluckrock, LIC v. CIA 300 F. Supp. 3d 108,
130 (D.D.C. 2018) (quotiniat'l Sec. Counselor898 F. Supp. 2dt 260). Rausible allegations
of an unwritterFOIA-relatedpolicy-or{practiceare sufficientfor the D.C. Circuit has rejected
any notion that a regulatiar other formal agency policy statemen&iprerequisitéo a policy-
or-prectice claim. SeeJudicial Watch, Inc. v. DHS895 F.3d 770, 777-78 (D.C. Cir. 2018) (“In
this circuit it is settled law that informal agency conduct . . . may serve as thébaslicy
or practice claini); Payne Enters., Inc. v. United Stat887 F.2d 486, 491 (D.C. Cir.

1988) (holding tha& FOIA requester was entitled to declaratory relief even though the
challenged practice was “informal, rather than articulatedgnlations or an official statement
of policy”).

LIS

Plaintiffs allege that DHS has a policy of sending “compgtarerated,” “template”
letters in response to FOIA requests from asylum applicants seekingdisotd their
assessmentCompl. 11 75—-76They further allege thddHS has sent over 100 such letters
during thepast six yearsld. I 76. Plaintiffs arguehat these template letters violate FOIA in a
variety of ways.ld. The D.C. Circuit recently held thsimilar allegations of a “patterrof
informal agency conduct violating FOIA with respect to several iderd@malmentequests

were sufficient to raise a poliayr-practice claim at the pleading stagridicial Watch 895 F.3d

at 780. Accordingly, the complaistfficiently details “specifianstances of conduct by [DHS]



that [Plaintiff§ claim[] are manifestations of the allegigmblicy-or-practice]at issu€’, Nat'l Sec.
Counselors898 F. Supp. 2d at 260-61, andlleges that this poliegr-practice waspplied to
Plaintiffs’ FOIA requesfor Khine’sasylum materials and Assessme$iee generallCompl.
Second Plaintiffs sufficiently allege that Catholic Charitiss'likely to be subjeted to
the [alleged] policyagain.” Haase 835 F.2d at 911. “[Wlre a FOIA requester challenges an
alleged ongoing policy or practice and can demonstrate that it has pemedjugsis] that are
likely to implicate that policy or practice, future injury is satisfietllat'| Sec. Counselor898
F. Supp. 2d at 26giting Citizens for Resp& Ethics in Wash. (“CREW”) v. SE@58 F. Supp.
2d 51, 60 (D.D.C. 2012 REW v. Exe®ffice of the Presidenb87 F. Supp. 2d 48, 60-61
(D.D.C. 2008))see alsdrlipograph 146 F. Supp. 3d at 1{fecognizing that a plaintiff ma
demonstrate a likelihood of future injury by “demonstrat[ing] that [it has] pgrfeDIA requests
that are likely to implicate the [alleged] policy or practi¢aeternal quotation marks omitted)
(quotingNatl Sec. Counselors v. CIA31 F. Supp. 2d 77, 93 (D.D.C. 201L3}Here, Catholic
Charities asserts that it “hasany suclfFOIA] requests [for assessmem®w pendingand it
will make such requests in the future.” Compl. JPRaintiffs suggesthat thesgpending and
futurerequests are “likelyatimplicate the alleged policies and lead to future injuNat'l Sec.
Counselors898 F. Supp. 2d at 2§titations omitted)because&atholic Charitie’s“primary
institutional activities” include representing asylum applicants and “monitor[imd)] a
examn[ing] the work of asylum officers,” and it “relies heavily and frequently A~to
conduct work that is essential to the performance of” these institutionaliastiv@ompl. § 64—
72. See Judicial Watct895 F.3d at 782 (holding that Judicial Watch could raise a poticy-
practice claim where the “alleged practice . . . if allowed to continue, would hatitial

Watch'’s mission”).



Accordingly,construing the complaint in the light most favorable to Plaini@ttholic
Charities’pendingFOIA requests seeking assessments are “of the same character*rasthe
than 100" FOIArequests for assessments that Catholic Charities asserigrbeygedDHS’s
boilerplate, computegenerated, deficient initial resposseCompl. { 76see alsiMuckrock
300 F. Supp. 3dt 134 (concluding that the plaintiff had sufficiently established that it “w[ould]
be subjected in the near future to thepolicy or practice that it challenge[d]” because it “[wa]s
a serial FOIA requester| ] [that] . consistentlyfile[d] request[s] for emails which [we]re
denied,” and it “ha[d] pending requests for emails that ha[d] not been denied yet but would be
denied based on [the challenged] policy” (citations atefmal quotation marks omittegNat’l
Sec. Counselor898 F. Supp. 2d at 262 (concluding that a plaintiff had standing to bring a FOIA
policy-or-practice claim because “it had already submitted fifteen FOIA requests to the
[defendant]” that “appear[ed] to be of the same character as the specific requestsilea] f
the basis of the plaintiff's [ Jclaims”Plaintiffs therefore possess Article Il standing to pursue
this lawsuit’

B. Exhausion of Administrative Remedies

While Plaintiffs have standing to bring their request-specific and poligyramtice

claims, they have failed to satisfy the key jurisprudential requirement for hgigDIA claims

arising from a request for documeritsey have failed to exhaust their administrative remedies.

" Not only doPlaintiffs have standing to bring a polioy-practice claim, theglsohave
standing tachallenge DI’s response to Plaintiffs’ specific FOlfequest In the context of
standing undeFOIA, “[t]he filing of a requestand its denial,’” constitutes an injuryWetzel v.
U.S. Dept. of Veterans Affajra49 F. Supp. 2d 198, 202 (D.D.C. 2013) (quoiaiponnellv.
United States4 F.3d 1227, 1238 (3d Cir. 1993))The requester is injurenh-fact for standing
purposes because he did not get what the statute entitled him to re@@#dfsky ex rel. Ari.
Z.v. Sec'y of Statd44 F.3d 614, 617-18 (D.C. Cir. 2006itgtions omittedl Accordingly,
“[a]lnyone whoseFOIA] request for specific information has been deniedskesding to bring
an action[.]” Id.



In a FOIA case, “[e]xhaustion of administrative remedies is generallyregldoefore filing suit
in federal court so that the agency has an opportunity to exercise its disaradi expertise on
the matter and to make a factual record to support its de€is@giesby v. U.S. Dep't of Army
920 F.2d 57, 61 (D.CCir. 1990)(citation omitted) “The exhaustion requirement also allows the
top managers of an agency to correct mistakes made at lower levels and dheratas
unnecessary judicial reviewId. (citing McKart v. United States395 U.S. 185, 194 (1969pee
also Dettmann v. DQB02 F.2d 1472, 1476 (D.Cir. 1986) (“It goes without saying that
exhaustion of remedies is required in FOIA cased.f)e administrative appeal mechanism
undergirdd=OIA’s “innovationforcing” function, which requirean“agengy] to consider
‘adjustments to . . . practices, policies, personnel, and funding as may be necessarg\e its
implementation ofthe statuté. Judicial Watch 895 F.3d at 789-9(Pillard, J., concurring)
(quoting 5 U.S.C. 8§ 552(j)(2)(C)).

Accordingly, in typical FOIA casegailure to exhaustdministrative remediegperates
as a “jurisprudential doctrine” to bar premature judicial review when thgopeas of exhaustion
and the particular administrative scheme support such aHidalgo v.F.B.l., 344 F.3d 1256,
1258-59D.C. Cir. 2003). The D.C. Circuit has stated that exhaustion serves three primary
purposes: “giving agencies the opportunity to correct their own errors, affqralitigs and
courts the benefits of agencies' expertised[aompiling a record adequate for judicial
review.]” Avocados Plus Inc. v. Venem&70 F.3d 1243, 1247 (D.Cir. 2004)(internal
guotation marks and citationosnitted);accordWilburv. CIA 355 F.3d 675, 677 (D.C. Cir.
2004) (holding that the “purposes and policies underlying the exhaustion requirere€id’ a
prevent premature interference with agency processes, to give the pattiee aaurts [the]

benefit of the agency's experience and expertise and to compile an adequat®reeoiew”

10



(citations omitted) “Administrative exhaustion is designed ‘to give the agency a fair and full
opportunity to adjudicate [a party's] claims,” which ‘means using all stepsithagency holds
out, and doing sproperly(so that the agency addresses the issues on the niefita}l’ Sec.
Counselors931 F. Supp. 2dt 99—-100(emphasis in originaljquotingWoodford v. Nga548
U.S. 81, 90 (2006(citations omitted)).

Applying this guidance in the context of FOIA casesclear principle emergeBailure
to exhaust administrative remedies\éd a mere technicality, and a court must decline to decide
the merits of an unexhausted FOIA claim when the plaintiff fails to comphymocedures for
administrative review, denyintpe agency an opportiiyito review its initial determination,
apply its expertise, correct any errors, and create an ample record in the.priledt Sec.
Counselors931 F. Supp. 2dt99-100. “In short, exhaustion of administrative remedies in a
FOIA case is treated as element of a FOIA claim, which, as with all elements of any claim,
must be proved by the plaintiff in order to prevaiBonner v. Social Sec. Admib.74 F. Supp.
2d 136, 139 (D.D.C. 2008)Cases in this jurisdiction make clear that this principle applies
equally to claims challenging agency decisions regarding individual F&ajdests and to
policy-or-practice claims arising from those requésts.

For instance, iettman, the D.C. Circuit dismissed a FOIA requester’s pobey-

practice claim because the requester failed to exhaust her administrative rentadiespect to

8 Plaintiffs argue that their poliegr-practice claim and their class action claim should be
“deemed d® be true” because DHS’s motion to dismiss does not address them. PIs.” Opp’n Def.
Mem. (“Pls. Opp’n”) at 18-20, ECF No. 12. While DHS’s motion does not explicitly mention
Plaintiffs’ policy-or-practice claim, it argues generally that the action should be dismissed in full
because “Plaintiffs failed to exhaust thedministrative remedies.” Ddflem. at 9. This
argument applies equally to Plaintiffs’ challenge to DHS’s initial respam$&kintiffs’ policy
or-practice claim. Moreover, because Plifisitclass action claim arises from their poloy
practice claim, Compl. 11 81, 83, dismissal of the paticpractice claim necessitates dismissal
of the class action claim.

11



that claim. Id., 802 F.2dat 1477. Although the requester had administratively appealed the
deferdant agency’s initial response to her FOIA request, she “interposed no gdnecibn to
the[defendant’s] processing of her request pursuanti@thallengegolicy, and therefore
denied the agency an opportunity to address the policy before sditagladd. at 1476.
Similarly, in Shapiro v. DOJ (“Shapiro 1) another court in this District applied the exhaustion
requirement to the plaintiff’'s poliegr-practice claim and held that the plaintiff satisfied the
requirement because the defendannageddressed the challenged policy irdesimg an
administrative appeal decisioid., 153 F. Supp. 3d 253, 283 (D.D.C. 201$e alsdNat'l Sec.
Counselorsy. DOJ 848 F.3d 467, 470 (D.C. Cir. 2017) (applying the exhaustion requirement in
evaluating ahallenge to the defendant agency’s interim FOIA relgadicy). Moreover,
Catholic Charities has availed itself of administrative remedies with respecetqotity-or-
practice claims related to asylum assessmedee Gatore v. DH®No. 15-0459, 2018 WL
4053374, at *2, *4 (D.D.C. Aug. 24, 2018) (noting the defendant’s assertion that when
challengind‘a [blanket] policy and practice of never providing any part of an [a]ssessoant t
FOIA requester,'Catholic Charities received “two levels of revieat the administrative level).
Plaintiffs cite no case suggesting as a general matter that FOIA-pofmactice claims should
be exempt from the exhaustion requirement.

There is no dispute th&laintiffs filed this lawsuit befor@xhaustingheir administrative
remedies by appealing DHS'’s initial respanSeeCompl. § 3Def. Mem. at9; Pls. Opp’rat 4.
Instead Plaintiffs proffer several arguments for why the weditablished exhaustion requirement

should not apply to #ir action. Thesarguments are unavailirfg.

% Both parties acknowledge the similarities between this actiotha®hyala v.DHS
line of cases. Those cases also involved Catholic Charities and an individual pidiatfifed

12



First, Plaintiffs argue that DHS’s initial response was so deficient that it failed t@trigg
the exhaustion requiremesstablished b$ U.S.C. § 552(a)(6)(A)(i)SeePls. Opp’n at 4 More
specifically theycontendthat DHS’s “initial response does not contain what may be the real
reason why the DHS believes the Assessment is exernaptat 11, 21-22 Relatedly, they
contencthat DHS’s initial response improperly listeda boilerplate fashiothe FOIA
exemptios upon which DHS relied in withholding information, rather than identifying the
specific exemptiothatapplied to each withholdingd. at21-22. They also contetidat they
“cannot make a meaningful administrative appeal, because the initial resp@#$8 © lacking
in many[other]respects.”ld. at 12. Despite Plaintiffs’ best efforts, the Court concludes that

DHS’s initial response contained enough detail to trigger the exhaustion reepiifém

a FOIA request seeking an asylum assessment, then challenged DHS'’s ipitiasegs this
Court without filing an administrative apped@ayala v. DHS (Bayala I'), 72 F. Supp. 3d 260,
262—-63 (D.D.C. 2014)This Court initially dismissed the action for failure to exhaldstat
266. In reversing and remanding the case, the D.C. Circuit held that becausais2id $iew
arguments befordnis Court regarding its withholdings, “the question of administrative
exhaustion [was] moot.Bayala v. DHS (“Bayala I, 827 F.3d 31, 35-36 (D.C. Cir. 2016).
On remand, this Court dismissed Plaintiffs’ claims regarding DHS’s initial respas
“immaterial.” Bayala v. DHS (Bayala III") , 246 F. Supp. 3d 16, 23-24 (D.D.C. 2017)
(reasoning that “once de novo review is available, further review of prianadrative
proceedings is inappropriate”).

In this action, both parties have attempted to addhessiistakes flagged by tiBayala
opinions. For its part, DHS has not responded to Plaintiffs’ substantive challengestighi
and instead has simply asserted Blaintiffs’ challenges are premature. And Plaintiffs have
added additional challenges to DHS’s initial response, including a polipsaotice claimthey
have asserted new arguments for why the exhaustion requirement is inappdicdlley have
included a class action claingeegenerallyCompl. However, as discussed, Plaintiffs would
have been better served by simply filing an administrative appeal beforagrinig action.

10 Plaintiffs also claim that an administrative appeal would be “futile and illusory.”
Compl. § 3. Courts have fouadplaintiff’'s administrative ppeal to be futilewarranting
deviaton from the exhaustion requiremewtien it appears that the agency has already
addressed the plaintiff's claims at a second level of revigeeHull v. I.R.S., U.S. Dep't of
Treasury,656 F.3d 1174, 1183 (10th Cir. 2011) (concluding thepurposes of exhaustion did
not support baimg judicial review wherghe FOIA requester completatie administrative
appeals process and allowed #igency to develoa record, but failed to perfect thetial FOIA

13



FOIA’s exhaustion requirement is triggefieg anagency's initial responskeat
satisfiesthe timing and substantivequirementsaid out in 5 U.S.C. § 552(a)(6)(A)(iAs
noted, that provisiospecifies that once an agency receives a proper FOIA request, the agency
shall:
determine within 20 days . after the receipt of any such request whether to
comply with such request and shall immediatedyify the person making such
request of . . . such determination and the reasons therefdand of]the right

of such person to appeal to the heachefagency . . [any] adverse
determination.

8 552(a)(6)(A)() (emphasis added). Anidan agency fails to make and communidgge
“determination’regarding &OIA request withirthetimeline established i8 552(a)(6)(A)(),
the requester “shall be deethto have exhaustéitk] administrative remedies.ld. 8
552(a)(6)(C)(i). Construing Plaintiffs’ argument liberally, they seem to argue in part thatOHS’
initial response failed to properly “notiff?laintiffs] of [DHS’s] determination and the reasons
therefor” rendering Plaintiffs’ administrative remedies constructively exteals

The D.C. Circuit recently examined the questionvdidt constitutes adetermination
S0 as to trigger the exhaustion requirenfe@REW v. FEC711 F.3d 180, 186 (D.C. Cir. 2013).
The CREWplaintiff argued thathe FEC failed to issue a determination urgl&62(a)(6)(A)(i)
where it issued a response to the plaintiff's FOIA request stating:

The FEC is continuing to process your request and has produced with this letter an

initial round of responsive records. You will continue to receive additional

responsive records on a rolling basis. Upon the agency's final production of records,
you will receive a decision letter that will include informatigegarding your

request by ofaining thirdparty consent for release of requested tax recoigsida, Inc. v. FTC

70 F. Supp. 3d 247, 263 (D.D.C. 2014) (holding that even though the plaintiffs did not raise a
particular issue in their initial FOIA request, the exhaustion requiredigmot apply to that

issue because the agency addressed the rsgigeesponse to theppealof that request

Plaintiffs provide no reason for the Court to believe that DHS would not address thoemson

in an administrative appeal.

14



appeal rights. Today's letter does not constitute a final agency decision, and thus is
not subject to appeal.

Id. at 183 The Circuit agreedith the plaintiff noting “the Catch22 that the agency seeks to

jam into FOIA: A requester canhappeal within the agency because the agency has not

provided the necessary information” but “the requester cannot go to court beearespitster

has not appealed within the agencid’ at 186. Analyzing FOIA’s statutory scheme, the Circuit
held that “in order to make a ‘determination’ and thereby trigger the adratiistexhaustion
requirement, the agency must at least: (i) gather and review the documed&te(imine and
communicate the scope of the documents it intends to produce and withhold, and the reasons for
withholding any documents; and (iii) inform the requester that it can appeal whadetien of

the ‘determination’ is adverselt. at 188 see also Judicial Wat¢i895 F.3d at 782 (reaffirming

the CREWstandard)*

DHS’s initial response here complied with teREWstandard. It provided 860 pages of
material;it explained that DHS withheld certain documents in full because they “contain no
reasonably segregable portion(s) of mx@mpt informationit enumerated FOIA-5 U.S.C. 88§
552(b)(5),(b)(6), (b)(7)(C), (b)(7)(E}—and Privacy Act—5 U.S.C. 88 552a(d)(5), (j)(2),
(K)(2y—exemptions that it concluded were “applicable” to withheld informataod;it explained
thatDHS referred Plaintiffs’ requedb ICEfor ICE toprovide a “direct responseégarding

responsive materials which may have originated from ICE. DHS lat®. The initial

1 Plaintiffs cite a forty-year old Northern District of Texas decision laying out a similar,
but slightly more demanding, standard for determining when an agency’sre§énse triggers
the exhaustion requirement. Pls. Opp’n at 13 (chgrmco Indus., Inc. v. Sec’y of U.S. Air
Force 452 F. Supp. 306, 317-18 (N.D. Tex. 1978y,d on other ground13 F.2d 1314 (5th
Cir. 1980)). This Court applies the more recent D.C. Circuit stand&ctordMobley v. DOJ
845 F. Supp. 2d 120, 124 (D.D.C. 201}gressing spticism that the standard established in
Shermco Induss supported by FOIA’s text).
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response also informed Plaintiffs of their righttiministrativelyappeal DHS’s decisionld. at
3. The initial response containeaidequate specifigif such that [DHS’s determination could]
be appealed administrativelyCREW 711 F.3d at 189.

Plaintiffs take issue with the level of detail supplied in DHS’s initial responséhéy
do not cite any case law suggestihgt the response was insufficient to trigger the exhaustion
requirement.Aside fromCREW the FOIA caseghat Plaintiffsdo cite relate to the agency’s
burden to explain its decision making at giricial, rather tharmdministrative, level See
PrisonLegal News v. Samuelg87 F.3d 1142, 1149-50 (D.C. Cir. 201™dead Data Cent., Inc.
v. U.S. Dep’t of Air Forces66 F.2d 242, 252 (D.C. Cir. 197¥aughn v. Rosed84 F.2d 820,
826-27 (D.C. Cir. 1973). And Plaintiffs have not explained how inaittien they have
managed to challenge several aspects of DHS’s decisaking, but somehow could not
“meaningfully” raise these same challenges in an administrative appeal. Astiis C
previously advised Catholic Charities, if it “was unhappy with the reasofffeigd by DHS, [it]
could have registered this complaint in an administrative appeal rather thathigigtion
prematurely.”Bayala | 72 F. Supp. 3dt265. Such an appeal would have allowed DHS to
further explain its withholdings, inalling the alleged “real” reason why the Assessment was
withheld, and potentially release additional documénts.

Second, Plaintiffs somewhat confusingly argue thete is no administrative remedy for
a challenge to an agency’s initial response to a F@dfyestand therefore that a plaintiff

raising such a challenge need not file an administrative appéalOpp’n at 2-3. However,

12\While DHS’s initial response substantively complied v§t652(a)(6)(A)(), it was not
issued within twenty days as required by that provision. However, this delay did ouotteim
constructive exhaustion becalBaintiffs’ waited untilafter DHS's late response to fileis
lawsuit. SeeOglesby 920 F.2d at 66—-67, 71.
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Plaintiffs’ challengs toDHS'’s initial responseand its alleged policor-practice arise fom a
request for specifidocumenrd, includingthe AssessmentCompl. 1 21, 38, 43, 46, 50, 53, 59,
73, 76, & 83 cf. Webbv. HHS 696 F.2d 101, 106 (D.C. Cir. 1982) (holding that “in the absence
of a particularized FOIA request” implicating a challenged regulatiometidation’s validity
was not ripe for judicial review). This request and DHS’s initial responsgoaszned by 8
552(a)(6)(A)(i)** which provides for an administrative appegke§ 552(a)(6)(A().
Moreover,DHS’s regulations state that a FOIA regtezsnay file an administrative appeal if the
agency “did not address all aspects of the [FOIA] requesti{iigsued an incomplete
responsg” 6 C.F.R. 8§ 5.8(a)((femphasis addedpPlaintiffs’ reliance orunrelated FOIA
provisions that do not mandadministrative appeals unpersuasiveSeePIls. Opp’n at 2—-3.
Third, and finally,Plaintiffs argue that th€ourt shoulddeviat from the exhaustion
requirementn this case becau$g|f plaintiffs had filed an administrative appeal, and then filed
a lawsuit, they would not have standing to challenge the initial response of $1& PI4.
Opp’n at 4. 1t is true thathis Court'sde novareview would moot Plaintiffschallengeo DHS’s
particularinitial responsénere, regardless of whether that challenge was raised in an
administrative appealSeeBayala Ill, 246 F. Supp. 3dt24 n.10 (D.D.C. 2017) Mr. Bayala's
alleged inability to take ameaningful administrative appeal is not a legally cognizable injury
because Mr. Bayala is now able gsart any challenges to DHS's withholding before this
Court”). However, it is welestablished that “even though a party may have obtained relief as
to aspecific requestinder the FOIA, this will not moot a claim that an agepalcy or practice

will i mpair the party's lawful access to information in the futuRayne Enters 837 F.2d at

13 As noted, among other claims Plaintiffs allege that DHS failetnaply with §
552(a)(§(A)(i)(I), but that provision does not entitle FOIA requesters to agency disclosures
outside of those required 18y552(a)(6)(A)(i).
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491;see alsqludicial Watch 895 F.3d at 777Tipograph 146 F. Supp. 3dt 174 (“Because [the
plaintiff] alleges that a policy or practice of the FBI will impaet kawful access to information
in the future, her claim for prospective declaratory and injunctive relieftisnoot simply
because the FBI has now provided her with the records to which she is entitled.”). Aglgordi
to the extenPlaintiffs contendhat DHS’s allegegbolicy of sending boilerplate, inadequate
initial responsewvill result in future FOIA violations, the administrative appeal proeeskthe
filing of a lawsuitwould not moot that contention. This Court will not deviate from the
exhausion requirement based on Plaintiffs’ unfounded conéérn.

Plaintiffs, in declining to appeal DHS’s decision with respect to their reqiegstived
DHS'’s Office of General Counsel ofde novareview in which it could correct the errors that
Plaintiffs claim were prevalent in the initial decisi@md explain in further detail why, for
instance, the Assessment continues to be withheld. Additionally, if litigationgptovee
necessary after an administrative appeal, the appeal decision would give thith€tenefit
of the agency's experienaad expertise” with respect to the issues raised in Plaintiffs’
complaint. Wilbur, 355 F.3d at 677Accordingly, the Court will follow this Circuit’s
longstanding principles and dismiss Plaintiffs’ claim for failing to exhaust daaministrative

remedies.

41n support of this argumerJaintiffs cite one factually inappositesgain which the
D.C. Circuit concludedhat “in the specific circumstances of [the] case, the purposes of the
exhaustion doctrine would not be serviced by declining to hear [the plaintiff's].tIdat'| Sec.
Counselors848 F.3cht470. That case involved three plaintiffs, two of which had exhausted
their administrative remedies with respect to the challenged afgsywglicy. Id. The Circuit
held that those appeals reneéduplicativeand inefficientan exhaustion requirement for the
third plaintiff regarding the same policyd. Here, on the other handHS has had no
opportunity to consider Plaintiffs’ claimis anadministrative appeal.
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V. CONCLUSION

The wellestablished administrative exhaustion requirement for FOIA actrong)ft
under§ 552(a)(6)(A)() applies to Plaintiffstlaims regarding DHS'’s alleggublicy-or-practice
and its decisions regarditige FOIA request at issue here. Because Plaintiffs failed to meet this
requirement, and therefore failed to satisfy an elenof each claim, dismissal is appropriate.
The Court thusleclines to addreske merits of Plaintiffsargumentsegarding the substance of
DHS's initial response, DHS allegedunlawful policy-or-practice its ability to supplement its
reasoning aftea challenge to its initial responsend it alleged bad faith with respect ts it
withholding of the Assessment.

For the foregoing reasorBlaintiffs’ motion for leave to file a streply and DHS'’s
motion to dismiss ar6RANTED. An order conristent with this Memorandum Opinion is

separatly and contemporaneously issued.

Dated: September 24, 2018 RUDOLPH CONTRERAS
United States District Judge
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