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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PLYMOUTH COUNTY RETIREMENT

ASSOCIATION, on Behalf

of Itself andAll OthersSimilarly Situated
Plaintiff, : Civil Action No.: 17-194QRC)
V. : Re Document No.: 18

ADVISORY BOARD COMPANY, et al,

Defendans.

MEMORANDUM OPINION

GRANTING |IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO DISMISS
[. INTRODUCTION

The colead plaintiffsin thisclassaction the City of Atlanta Firefighters’ Pension Fund
and the City of Atlanta Police Officers’ Pension Fund, assert that The Ad@sarg Company,
its Chief Executive OfficefRobert W. Musslewhite, and its Chief Financial Offiddichael T.
Kirshbaum, violated Sections 10(b) and 20(a) of the Securities Exchange Act of 198dity is
a series of materially false and misleading public statements in ZbbSestatements
concerned Advisory Board’s acquisition®éyall & Companyand Royall’s pos&cquisition
performance. According to Plaintiffs, Defendants publicly toutedRthgall acquisition’s
succesand Royall's 2015 performance, knowithgt the acquisition and Royall's performance
wereunlikely to meet the marketesxpectations.

Defendants have askéus Court to dismiss Plaintiffs’ complainDefendantsarguethat
none of the challenged statements were materially false or misleading when madfeheven

statementsvere wrongn hindsight. Defendants further argue that to the extemtstegemats
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werematerially false or misleading, Defendants did not possess the statedofi@tessarip
hold them liable.

Having combed through Plaintiffgoluminous allegations and the relevant record
submissions, the Court agrees that most of Defenddatshsents were not false or misleagin
Plaintiffs’ challenge of these statements amounts to inactionable “fialbiddisight.” On the
other hand, certain statements about Advisory Board’s projected 2015 revenues weeel render
misleading by Defendants’ failure to tell investors that shortly before ttesrstats were issued,
key executives had left the company. For the reasons set forth in greatdredetaithe Court
thus grants Defendants’ motion in part and denies it in part.

. FACTUAL BACKGROUND
A. Advisory Board and Royall

During the QassPeriod,Advisory Boardwas a publicly traded consulting company “that
provided performance-improvement software and solutions to the healthcare andaducati
industries. Am. Compl.(“FAC”) 1 18 ECF No. 16. Advisory Board’s profits were driven by
its healthcare businestd. § 97 (referencing Advisory Board’s “core” healthcare business); Jan.
21, 2015 Advisory Board Prospectus at S-1 (noting that Advisory Board served over 3,900 health
care organizations and approximately 600 colleges and universities), Deffs.’Supp. Mot. to

Dismiss (“Defs.” Mem.”) Ex. 4, ECF no. 18%That said, Advisory Board’s higher education

11n 2017, after the Class Period, Advisory Board ceased to be an independent public
company. See id

2 This prospectus and the other Exhibits cited in this Memorandum Opinion are explicitly
referenced in Plaintiffs’ amended complaidind “it is well-established that a courhay
consider the full text of the SEC filings, prospectus, analysgsirts and statemeritsitegral to
the complaint,even if not attached, without converting the motion into one for summary
judgment undeFed.R. Civ. P. 56.” In re XM Satellite Radio Holdings Ségtig., 479 F. Supp.
2d 165, 174 n.8 (D.D.C. 2007) (quotiBgvee v. Coopers & Lybrand C.P.272 F.3d 356,
360-61 (6th Cir. 2001)).



business was substantial: At the time of the R@ajuisition it had 700 unique clients with
annual revenue of $57,000 per client. FAC § 37. The business “supported colleges and
universities in enrollment management; academic programming and studengie@cuity
recruitment and retention; student advising and success; alumni affaidvamd¢ement; and
college and university operatiohsld. § 33.

Royall was a consultingpmpanyfocused on higher educatiofeeid. I 36. Royall
helped its college and universitifents “strengthen(] [theirhational reputations, broaden(]
student enroliment, improv|[e] overall academic profiles, and enhance[] revdduet”
typically executednulti-year engagements, in which it wowpgtimize clients’ enroliment
programs over timeSee d. When it was aguired, Royall had 200 unique clients with annual
revenue of $400,000 per clierd. 1 37. The nature of Royall's modelcomprehensive, high-
margin engagements with fewer clieptsieant that client retention and development were
vitally important on a yeato-year basis.See d. 11 64-66.

On January 9, 2013\dvisory Boardfinalized itsacqusition of Royall for approximately
$871 million; $750 million in cash and $121 million in Advisory Board stddk. 38. Of this
purchase price, approximate&g60million was attributed to Royall’s “goodwill®” See id

38, 72. It was the largest acquisition in Advisory Board’s histady{ 39. When Advisory

3 Goodwill is “[a] business’s reputation, patronage, and dtitangible assets that are
considered when appraising the business, esp. for purchase; the ability to @amimexcess
of the income that would be expected from the business viewed as a mere collezsiegt®f
Goodwill, Black’s Law Dictionary (0th ed. 2014)see also Newark Morning Ledger Co. v.
United States507 U.S. 546, 555 (1993) (describing goodwill as a company’s value “beyond the
mere value of the capital, stock, funds, or property employed therein, in consequéece of t
general public atronage and encouragement which it receives from constant or habitual
customers . . .” (quotingMetro. Nat'l Bank of N.Y. v. St. Louis Dispatch (al9 U.S. 436, 446
(1893)).



Board announced the acquisition, it projected that Royall would produce $121 million to $124
million in revenue in 2015, on 15% to 18% growth from 2014 leVelsy 40.
B. The Class Period

Based in part on information supplied by two confidential witne$dasqtiffs allege that
from January 21, 2015 through February 23, 2016 (the “Class Perthdf)]1,Defendantsnade
a series of false anisleading statements and omissions regarding Royall’s performance and its
integration into Advisory Board’s business. The touchstone of these allegatioats is t
Defendants kew of certain developments that would cause Royall to underperforevetsue
projections and fail to properly integrate with Advisory Board, at least in thetshnor.
Plaintiffs claim thaDefendants delayed revealing these developments to investors, which caused
Advisory Board’sstock prices to remain higher than they wdudde beeif the market had full
information. When the other shoe dropped and the market caught wind of Royall’s problems,
Advisory Board'’s stock pricplunged. Before evaluating the merits of Plaintiflsmended
complaint, the Court will describe the relev@tass Period statements and events.

1. January 2015 $ck Offering

On January 20 and 21, 2015, Advisory Board filed a registration statememtcand
prospectusswith the SEC through which Advisory Boardffered to sell several million shares
of stock. Id. 11 70-72. Tree materialgappended Royall’'s financial statements for the years
ended June 30, 2012, June 30, 2013, and June 30, 2014, and for the period between June 30,

2014 and September 30, 2014. 11 41, 73.Thefinancial statements reflected Royall's

4 Plaintiffs’ amended complaint emphasizes, in bold and italics, many of Defendants
statements that Plaintiffs claim are false or misleadBeg e.g, id. 11 89, 95, 107. The Court’s
background summary omits these emphases for ease of reading.



revenue recognition practicescribed below, but Advisory Board’s filing did rextplainthat
practiceto investors.ld. {74.
2. Fourth Quarter 2014

On February 11, 2015, Advisory Board issued a press rededseeld a conference call
to discuss its financial results for the fourth quarter of 20d49 76—77.In the press release,
Advisory Board projected total 2015 revenues of $780 million to $800 millahrf] 76.
Advisory Board further projected that $125 million to $135 million of that revenue would come
from Royall. Id. During the conference cal|r. Musslewhitetouted the scalability of Royall's
business modestaing that“[ijn general. . .Royall is a very highmargin business. We spent a
lot of time diligencing [sic] that to understand the sources of their margin @owdrow
sustainable they wereld. § 78 Feb. 11, 2015 Earnings Call Tr. at 23, Defs.” Mem. Ex. 6, ECF
No. 18-7. He also addedggarding the acquisition, that

in terms of culture, fit and integration, everything is going very well. Jolstele

Royal & Company’s CEO, has been great to work with and his team is strong.

Obviously, we're only a few weeks in here, but there is a lot of positive

momentum on both sides and we are confident that this combination is going to
yield great success.

FAC { 77. Mr. Kirshbaumechoed Mr. Musslewhite’s comments, but noted ‘tinat revenue
synergies” and “crossell potential” of the Royallauisition would not “have much impact in
calendar ‘15.” Defs.” Mem. Ex. &t 23
3. Early Royall-Related Issues

Soon after Advisory Board acquired Royall, craakegedlybegan to form in what
Defendants hoped would be a seamless integration of the two comgansgRkoyall's CEO
and CFO unexpectedly left Advisory Board in or around April 2CHAC 1 45, 47, 49A
former Royall Account Coordinator (“FE 1”) corrobaatthisdevelopmentstating that he

attended a meeting on April 15, 2015 during whichRbgall CEO’s successor addressed



Royall's employees for the first timed. § 45. Plaintiffs claim that several other higlvel
Royall employees, including the @hTechnology Officer, left around the same tinhe. {1 46,

Second, at some point, Advisory Board discovered a discrepancy between how Royall
accounted for its revenue before the acquisition and how Advisory Board would account for
Royall’'s revenueafter the acquisitionAs a private company, Royall regularly delayed closing
its booksfor a given quarteso that it could recognize revenue for contréatavhich work was
performedhat quarterput were not signed or otherwise executed until thé aquearter See id
11 88,95> AdvisoryBoard as a public company, could not delay closing its books in the same
manner Id. 1 88, 95. After the acquisition, Advisory Board corrected this discrepancy by
recognizing $2 million of revenue in third qter, 2015that Royall would have recognized in
second quarter, 2013d. 1 95. In othewords, the revenue recognition difference was a timing
issue thatesulted in revenue shifting from one fiscal period to the next but, importantly, did not
impact the amount of revenue that Advisory Board could ultimately recoiyaoineRoyall’s
work. See id 1 88, 95.

4. First Quarter 2015

On May 5, 2015, Advisory Board issued a press release and held a conference call to

discuss its financial results for the first quarter of 20b5the press releasAdvisory Board

reaffirmed its earlier projection that total 2015 revenues would be $780 million to $8@mmill

5 As Mr. Kirshbaum put it during the August 4, 2015 conference call:

[SJomebody might have started doing work in May and it just took them a while to
get the contract ready and the contract might have come in on July 20. And so for
us, we’re not going to recognize revenue within the June period, but for them they
would be able to catch the contracts they hadn’t closed yet and they would
recognize that revenue in June.

Id. { 95.



Id. § 80. It did not alter its previous Royall revenue project®eeMay 5, 2015 &, Defs.’

Mem. Ex. 9at7, ECF No. 18-10During the conference call, Defendant Musslewhite stated, in

part, that:

Royall & Company is obviously more recent than the other two [acquisitionsg si

the [Royall] acquisitiononly closed in January, and we always had a longer
integration timeline planned when we acquired them, with the company running a
little bit more independently initially. The good news here is that integration is
moving more quickly than we had planned, and we are having some key early wins
around introducing Royall's worldlass enrollment managed services to education
advisory board members that have an acute need for enrollment services.

We expect to have more news as the year progresses, but early signs lead us to feel
good about our future prospects for not only continued «eling of Royall
solutions to EAB members and EAB programs to Royall members, but also key
feature focused activity, such as joint new product development to provide more
and more value to the industry around the student success lifecycle and deepen our
relationships across our joint member base of the fsaclyl,000 institutions.

Id. § 81(first two alterations in original) In response to an analyst’s question regarding
“temporary margin pressures on Royall,” Mr. Kirshbaaaided

| think initially we said the first year there was obviously not a great dezdsnf
synergy. Royall is a highmargin business. | don’t think vexpect it to be anything
other than that. We expect it to maybe be able to maintain its margins. But a lot of
the synergies through revenue synergies would come in out years as we work
together to pursue joint sales efforts, to penetrate -selk®n boh sides and
develop new products off the platform. That was our expectation. We are pretty
early, but those are proceeding as we would expect.

Id. § 82. Finally, when asked if anything surprised him regarding Advisory Boarefsaht
expectations for thérst quarter compared to actual EBITDA and revenue numbdrs,
Kirshbaum stated, in relevant part, that “I think we feel pretty good about pacitigefyear, so

nothing surprising to us. . . . For us, we feel like we are definitely within the zqaeioly and

® “EAB” stands for Education Advisory Board, Advisory Board’s higher edanati
business unitSee id | 33.

"EBITDA is a key financial metric: earnings befongrest, taxes, depreciation, and
amortization.See EarningsBlack’s Law Dictionary (10th ed. 2014).



feel pretty confident in our numbers for the yedd? § 83. Finally, Mr. Musslewte
emphasized the “excitement that we have around Royall and so much upsidé. 1.84.
5. Royalls Falling Client Retention Rates andPoor CrossSeliing

Advisory Board’s acquisition of Royall was motivated, in part, by the opportunity for
Advisory Board tacrosssell Royall’s clients on AdvisorBoard’s products See id  37.
According to Plaintiffs, however, it became apparent by June 201Bdketory Board’s cross
selling attempts wuld be largely unsuccessful in 20118. 1 6368 FE 1 attributes this
struggle to Advisory Board’s aggressive sales tactics, which “teed offdIRoglients. Id. {1
63—65. A second confidential witness (“FE 2”), a former Royall Senior Data Devghhge47,
proffered that Advisory Board “failed miserably” at hitting its salegdes, in part, because of
competition between Royall's sales team and Advisory Board’s teales Id.  68.

Advisory Board'saggressivaalegactics Plaintiffs claim,also negatively impacted
Royall’s ability to renew its existing client contracts. § 66. As a result, according to FE 1,
Royall’s client retention rate dropped from its historic level 6f®886 to below 90%n 2015.

Id. As a Royall Account Coordinator responsible for fifteen accounts, getetitipated in

meetings and received emails in which the declining renewal trend was disdassHe stated

that the client acamt group was “aware of [the trend] by the end of June 30, [2015,] because we
were talking actively about not hitting goals and things like that, and retention natgaski

good.” Id. 1 67. FE 1 could not unequivocally state that Advisory Board’s upperagement
received the same information that he did, bypdsted that “if people on my level were seeing

it, | imagine everybody above us saw [the information] tdd.”



6. Second Quarter 2015

On August 4, 2015, Advisory Board issued a press rebsaddeld a conference call to
discuss its financial results for the second quarter of 2015. In the press Aelemsey Board
slightly reducedhetop end of its 2015 revenue guidance, from $800 million to $790 million.
See id T 87. Advisory Board did naentionits Royall revenue guidance in the press release,
seeAug. 4, 2015 8-K, Defs.” Mem. Ex. 12, ECF No. 18-13, but Mr. Kirshbalamified during
the conference call thatahthe company reduced its top end projection “to addourthe
impact of Royall performance,” Aug. 4, 2015 Earnings Call Tr. at 10, Defs.” Menl3IECF
No. 18-14.

During the conference call, Mr. Musslewhiite the first timediscussediccupsin the
Royallintegration. FAC { 88. He stated that “[t]henly exception to an otherwise strong start
to the year is Royall, where we were disappointed to see slower growthtbetgztes than we
expected.”ld. This slover-thanexpectedyrowth, according to Mr. Musslewhite and Mr.
Kirshbaum was attributabléo three factors. Firstthe [Royall] CEO and CFO chose to depart
earlier than expected, impacting sales andelfs during a critical time and distracting the
organization.”Id. Put simply, “management turnovedd. § 89. SecondRoyall’s focuson the
acquisition and transition “took focus away from key commercial activitiles.J 88. Put
simply, “[d]eal distraction.” Id.  89. Third, Advisory Board was required to recognize certain
revenues in the third quarter that Royall would likely have recognized in the secota qua
under itspre-acquisitionpractice. Id.  88. Pusimply, “lost timing.” Id. 1 89. Royall's lower
thanexpected sales and renewals would cause their revenues to “be below the low end of” the
company’s initial projection “by several million dolldren a singledigit growth rate.Defs.’

Mem. Ex. 13 at 12, 16.



Mr. Kirshbaum further clarified these hiccups. He noted that “the January through June
period is very busy for Royall as they help schools fill their classes hbtoiday 1 deposit
deadline,” leading to new business and up-selling opportunities for the confpaGyy 89
The dealistractionand Royall departures “resulted in not capturing as many new clients or up-
sell opportunities as the prior yearsdd. Mr. Kirshbaum also noted thttis impact—“fewer
new clients and less client expansion to rerewbuld reduce Royall’s revenues for the
following twelve months, into 2016d.

Mr. Musslewhite discussed Royall's management turnover in greatdc dé¢ saidthat
before the Royall departuresgvisory Board “had a dialogue with [Royall’'s management]
around a 5-year term” with a “strong incentive plan” and an oral commitment. De&fis1! EX.

13 at 12. He also noted that Royall's CEO and CFO were heavily involved in the company’s
business.They*“had their hands very tightly controlled around if there was any sales
management, it was through those guys in terms of sitting on top of the businee®and the
bus....”FAC 1 91. Royall's “CEOwas also personally involved in a lot of thesgiland
crosssell type conversations and had some relationshipls.’Advisory Board was “surprised

by” their departureDefs.” Mem. Ex. 13 at 12n “April, early May,” FACT 90.

Despite Royall's underhelming performance, Mr. Musslewhite put a positive spin on
the Royall integration. He emphasized that Advisory Board “remain[s] dnttvateliver strong
overall performance as a company this year,” and‘thafeel very good about the path forward
with Royall closely integrated into EAB and much more closely linked to our satesyals,
and new product development teams and process@€C’] 88. He noted that the problems

discussed on the call “are all otiete issues and very addressablil’” “Overall,” according to

10



Mr. Musslewhite, “the integration plan is proceeding ahead of.’pdde see also id]101
(“Therefore we need to continue to execute on the integration plan.”).

Not only was the Royall integration plan proceeding ahead of schedule, accorifing t
Musslewhite, but so was Advisory Board’s plan to cross-sell Royall’s cessonin response to
a question regarding the company’s cresling strategy, Mr. Musslewhite stated that “on all
salesrelated activity we are in theead already yielding resultsfd.  102. He added further
that Advisory Board sales teams were “working closely with the Royalt ssams in terms of
relationship intelligence, in terms of teeing up cresk opportunities and in terms of actually
managing pipelines . . ..” Defs.” Mem. Ex. 13 at Mhting that “[t{]heréve been a couple of
crosssells already,” Mr. Musslewhite asserted that “if anything [the straiegypbably on a
faster schedule than we might have anticipated at the begivining year.”Id. at 18.

In sum,Defendants acknowledged thmatiltiple factors combined to cause Royall to
underperform in the first half of 2015. DuriRpyall’s critical sales season, from January to
June Royall’'s employees were diatited by the Advisory Board acquisition amere less
focused on acquiring new customers andelting existing customersAnd Royall’'s CEO and
CFO, who were typically heavily involved iRoyall's sales, lefthe companyust as the sales
season ramped up. While Mr. Musslewhite and Mr. Kirshbaum acknowledged that thase fac
would likely cause Royall to underperform in the second half of 2015 and into 2016, they
asserted that Royall's underperformance was a correctiblgimeevent. They also assextl
that the Royall integration was on track overall, and that Advisory Board'ssetisg strategy
was ahead of schedule and bearing fruit.

Immediately after the August 4, 2015 press release and conference cabrixdoard’s

stock price fell 21%, from $59.36 per share to $46.99 per skR&€.1 96. Analysts attributed

11



this drop, at least in part, to the Royall hiccups discussed on the August 4 call, inttheding
departure of Royall's CEO and CF@. 11 9294, 97-99. As onenarket analysput it,
“investors seemed to largely ignore the strength ifdbpany’s]core healthcarfpractice]
and focus instead on the Royall sales weakndss.{ 97.
7. Third Quarter 2015

OnNovember 5, 2015, Advisory Board issued a press releasesthd bonference call
to discuss its financial results for the thindarter of 2015. In the press release Advisory Board
reaffirmed the2015 revenue guidance issued in August: $78lton to $790 million. Id. 1106.
During the conference call, Mr. Musslewhite doubled down on the positivity he exgbiass
August regarding the Royall integratiohiVhen | look at the degree of interaction between
multiple, different functional teams and the amount of collaboration across coaliragtvery,
technologyand central functions like finance, HR and IT, it feels very much like IRisyjast as
much a part of the Company as any other divisidd.”] 107. Because Advisory Board was
“heavily focused on the organization integration effgrthe company “remaled] both on track
to deliver[its] expectations for the year and optimistic about the teng- potential about the
combination of Royall and The Advisory Boardd.

8. DelayedIntegration

Plaintiffs allege thaf\dvisory Board did not begin integratifpyall in earnest until late
2015 or early 2016, despite Defendants’ positive statements through 2015 to the cQ#eary.
id. 1 52. For instance, FE 2 stated that Advisory Board and Royall employees Wwasinsfil
separate email systems with sepacatetacts in early 2016See id { 53. More importantly,
according to FE 2, the two companies maintained separate sets of studenbdgtattie end of

2015, such that their sales teams could not easily compare the two client 18eterd { 55.

12



Instead, Advisory Board’s sales team was forced to manually requestatatRdyall’s team,
and vice versaSee id { 56. And through the end of 2015, the two companies used separate
Salesforce software to manage their client relationstges id J 578

FE 2 heard a rumor, from a Royall development manager who reported to the Royall
CFO, that “Advisory Board would be ‘basically hands off’ of Royall for the fiestr after the
acquisition.” Id. 1 58. Whatever the reason, FE 2 stated that AdvisordBoal Royall “were
basically like two separate companies” throughout 20d59 52.

9. Fourth Quarter 2015: The Corrective Disclosure

On February 23, 2016, Advisory Board issued a press release and held a confdrence ca
to discuss its financial resultsr the fourth quarter of 2015. In the press release, Advisory
Board announced a net loss of $101.8 million for that quaBeeid.  110. The net loss was
“primarily attributabléto a $95.7 million reduction, or “impairment,” &fdvisory Board’s
goodwill associated witiRoyall. Id. 1 110-111.

During the conference call, Mr. Musslewhite and Kirshbaum revealed the full extent
of Royalls problems. Royall achieved 5% revenue growth in 2015, far lower than the 15% to
21% progcted growth.Seed. § 112. Royall produced $118 million in revenue in 2015, lower
than the $125 million to $135 million projected revenBee d. And Mr. Kirshbaum predicted
mid-singledigit revenue growth for Royall going forwar&ee d.

Immediatly after the February 23, 2016 press release and conferendedeahry

Board’s stock price fell another 27%, from $36.29 per share to $26.50 per sh4ré.18.

8 FE 2 was personally involved in integrating the two Salesforce systems, wihicbtdi
occur until late 2015 or early 201&.

13



Again, analysts attributed the stock drop to Advisory Board’s apparently poor retuhres on t
Royall acquisition.See id 1Y 114—17 For instance, one analyst wrote:
The fact that Royall only generated $118M in revenue is painful enough; paying 7x
revenue on any business is steep. That is beside the fact that the business is only

growing md-single digits.. . . The lack of a real answer here from management is
about as big of a red flag as you can get.

Id. §115°
C. Procedural History

An Advisory Board shareholder, Plymouth County Retirement Association, filed the
current lawsuit ifate 2017.See generallfompl., ECF No. 1. The Atlanta Pension Funds
thereafteisecured the Courtappointment as lead plaintiffSeeMot. For Appointment As
Lead PI. at 2, ECF No. 6; Order Appointing Lead PI. at 1, ECF No. 9. Shortly afterifiBlaint
filed theamended complaint on behalf of the proposed cl8se generallfFAC. They claim
that Defendantsonduct described abowaolatedSectionslO(b) and 20(a) of the Securities
Exchange ActandSECRule 10b-5.See id 11 13-42. In respons, Defendants filed a motion
to dismiss which is now ripe for the Court’s resolutioBeeDefs.” Mot. to Dismiss, ECF No.
18.

lll. LEGAL STANDARD

Section 10(b) of the Securities Exchange Act of 1934 provides that it shall be unlawful

“[tlo use or employ, in annection with the purchase or sale of any security registered on a

national securities exchange . . . any manipulative or deceptive device or caatiiva

® Advisory Board increased its Royall goodwill impairment to $99.1 million in its 2015
Form 10-K, filed with the SEC on March 11, 2016. 1 119. The company stated thatt]
decrease in fair value of the reporting unit from the acquisition was daduoed projected
cash flow growth rates due in part to lower than expected first yearparfoe and lower
market derived multiples between the January 9, 2015 acquisition date and the October 1, 2015
goodwill impairment assessment datéd.

14



contravention of such rules and regulations as the [Securities and ExchangekSiommay
prescibe as necessary or appropriate in the public interest or for the protectimestbrs.” 15
U.S.C. § 78j(b). SEC Rule 1(belosely tracks SectiobO(b), providing that, “in connection
with the purchase or sale of any security,” it is unlawful:

(a) Toemploy any device, scheme, or artifice to defraud,

(b) To make any untrue statement of a material fact or to omit to state a material

fact necessary in order to make the statements made, in the light of the

circumstances under which they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates|dr
operate as a fraud or deceit upon any person|.]

17 C.F.R. 8§ 240.10b-5. And state a clainunder Rule 10b-5, a plaintiff must show:

(1) a material misrepresentation or omission by the defendant;
(2) scienter,;

(3) a connection between the misrepresentation or omission and the purchase or
sale of a security;

(4) reliance upon the misrepresentation or omission;

(5) economic loss; and

(6) loss causation.
Janus Capital Grp., Inc. v. First Derivative Tradef64 U.S. 135, 140 n.3 (2011) (quoting
Stoneridge Inv. Partners, LLC v. Sci.-Atlanta, Ji&&2 U.S. 148, 157 (2008pee also In re
Harman Intl Indus., Inc. Sed.itig., 791 F.3d 90, 99 (D.C. Cir. 2015). Section 20(a) is
derivative, subjecting to liability{e]very person who, directly or indirectly, controls any person
liable under” another provision of ti8ecurities Exchange Act ds implementing egulations.
15 U.S.C. § 7¢#).

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its fashtroft v. Iqbal 556

15



U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twomb|ys50 U.S. 544, 570 (2007)). Although
a court need not accepphintiff’s legal conclusionghe court must assume the truth of all well
pleaded factual allegatioms the complaint and draw all reasonable inferences from those
allegations in the plainfifs favor SeeDoe v. Rumsfe|b83 F.3d 390, 391 (D.C. Cir. 2012).

In addition to these basic standaris]ecurities fraud class actions must meet the higher,
exacting pleading standardskdderal Rule of Civil Procedure 9(@nd the Private Securities
Litigation Reform Act (PSLRA)0f 1995. Or. Pub. Emps. Ret. Fund v. Apollo Grp. €74
F.3d 598, 604 (9th Cir. 2014). Under Rule 9ébomplaint must “state with particularitye
circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9(b) PShRA furthemrequires
that the complairitspecify each statement alleged to have been misledalvtj the reason or
reasons why the statement is misleadiié,’'U.S.C. § 784b)(1)(B), and “state with
particularity facts giving rise to stronginferencethat the defendant acted with the required state
of mind,” id. § 78u4(b)(2)(A) (emphasis added)

IV. ANALYSIS

Defendants have moved to dismiss Plaintiffs’ complaint on two grounds, which the Court
addresses in turn below. First, Defendants atigaiePlaintiffshave failed “to allege that any
Defendant made a false statement or omission of materidl faefs.” Mem. at 4. Second, they
argue that “Plaintiffs’ allegations do not offer a cogent inference of scienterany
Defendant 1d. Defendants’ first argument succeeds in significantly reducing the number of
statements and omissions upon which Plaintiffs may rest their claims. Def€rsgeond
argument, however, fails to dispose of those surviving statements and omissiong#fsPlaint

action thus survives in part.

16



A. Defendants’ Alleged MaterialMisrepresentations

To state Section 10(b) and 20(a) claims, Plaintiffs must plausibly allegpdfendants
made at least one actionable material misstatement or omigsicactionablemisstatement or
omissionunder Section 10(b) and Rule 10r&ist be both false or misleadiagd material. See
Harman 791 F.3d at 99-100, 10& statement or omission is misleading if a reasonable
investor, reading the statement fairly and in context, wouldibked. See Omnicare, Inc. v.
LaborersDist. Council Constr. Indus. Pension Fyr35 S. Ct. 1318, 1330 (2015). In addition,
the “statement or omission must have been misleading at the time it was made; liability cannot
be imposed on the basis of subsequent eveigé NAHC, Inc. Sec. Litig306 F.3d 1314,
1330 (3d Cir. 2002{citing In re Nice Sys., Ltd. Sec. Litid.35 F. Supp. 2d 551, 586 (D.N.J.
2001)). Astatemenbr omissions material ifthe stated information or omitted fdetould have
‘been viewed by the reasonable investohagng significantly altered the total mix of
information made available."Harman 791 F.3d at 108 (quotirgalliburton Co. v. Erica P.
John Fund, InG.537 U.S. 258, 278 (2014 pee alsdMatrixx Initiatives, Inc. v. Siracusan®63
U.S.27, 38 (2011) (quotinBasic Inc. v. LevinsqQil85 U.S. 224, 231-32 (1988)).

[S]tatements of reasons, opinions or beliedgjarding material facts can be
actionablegven if these statements contain ‘conclusory terms ‘[high’ value and fair],”’
because these terms, when used ‘in a commercial context[,] are reasonablyaddensist on

a factual basis that justifiésem as accurate, the absence of which renders them misl&ading
Howard v. Liquidity Servs., Inc177 F. Supp. 3d 289, 304 (D.D.C. 2016) (alterations in original)
(quotingHarman 791 F.3d at 108—-09). With respect to omissions, a defendant need not

immediately disclos¢o investorsall material information. Rathein gereral,“a company must

disclose informatiorwhen silence would make other statements misleading or falB&é&lps v.
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Stombeyr 883 F. Supp. 2d 188, 211 (D.D.C. 2012) (quotinge XM Satellite Radio Holdings
Sec Litig., 479 F. Supp. 2d 165, 178 (D.D.C. 2007)). “The touchstone of the inquiry is . . .
whetherjthe] defendants’ representations or omissions, considered together and in context,
would affect the total mix of informatiomd thereby mislead a reasonable investor regarding the
nature of the securities offeredXM Satellite 479 F. Supp. 2d at 178 (quotiHglperin v.
eBanker USA.com, In@295 F.3d 352, 357 (2d Cir. 2002)).

Plaintiffs’ amended complaint quotes extensively from Defendants’ publenstats
made throughout the Class Peridéke generallfFAC {1 76-119 The statements and
omissions that Plaintiffs allege were misleading during this period concerrpgig:{a)

Royall’s preacquisition revenue recognition practice; (2) Advisory Board’s progress atiteg
Royall; (3) Advisory Board’s efforts to cros&ll its products and services to Royall’s clients; (4)
Advisory Board’s decision to write down the value of Royall's good\lithe departures of
Royall's CEO and CFO shortly aftdre acquisitionand (6) Advisory Board’s 2015 revenue
guidance Despite Plaintiffs’ voluminous allegationset Court concludes that the only
actionable statemenéd omissions/ere those maden May 5,2015,regarding Advisory
Board’s projected revenue.

1. Statements Regarding Royall'RRevenue RecognitiorPractice

As a private company, Royall recognized revenue in a different manner thasoAdvi
Board. Royall at times delayedosing its books for a given quarter so that it could recognize
revenue for contracts performed in that quarterwiich were not technically executed until
just after the next quarter bega®eeFAC 11 42, 95. Royall could not continue this practice as
the subsidiary of a public companyAédvisory Board—with more stringent accounting

requirements.Seed. T 95. Mr. Kirshbaum explained this difference during the August 4, 2015
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conference callSee d. He al® stated that to reconcile theo practices, Advisory Board would
delay recognizing $2 million irevenue imguarter two, 2015 that Royall would have recognized
in that quarter.See d. Plaintiffs arguethatDefendand’ failure to explain this difference in its
January, February, and May public statements were material omisSieasl. 1174, 79, 85.

Plaintiffs’ claim arising from thse alleged omissiomails for several reasons, chief
among thena lack ofmateriaity. Plaintiffs asserthatthe omissions renderexisleading
Advisory Board'’s release &oyall’'s past financial statemensgeFAC 1 73-74, and Advisory
Board’s2015revenue guidancegee d. 1 76, 80. Buthe record and Plaintiffs’ complaint
indicate thaRoyall's practiceaffectedonly thetiming of when Royall recognized revenue, not
the amounbf revenue that could be recognizegor instanceRoyall may have recognized
revenue imguarter four2012 that should have been recognized in quarter one, 2013, and so on.
Royall’s totd revenue and yeaveryear revenue trengdhowever, would have looked
substantially similar regardles$ revenue timing.In other words, Plaintiffs do not allege that
Royall’'s revenues were artificially inflated.

Given that Royall’s revenue was lagiately earned under either practic&irtiffs do
not explain why a reasonable investor would have viewed a slight differencenneeve
recognition timing as significantly altering the mix of informataailable’® The case that
Plaintiffs cite in suport of this particular argumerit) re St. Jude Med., Inc. Sedtig., involved

allegations that the defendant public company was unjustifiably “foawling” sales 836 F.

10 The magitude of the omitted information also undercuts its materiality. As noted,
Advisory Board reconciled the two companies’ revenue recognition practicesrbly meshing
$2 million in Royall revenue from quarter two to quarter three of 2015. FAC  9all Rimne
made $118 million in 2015ld.  112. Plaintiffs fail to show that a reasonable investor would
alter his or her decision based on what was essentially a rounding®emin re BosSci Corp.
Sec Litig., 686 F.3d 21, 29 (1st Cir. 2012) @piioning the materiality of the defendants’ failure
to disclose an event responsible for a loss representing “a very small mmopdmevenues”).
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Supp. 2d 878, 90506 (D. Minn. 2011). Plaintiffs do not raise a similar allegation here; they
acknowledge that Advisory Board discontinued Royall’s practice after thesamgqui FAC |
95. Because Plaintiffs have failed to show that an earlier explanation oflRagaknue
recognition practice would be “significant to the trading decision of a reasanaegtor,”the
omissionwas not material.Basig 485 U.S. at 234!
2. Statements Regarding Royall’s Integration

After acquiring Royall, Advisory Board faced the task of integratingaRsybusiness—
including its sales practices, its products and services, and its adminisystems, such as HR
and finance—into Advisory Board'©efendants made several publiatements during the
Class Period regarding howighntegration was proceeding, most of them optimisHee, e.g.
FAC 177 (“[W]e are confident that this combination is going to yield great sutcémsiphasis
omitted);id. 1 81 (“The good news here is that integration is moving more quickly than we had
planned . . .”) (emphasis omitted). Plaintiffs argue that the Royall integraticgalitywas far
different than the rosy picture Defendants painted to investors. In factdimcctwr Plaintiffs,
“meaningful efforts to integrate Royall” did not begin until 2016, a year afteadeisition. Id.
1 103;see alsdPls.” Opp’n at 29 (“[The integration failures were ultimately highlighted by

analysts who explained that Royall integration probled$o the disappointingesults

111n addition, Plaintiffs fail to allege that Defendants knew about RoyaWsnue
recognition practie when they issued the January, February, and May staterSests$n re
Stratasys Ltd. S’holder Sddtig., 864 F.3d 879, 883 (8th Cir. 2017) (“Hig shareholdets
claims fail because theallegations do not adequately filbe defendants’knowledge othe
product quality issues or their financial repercusstortee timing of the statemerifs.
Plaintiffs do argue that Defendants “were, at the very least, extremely reckiagsg to
inform themselves of Royall’s practice,” but that argumensrestthe allegation that
Defendants “undertook due diligence” before the acquisition. Pls.” Opp’n at 38. The oonclus
allegation that Defendants performed due diligence is not sufficient to show teatBefs
should have been aware of every accognt@thnique utilized by Royall, particularly when a
technique’s impact was less than 2% of Royall’s yearly revenue.
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announced in February 2016.” (emphasis omitted)). Thus, Plaintiffs contend, Defeiasgs
Periodstatements regarding the Royall integration were materially misleading bebayslid
not disclose that the integration watalledthroughout 2015.

Defendants raise two arguments for why their statements regardingythi iRtegration
are not actionableFirst, Defendantarguethat the statements were not false or misleading when
made. Second, Defendamtguethat certan of thestatementsvere “puffery.” Both arguments
hold water here.

a. The StatemenWere NotFalseOr Misleading

Plaintiffs painstakingly detalDefendants’ optimistic statemergboutthe Royall
integration, buPlaintiffs’ argumentdail to place those statements in conteltom the start
according to Defendantd)e Royall integration involved multiple “levers” that were intended to
proceedalong different timelines, some longer than otheFbe three levers were sales, product
development, and organizational integrati@eeDefs.” Mem. at 20Nov. 5, 2015 Earnings Call
Tr. at 6 (“We remain focused on 3 key levers: First, driving commercial excelleross aales
and renewals and crosaies in particular; second, capturing the fantastic new product
opportunities across the student life cycle presented by the combination df&aly&AB; and
third, ensuring strong organization integration and collabordfidbefs.” Mem. Ex. 19 at 6,

ECF No. 18-20.Defendants claim that Adsory Board prioritizedlevelopinghe first two
levers in 2015while addressing organizational integration later in the year and into Z5He5.
Defs.” Mem. at 2621.

This contention finds support in the record. For instance, during the May 5, 2015 call,

Mr. Musslewhite stated that Advisory Boamways had a longer integration timeline planned

when we acquirefRoyall], with the company running a little bit more independently initially.
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FAC { 81 Similarly, during the August 4, 2014alt Mr. Musslewhite explicitly referred to the
three levers.SeeDefs.” Mem. Ex. 13 at 18 (“For all the integration plan levers, [the departure of
Royall's CEO and CFO] has accel@mit [sic].”). During the November 5, 2015 call, Mr.
Musslewhite indicated that Advisory Board was beginning to focus on organiakititegration.
SeeDefs.” Mem. Ex. 19 at 6 (“[W]e are heavily focused on the organizational integratiotseffor
... my hope is that this strong operational atignt will lead to good Royall results across
2016"). And during the February 2016 call, Mr. Musslewhite stated that Advisory Board was
“bringing Royall online for some key HR, financial, and accounting systems.” Feb. 23, 2016
Earnings Call Trat 4, Defs.” Mem. Ex. 21, ECF No. 18-22.

Defendants also note that their statements about the integration were all reltitése to
“longer integration timeline” that Mr. Musslewhite disclosed to investors in Nfay.instance,
during that same call, Mr. Musslewhite stated that “integration is moving motdygthian we
had planned FAC { 81 (emphasis added). Similarly, in August, Mr. Musklte stated that
“the integration plan is proceediadpead of pacé Id. 88 (emphasis added). And in
November, Mr. Musslewhite stated that “from an integration and operational standmoarg w
making good progredkere.” Id. § 107 (emphasis added). Plaintiffs identify no statement in
which a Defendant representéat a specific aspect of the integration would be accomplished
by a specific period. Thus, Defendaalaim thattheir optimisti¢ but generalpublic statements
in 2015reflectedmerely that certain aspects of the integration were proceeding as planned
according to the longer integration timeline disclosed to invesindthatother aspects would
not begin until the following yearSeeDefs.” Mem. at 20-21.

Plaintiffs do notcontradict Defendants€haracterization of Advisory Board’s integration

plan. Nor could they.Plaintiffs’ confidential withesses were relatively lowevel Royall
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employeesan Account Coordinator responsible for fifteen Royall cliesuts] a Senior Data
Developer SeeFAC 11 45, 47.Theyprovide some insight into specitispects of the
integration, such as Advisory Board'’s efforts to synchronize administrativedosend
Salesforce systemseeFAC 1152-60, but they provide no insight into Advisory Board’s
broader integration plan or how the integraatuallyprogressed in comparison to that pldm.
fact, FE 2 admitted tbeing in the dark aboutdvisory Boards integrationplan. SeeFAC 58
(discussing a “rumor” that “Advisory Board would be ‘basically hands off’ of Régathe first
year after the acdgition”). It is unclear, then, hoRlaintiffs’ witnesses could determine
whether the integration was proceeding according to plan, as Defendants aiatedy

In addition,Plaintiffs’ witnesses’ somewhat contradictory statements in some ways
supportDefendantsposition. FE 2 asserted that no integration took place in 2015; that Royall
and Advisory Board “were basically like two separate companies” until 201§.52. FE 2
also admitted, however, that ttveo companies exchanged student datadm5, albeit slowly,
id. 11 47, 56, anthat the companies’ Salesforce software may have been integrated by “the end
of 2015} id. 1 57. And both witnesses stated that “aggressive” cross-selling efforts began
“shortly after” Advisory Board acquired Royalld. 1 61, 68. These statements do not show
that the Royall integration failed to progress according to, or ahead ofn®@aa5, given that
Mr. Musslewhite stated early on that the integration would operate on a “longgmeline”
with Royall “running a little bit more independently initiallyld.  81. And as noted, Plaintiffs
have not shown that their confidential withesses had access to information aupfinati the
integration fell behind Advisory Board’s plan.

The facts here are not unlike those considerddiitYang Hong v. Extreme Networks,

Inc., a case cited by both parties. In that case, the plaintiffs alleged thatahdashés publicly
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touted the progress of a post-acquisition integration, when ityrédai integration was a failure.
No. 15€v-4883, 2017 WL 1508991, at *1-5 (N.D. Cal. Apr. 27, 2017). In support of their
claim, the plaintiffs relied on several confidential withesses who assbéethtegration
problems “began immediately after thegaisition and worsened throughout the Class Period.”
Id. at *15. The court, however, held that the plaintiffs did not demonstrate that the defendants
statements about the integration were misleading when niédé& he plaintiffs failed to explain
“how or why” their witnesses-lower-level employees-“would have been privy” to the
company’s integration pland. at *16. “That the [witnesses] personally observed or
experienced the [cJompany’s integration efforts [waslfficient.” 1d. The court also found it
significant thatcertain witnesses corroboratte defendants’ public statements. For instance,
the plaintiffs’ witnesses claimed that “top sales performers” from treeiegompany were
replaced, which was consistent with the defendafasn that thentegration plan involved
“making significant cuts in personnelld. Thus, the plaintiffs’ factual allegations were
insufficient to support an inference that “statements regarding an integpédin were false
when made.”ld. at *17.

Similarly, Plaintiffs witnesseshere merely provide snapshots of Advisory Board’s
Royall integration planAnd those snapshots could be entirely consistent with Advisory Board’s
integration plan, even accepting Plaintiffs’ allegations as trueinstance,n February2015,
only one montlafter the Royall acquisition closebllr. Musslewhite touted the integration’s
“positive momentum” and stated that it was “going very weHAC { 77. While at that point
Advisory Board may not yet have merged its HR system with Royall’s, it hachlukyeloping
its crossselling pipeline.SeeFAC { 68 (stating that the Royé#lales team felt pressure soon

after the acquisition to quickly grow saledaustomers). Similarly, in May, Mr. Musslewhite
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stated that the integration was “moving more quickly than we had planned” and Mr. Kimshba
asserted that revenue synergies between the two companies were “proceeding dd we wou
expect.” FAC 1Y 81-82.Again, these statements could just as easily be referring to Advisory
Board'’s efforts at developing new products agg@fforts at merging the two Salesforce
platforms. Finallyin August, Mr.Musslewhite stated that hffélt] good about the path
forward with Royall closely integrated into EABhdmuch more closely linked to our sales,
renewals, and new product development teams and proce$de§ 100 (emphasis added).
These statements could refer to “the creslés already that came through EAdBationshis” by
that date,id. { 102, rather than the offering of Advisory Board health insurance to Royall
employees.There is no basis to conclude that the integration was not progressing acaording t
Advisory Board'’s longer integration timelirea timeline it disclosed to investor3.hat
Plaintiffs’ withesses “personally observed” particular aspects of AdviBoard’s “integration
efforts—without knowing the integration planis-“insufficient” to show that the integration
was falling apart in 2015Extreme Network2017 WL 1508991, at *16.

Plaintiffs’ arguments to the contrary are unpersuadsilaintiffs rely onHarmanto
assert that their confidential witnesses need not have had personal contactwatrn/ABoard’s
leadership to cast doubt on the Royall integration’s progress. Booifidential withesses
discussed itHarmanhad personal knowledge of material, isatbsed problems faced by the
defendant companyHarman 791 F.3d at 104, 106—@discussing the allegations of a sales
engineer who knew of a modification that rendered a particular product obsolete ,cancd @mt
manager who knew the volume of obsolete products held on the company’s books). Here, on the
other handPlaintiffs have not alleged that their witnesses knew or participated in Aglvisor

Board'’s full integration plan.
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Even crediting Plaintiffsallegations that certaicomponents of the Rolantegration
did not begin until a year after the acquisition, Plaintifise failed to showhatthe integration
lagged behind\dvisory Board’s internal timelingo which Plaintiffs’ withesses were not privy
SeeXM Satellite 479 F. Supp. 2dt 183(“The PSLRA requires plaintiffs to ‘plead with
particularitysufficientfacts to support [theifpeliefs as to why defendaritstatements were
misleading.” (alteration in origina(emphasis omittedquotingNovak v. Kasak®16 F.3d 300,
313-14 (2d Cir. 2000). This is particularly true given that Defendants indicated early on that
the integration would proceed on a longer timelare] that Royall would initially run a bit more
independently.

b. Certain Statement8VerelnactionablePuffery
Several oDefendants’ statemenéboutthe Royall integratiomvere alsanactionable

puffery. “[S]tatements [that] are too general to cause a reasonable investor to rely upon them’
are immaterial and inactionableMarman 791 F.3d at 109 (quotirgCA & Local 134BEW
Joint Pension Tr. of Chi. v. JP Morgan Chase,&G&3 F.3d 187, 206 (2d Cir. 2009)).Ptiffery
refers to one type of immaterial statement: the sogerieralized statements of optimism that
are not capable of objective verificatitinld. (quotingGrossman v. Novell, Inc120 F.3d 1112,
1119 (10th Cir. 1997)). Statements that constitute puffery employ terms that@esquishy,
too untethered to anything measurable, to communicate anything that a reaperssievould
deem important to a securities investment deci$iolal. (quotingCity of Monroe EmpsRet.
Sys. v. Bridgestone Cor@99 F.3d 651, 671 (6th Cir. 2005)).

Harman s instructive orhow courts should tade line betweemactionable corporate

optimism and actionablkessertions. IiHarman the D.C. Circuit held that defendant’s

statement that sales of a product were “very strong during #6€al"was actionablenot
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puffery. 1d. at 109. The statement was “specific about product and time pettdIt was thus
“plausibly understood as a description of historical fact rather than unbridled ¢erpora
optimism,i.e., immaterial puffery’ Id. On the other hand, the court notedhre “generalized
boasting” about a company’s business is too vague for an investor to evaluate andateorpo
into investment decisions, and thus is not actionalleat 109-10.

Defendants claim that nir# the integratiorrelated statements challenged by Plaintiffs
were“generalized boasting” rather thdescriptions ofact that could be evaluated by an
investor. SeeDefs.” Mem. at 25-26 (listing nine statements contained in FAC paragraphs 77, 81,
84, 88, and 107 Defendants are correct as to eight of those statemiemtsnstance,
Defendants claimedt various poits that the integration was “going very well,” FAC77, that
the integration was benefiting from “positive momentuid,,’that Defendants were “confident
that this combination is going to yield greaiccesg id., that there was “so much excitement”
about the integrationgd. { 84, and that Advisory Board was “making good progress” on the
integration,d. § 107. These are the types of squishy statements of corporate optimism that an
investor could not evaluate and act @ee Grossman v. Novdihc,, 120 F.3d 1112, 1121-22
(10th Cir. 1997) (holding that a defendant’s statements that the defendant compagyaiort
had achieved “substantial success” and was moving “faster than [the defendagti}there
puffery); XM Satellite 479 F. Supp. 2d at 180 (“[\Wéther marketingxpenditures arecost
effective; ‘sound,” ‘smart’ or ‘efficient is for the most part a relative and subjecjivégement
and carineither be quantified nor specifiedany way.” (quoting Cutsforth v. Renschle235 F.
Supp. 2d 1216, 1239 (M.[Fla. 2002)); Extreme Network<2017 WL 1508991, at *11-12
(holding that “statements that Extreme had substantial success integrasatgs teams,”

statements that a merger was “exceed[ing] . . . expectations” and “going \ghame
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“statements in anticipation of synergies resulting from the merger” were nataddgdgecond
alteration in original))Melot v. JAKKS Pac., IncNo.CV13-5487, 2016 WL 6902093, at *19
(C.D. Cal. Nov. 18, 2016) (holdingat ‘words and phrasesich asgrowing, ‘showing strong

momentum,’ off to a positive start,off to a good start,” anddff to a solid start are “ feel
good monikersthat arenot actionablé).

Plaintiffs, in large part, fail to respond to Defendants’ puffery aepus1 Plaintiffs note
that Defendantdid notargue thaeverychallenged statement wpsffery. SeePls.” Opp’'n at
35. This is true, but it does not provide the Court any basis to disregard Defendpmie rar
thatcertainstatementsverepuffery. As to those statements, Plaintfigue that only one was
not puffery: Mr. Musslewhite’s November 5, 2015 statement that “[w]hen | look at theedefy
interaction between multiple, different functional teams and the amount of cotlabh@eross
commercial, delivery, technology and central functions like finance, HR and Belg fery
muchlike Royall is just as much a part of the Company as any other division.” PIs.” Qpp’'n a
35-36. his statemenis closer to an actionable “description of brgtal fact,”Harman 791
F.3d at 109because it relates to the status of particular Royall funetifinance, HR, and IT—
at a particular time-November 2015. It contains verifiable information about the state of
Advisory Board’s organizatiai structure However, Mr. Mussl&hite’s statementhat “it feels
very mucHike Royall is just as much a part of the Company as any other division,” is the type of
executivespeak that isoo “squishy and “untethered to anything measurabte,support an
investmat decision.” Id. at 1® (quotingCity of Monroe EmpdRet. Sys.399 F.3dat671); see

also Mazzaferro v. Aruba Netw Inc, No. 13ev-2342, 2014 WL 12680773, at *1 (N.D. Cal.

Aug. 1, 2014) (holding thdvague comments such as, ‘I feel like we are in the most superior
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position’ . . . simply express corporate optimism and cannot support a claim for sgcuritie
fraud”).

Not to mentionPlaintiffs have not plausibly alleged that Mr. Musslewhite’s statement
was misleading when was madgin November 2015. FE 2 stated that operational and
administrative integration of Advisory Board and Royall began “towards the &t@il6fand the
beginning of 2016."FAC 1 52. FE 2 also stated that Advisory Board begakirig” Royall's
student data “sooner than January 2016,” FAC 1 56, and integrating the two companies’
Salesforce systems at “the end of 201&, 57. Mr. Musslewhite may have engaged in
corporate overexuberanadnen he stated thdtfelt like Royallwas“as much a part of the
Company as any other divisiorut Plaintiffs’ allegations indicatiat Advisory Board’s and
Royall’'s operations teanvsereinteracting and collaboraii by tha point!? Because Plaintiffs
have not shown thahe statemenwas false or misleading when mades inactionable Seeln
re Stratasys Ltd. S’holder Sedtig., 864 F.3d 879, 882 (8th Cir. 2017) (“[E]ven to the extent the
claim of‘unmatched speédould be actionable [nopuffery], the shareholders do not akegny
facts demonstrating that the 5G printers are not fastefahampetitor’sjother printers or other
desktop 3D printers on the markét.”

* * *

In summary, Plaintiffs cannot rest their securities fraud claims on Defehdaneyal

statementabaut the Royall integration’s progress. First, Plaintiffs have not plausiblyealleg

that the statements were false or misleading when made. Plailaiffsthat certairbusiness

12 And Plaintiffs fail to describe Advisory Board’s relationships with its other
“divisions.” If those divisions also operate more independently, as Royall did in 2015, Mr.
Musslewhite’s “feeling” may not have been incorrect, even given the lack ctigre
integration.
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functionswere not integratedetween Advisory Board and Royall until 2016, thattclaim is
not necessarily inconsistent with Advisory Board’s lontgem integration plan, a plan that
Plaintiffs’ withesses could not speak to. Secaightstatements challenged by Plaintjfils
complaint paragraphs 77, 81, 84, 88, and a@¥inactionable pufferySeeDefs.” Mem. at 25
26. They were expressions of corporate optimism that no reasonable investor wouabnely
3. Statements Regarding CrosSelling Efforts

Advisory Board'sRoyall acquisition wasriven, in part, by the potential for Advisory
Board to crossell its products and services to Royall’s clieatsd viceversa SeeJan. 21,
2015 Advisory Board Prospectus at $-Qver time, we aim to realize additional va[frem the
acquisition] by expanding member relationships across our portfolio and developing new
programs based on our joint assgtdefs.” Mem. Ex. 3, ECF No. 18-4; Defs. Exab6 (“[W]e
see tremendous cressll opportunities across our thousand-strong joint member base . . . .").
Advisory Baardbegancrossselling its praluctsand services shortly after the deal clos8ée
FAC 1 64 (stating that after the acquisitioAdVisory Board started basically saying, o.k.,
Royall, give us your client list, we're going to sell all of our products to thesele.); id. T 68
(stating that thésales team felt pressure soon after the acquisition to quickly grow sales and
customers). And Defendantsouted their crosselling effortsthroughout the Class Perio&ee,
e.g, FAC 181 (“[E]arly signs lad us to feel good about our future prospects for . . . continued
crossselling of Royall solutions to EAB members and EAB programs to Royall memberfs . .
(emphasis omitted)). Plaintiffs claim that these statements were false or mislesxdingeithe
failed todisclosethat“to the extent that there had been an effort to eseiSEEAB’s services to

Royall customers, those efforts hgeherally been unsuccessfuld. { 85. Defendants again
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argue that the statements were not misleading when made. Defs.” Mem Aafa®®, the Court
agrees.

Although crossselling opportunities were a kelyiver of the Royall acquisition,
Advisory Board cautioned investors that those opportunities wotlldenessarily bear fruit in
the short termFor exampleduring the February 11, 2015 conference &ail, Kirshbaum
stated that “the revenue synergies” and “cisspotential” of the Royall acquisition would not
“have much impact in calendar ‘1% s probably more of an outyear issu®efs.” Mem. Ex. 6
at 23. Similarly, during the May 5, 2015 call, Mr. Kirshbaum stated'#hiat of the
[acquisition’s] synergies, mostly through revenue synergies, willmgifsic] in outyears as we
work together to pursue joint sales efforts . . . .” May 5, 2015 Earnings Call Tr.[2ef$0,
Mem. Ex. 10 ECFNo. 18-11. And at least some investors internalized those statements. For
instance, during the May call, an analyst asked how investors “should . . . think abauidgreve
synergies between Advisory Board and Royall] over the next 12 to 24 mor@esfdinly not
expecting much of anything over the near term, but as we get into the 201&timges this
something that really accelerates Royall’s grovatie?” Defs.” Mem. Ex. 10 at 19 (emphasis
added).

In line with their longer-term projection, Defendants acknowledged limited selisg
success during the Class Periddr. Musslewhite statedduring the May call, that Advisory
Board“fe[lt] good almut [its] future prospect$or . . . continued crosselling of Royall solutions
to EAB members anBAB programs to Royall members . ..” FAC { 81 (emphasis added).

Similarly, during the August 15, 2015 call, Mr. Musslewhite acknowledged “a couptessf ¢
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sells already that came through EAB relationshigsld. § 102. He also stated that “the cress
sell of Royall into Advisory Board members is alreaelye are moving quickly there” and
“you’d see the same thing back into the Royall membership across the nexinginsrhid.
(emphasis omitted)In other words, Defendants stated during the Class Period that Advisory
Board was developing its croseling pipeline and that some cresdling occurredmostly of
Royall’s services to Advisory Board’s clients, but thatftiiebenefitsof Advisory Board’s
crossselling efbrts would not manifest untihter.

Plaintiffs again fail to allege that these statements were false or misledeling, a
formerRoyall Account Coordinator, stated that Advisory Board’s sales tactied tff or
“turned off” some of Royall’'s customeduring the Class Period=AC 1l 63—65. According to
FE 1, these tactics “had a significant negative impact” on the number of didrdais Royall
renewed in 2015Id. § 66. Importantly, however, FE iddhot claim that Advisory Boarfhiled
to sellanyof its programs to Royall clients in 2015, nadt be claim thaAdvisory Board clients
rejected Royall’s offeringsFE 2 similarly staté thatthe sales teams “failed miserably” at
hitting their sales targetsl. 68 butFE 2did notdescribe those targets or the types of sales

they called for** The complaint simply does not sufficiently allege tinaestors were deprived

13 Certainly, a “couple” of crossells is not an exuberant claim, and it puts into context
some of Defendants’ other nepecific, qualitative statements. Notably, Plaintiffs’ confidential
witnesses never assert tinatcrosssells took place, but rather that cresdling was an uphill
battle.

14 Again, it is important to place the alleged facts and Defendants’ statemtnthe
proper context. Plaintiffs, and their confidential witnesses, claim that Aghiszard’s
aggressive crosselling caused Royall’'s renewal rates to dr&eePls.” Opp’n at 31FAC 11
61, 66. FE 1 stated that by June 30, 2015, Defendants “had to have been aware” of dropping
renewal ratesFAC § 67. And during the first investor call after that date, on August 4, 2015,
Defendants acknowledged the low renewal rates and adjusted Advisory Boardigereve
guidance downward by several million dollaee idff 87#89; Defs.” Mem. Ex. 13 at 12, 16.
It is thus unclear how the market was deprived of material information regandingpact of
Advisory Board's allegedly deficient crosslling efforts.
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of material informationgiven that Defendants cautioned the market against the benefits of cross-
selling in theshort term SeeHoward 177 F. Supp. 3d at 309—{iiolding thatthe defendants
were not required to describe an integration in the pejorative terms assettedolgintiffs
where “[tlhroughout the Class Period, the defendants continued to make disclosures about the
significant costs required to fully integrate Golndustry into LS|, andknawledge that
Golndustry was not operating at a profiXM Satellite 479 F. Supp. 2d at 180 (holding that
“despite the [defendants’] optimistic language” aboutatemetrics, “no reasonable investor
would have expected” those metrics to improve in the short term because the defstaded
that the numbers wouldeteriorate)
4. Statements Regarding Goodwill

In February 2016, Advisory Board reduced the value @fjitodwillassociated with
Royallon its balance sheet. FAC { 111. This impairment, in large part, caused the company to
suffer a $101.8 million loss in quarter four, 201%ee d. 11110-11. Plaintiffs claim that
Defendants were aware in November 2€1d& such an impairmentas likely Seeid. 108
(“[A]s of October 1, 2015, the estimated fair value of the Royall reporting uhitatiexceed its
carrying value and, therefore, Royall had failed step one of the goodwill mgaaitest . . . .").
Plaintiffs argue that Defendants’ failure to disclose that information during the November 5,
2015 conference call rendered the optimistic statements made during thetpeadifically, that
Advisory Board was “on track to deliver [its] expectations forybar—misleading.Id. 108.
But Plaintiffs have failed to plausibly allege that the impairment had been detdratitiee time
of the November 2015 call.

Plaintiffs plead only one fact indicating that Advisory Board hazid#elto issue a

goodwill impairment as of November 2015: Advisory Board conducted its “annual goodwill
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assessment on October 1, 2018”1119 (emphasis omitted) (quoting Advisory Board’s March
11, 2016 1K filing). But as Defendants note, that statement merely indicates that Adviso
Boardbeganthe assessment in October 2015, not that ithatpletedhe assessment by
November. Defs.” Mem. at 31. The record indicates, in fact, that Advisory Board Mas sti
auditing its books as of Defendants’ February 23, 2016 conferencé&ealefs.” Mem. Ex. 21
at 8(discussing Advisory Board’s “preliminary estimate” of the impairmentgshavhich could
change because the company was “still auditingQlvisory Board did not issue its final
goodwill impairment untiMarch 11, 2016 FAC §119. While Defendants’ optimistic
statements during the November 2015 call were, in hindsigiurrect Plaintiffs have failed to
sufficiently plead that those statements were rendered misleading by a tadiseuss a
goodwill impairment that hadah yet been establishedFraud cannot be pled by hindsight.”
SRM Glob. Fund Ltd. P’ship v. Countrywide Fin. Co#18 Fed. App’x 116, 118 (2d Cir. 2011)
(citing Shields v. Citytrust Bancorp, In@5 F.3d 1124, 1129 (2d Cir. 1994)).
5. Failure to DiscloseKey Royall Departures

Around April 2015, Royall's CEO and CFO unexpectedly left the compSeg-AC 11
45-46, 50. Defendants, however, did not disclose those departures in their May 5, 2015 public
statementsSee id 1 86-84. They concede as mucBee generallipefs.” Mem. Plaintiffs
allege that this omission rendered the following public statements, made on Mejeading:

e “The good news here is thighe Royall]integration is moving more quickly than we
had planned.”

e “[E]arly signslead us to feel good about our future prospects for . . . continued cross-
selling of Royall solutions to EAB members and EAB programs to Royall members
e “We are pretty early, but [revenue synergiad crosselling effort$ are proceeding

as we wuld expect.”

e “There is so much excitement that we have around Royall
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e There was “nothing surprising” to Defendants in terms of how the previous quarter
compared to their internal expectations.

o “[W]e feel like we are definitely within the zone [oévenue] pacing . . .”

Id. 11 86-84 (emphasis omitted.

In responsgDefendantslaim that they simply were not obligateddisclosethe
departures to investors in MageeDefs.” Mem. at 2628. As noted, “there is no general duty
on the part o company to provide the public with all material informatioXM Satellite 479
F. Supp. 2d at 178 (citinig re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1432-33 (3d
Cir. 1997)). “However, under Rule 10b-5, a company has a duty to disclose ‘when silence would
make other statements misleading or fdlséd. (quotingTaylor v. First Union Corp.857 F.2d
240, 243-44 (4th Cir. 1988)). And Plaintiffs contend tetendantssilence regarding the
Royall departures made théflay 5 statementsegarding “Royall’s prospects for sales and
crossselling and revenue and earnings expectatiansleading Pls.” Opp’n at 25. Plaintiffs’
allegations do not support this contentiercept as t®efendants’ statements regarding revenue
expectationswhich are discussed below

Otherwise Plaintiffs fail to connect the Royall departures to the specific statements
challenged in the complainEirst, Plaintiffs argue thatecause¢he departures would impact
Royall salesrenewalsand revenueat leasin the shorterm,disclosure of the departures was
necessary to makany discussion of crosselling accurateSeePIs.” Opp’n at 23—-26; FAC 1 88
([T]he CEO and CFO chose to depart earlier than expected, impacting salessatid up. .”)

(emphasi®omitted) But by May,Mr. Kirshbaum had already told investors that Advisory Board

15 plaintiffs also allege that the revenue guidance issued on May 5, and Mr. Kirsebaum’
statementhat the Defendants “feel pretty confident in our numbers for the year,” were
misleading when madeSee d. 11 83, 85. The Court will discuss those particular allegations in
greater detail below.
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was taking a longeterm approach to croselling and product development visdg-Royall
and that revenue synergieem the Royall acquisitiomwould likely not bear fruit until 2016.
SeeDefs.” Mem. Ex. 6 at 28statingin Februarythat “the revenue synergies” and “cressl
potential” of the Royall acquisition would not “have much impact in calendar ‘15.”). And Mr.
Kirshbaum raffirmed thatguidanceduring the May all. SeeFAC T & (“[A] lot of the
synergies through revenue synergies would come in out years . . . .”). Defendahtbuesul
“feel good” about the company’s future cresling prospects based on “early signs,”
notwithstanding the short term disruption caused by the Royall departdr&s31

Secondcertain of the challenged statements toutedRitnall integration’sstatus as of
May 5. See idJ 81 (“[Integrationis movingmore quickly than we had planned . . (efmphasis
added); id. 1 82 (We are pretty early, but [revenue synergies and eseligg effortsjare
proceedingas we would expect(emphasis added)).h& Royall departures occurred shortly
before May 5.See id{ 45 (stating that the CEs replacement addressed Royall employees for
the first time on April 15, 2015)¢. 1 90 (stating that the departures happened in “April, early
May”). Plaintiffs do not contend that in the short time between the departures and Defendants’
statements, Adsory Board'’s integration plan fell apart. Nor co®@intiffs, because, as
discussed abovéheir confidential withesses were not privy to that pldmus, it was not
misleading for Defendante state that thRoyall integration had gone smoothly in the previous
guarter, evesuspecting that the departures could possibly impact the integrationSater.
Williams v. Globus MedInc., 869 F.3d 235, 241-43 (3d Cir. 2017) (holding that the defendant
was not required to disclose its decision to terminate a digiribeiationship when the
termination had not yet impacted the company’s saled the plaintiffs failed to plead “that a

drop in sales was inewible”).
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For the same reason, Mfirshbaum’s statemesthathe “fe][lt] like [Advisory Board
was] definitely within the zone of [revenue] pacing” in May, and that there wakitigot
surprising” to him, verenot rendered misleading by Defendants’ omission. Mr. Kirshbaum was
asked whether “anything surprised [him] . . . in the quarter in terms of how [AdBsairyl]
compared to [its] internal expectations” for revenue and EBITBAC { 83. While the
unexpected departures of Royall's CEO and CFO less than a month earlieaveayenerally
been surprising to Mr. Kirshbaum, Plaintiffs have not shown how those departures would have
impacted therevious quartes revenues and EBITDA, the subject of Mr. Kirshbaum’s
statemerd.

Plaintiffs seem to arguthatbecause Defendants’ May 5 statements related in some
manner to crossellingand integrationDefendants were required to disclose all material
information that could also relate to crasadlingand integration The PSLRA requires greater
precision. Rdintiffs must plausibly allege that tkpecific statementshallenged were rendered
misleading by Defendants’ failure to disclose the Royall departuremtifidehave failed to do
sowith respect to the statements listed above

6. Statements Regarding Resnue Guidance

At several points during the Class Period, Advisory Board issued guidanceipgpjec
2015 revenues for Advisory Board and Roy&keFAC 11 76, 80, 87, 106Defendants
occasionally discussed this guidance in their public statem8etsd. I 83 ([W]e feel like we
are definitely within the zone of pacing and feel pretty confident in our [revertLEBITDA]
numbers for the year.”). Plaintiffs claim that Defendants “lacked a relsisdmasis” to issue the
guidancesee, e.qg.id. 1103(b), and that Defendants’ May 5, 2015 revenue guidance and

accompanying statements were rendered materially misleading by Deffididure to disclose
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the unexpected departures of Royall's CEO and CFO in Ayeel,id.{ 85(c), (d) These claims
have meit only as to Defendants’ May 5, 2015 guidance.
a. February 11, 2015 Guidance

On February 11, Advisory Board issued guidance projecting $780 million to $800 million
in 2015 revenue, including $125 million to $135 million from Roy&leed. { 76. Plaintiffs
contend that this guidance was misleading becadsiéed to account for Royall’s revenue
recognition practicehe stalledRoyall integrationand Advisory Board’s failing crosselling
efforts See idf 79 However, as discussed above, Plaintiffs have not @idadts indicating
that Royall’s previous revenue recognition practice would impact Advisory Bo2a@d’s
revenue, or that a reasonable investor would consider it significant. And Pldiatiéfdailed to
show that the Royall integratiomas not going according to plan, particularly only one month
after theRoyall acquisition closed.

In addition as Defendants note, their February 11 statements informed the market that
the February revenue guidance was not contingent on Advisory Board achievingasignific
synergies from the Royall acquisition in 201%eeDefs.” Mem. Ex. 6 at 23 (stating that “the
revenue synergies” and “cressll potential” of the Royall acquisition would not “have much
impact in calendar ‘15”). Anche guidance was not a “commentary on [Royall’s] performance.”
Id. at 20. A reasonable investor would thus have been on notice that Advisory Board’s cross-
selling efforts were not materially relevantth@ February guidancerailure to further discuss
those efforts, then, did not render the guidance misleadieg.Phelps883 F. Supp. 2d at 214
(holding that a public statement was not actionable whbeerélevant facts were disclosed and

were clearly available to plaintiffsthough not in the prese form the plaintiffs wanted)

38



b. May 5, 2015 Guidance

On May 5, Advisory Board reaffirmed its February guidance: Advisory Board would
produce $780 million to $800 million in revenue in 2015, $125 million to $135 million of it from
Royall.'® SeeFAC 1 80. Mr. Kirschbaurexpressed confidence this guidance during the
conference call on that date, stating that Defendantspfettly confident in our numbers for the
year.” Id. 1 83. Plaintiffs contend that thguidance was misleading because it failed to account
for Royall’'s revenue recognition practice, fading Royall integration and crosselling efforts,
and thé'sudden”departures of Royall’'s CEO and CFO in or around Agdl.§ 85. Plaintiffs
have plausibly alleged that Defendants’ failure to disclose the departasasaterially
misleading

According toPlaintiffs, Defendants’ “reaffirmation of Advisory Board’s revenue

guidance . . . is actionable because Defendants knew that the (undisclosed) dep@tya s
CEO and CFO] would have a material impact on sales and revenue.” Pls.” Opp’n at 38. Thus,
Plaintiffs argue Advisory Board “was not on track to achieve its 2015 financial projections” by
May, yetDefendantded investasto believe that it was on trackd. at 39. Again, Defendants

do not contest that Royall's CEO and Cle@ before May. Nor do they argue that Advisory

Board accourgd for the departures in its revenue guidance. Nor do they diffaitéen

hindsight, the departures hurt Royall’'s 2015 sales and renewals. Rather, Defangiaathat

16 Advisory Board’s May revenue guidande dot explictly reaffirm the Royall
guidance issued in February. Defs.” Mem. Ex. 9 at 8. In theory,ttieeguidanceould have
incorporated a lower revenue projection for Royall, and higher projections forAmthisiory
Board business unitsSee Williams869 F.3d at 246 (holding that the plaintiffs’ revenue
projections were inactionable becatise plaintiffs did “not plead[] any facts to support their
claim that [the defendant company] incorporated anticipated revenue from” deduscglplier
contract in those projections). However, Defendants did not raise this issue, anddésespan
to assume that Advisory Board implicitly reaffirmed the Royall guidancean, long with the
Advisory Board guidanceSeeDefs.” Mem. at 32.
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“any such calculugabout the Royall departures] made as of May 5 would have been pure
speculation.” Defs.” Mem. at 28. In other words, Defendants argue édathrevenue

guidance was nahateriallymisleading because it was impossible for Advisory Board to account
for the Royall departures at that tirtfe.

Defendants’ own statementsAugust 2015 make clear that tReyall departures
materiallyharmedRoyalls 2015 renewals and wgells Mr. Musslewhite stated that Royall’s
“CEO and CFO chose to depart earlier than expected, impacting salesselts wuring a
critical time and distracting the organization.” FAC 88 (emphasis omititezifurther
explained thathe two executivethad their hands very tightly controlled around if there was any
sales management,” that they &t top of the business and sfeel] the bus) and thatthe CEO
was“personally involved in a lot of the ugell and crossell typeconversations and had some
relationships.”Id. § 91. And Mr. Kirshbaum stated that the departures resulted, among other
reasons, in Royall “not capturing as many new clients or up-sell opportunitles @sor years.”

Id. 1 89. Plaintiffs’ confidendl witnesses corroborate those statements. For instance, FE 2
stated that the departures created uncertainty among Royall’'s custothéngdered [Royall’'s]
sales efforts.”ld.  48.

Although Defendants may not have been able to quantififdlyall departures’ impact
in May 2015,it is plausible to infer thate departuresvhich occuredafter theFebruary
revenue guidance was issuathde it more likely that Royall would ultimately underperform

that guidance. A reasonable investor would have fabatinformation significantCf.

17 Defendants similarly awge that they “could not have foreseen, as of May 5, 2015, what
impact [the departures] would have on Royall before the critical springsssssn ended on
June 30.” Defs.” Mem. at 28. While couched as a materiality argument, it is mordyproper
analyzed as an argument that Defendants lacked the necessary state of mincdttdieenier
their May statements. The Court will analyze this argument below, in its siiscus scienter.
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Howard 177 F. Supp. 3d at 306 (“[E]ven if tfgefendant company’dinancial statements were
not themselves inaccurate, the defendamiblic statements publicizing the strong performance
of divisions, which were inaict doing poorly, are material because these statefmentil be
viewed by the reasonable investor as having significantly altered the totaf mformation

made availabl&. (quotation marks omitted) (quotingasic 485 U.S. at 23132)). Instead, wit

no caveat, Advisory Board told investors that Royall would achieve the same reMeadi®éen
projected to achieve before the departursintiffs havethus plausibly alleged that
Defendants’ revenueaffirmation was misleading by omissioBeeHarman 791 F.3d at 105
(holding that the plaintiff stated a Section 10(b) claim where the defendard tastelan to
reduce its substantial inventory” but “did not disclose historical facts that cotedalffected the
success of the plan being disedY; Institutional Inv’'rs Grp. v. Avaya, Inc564 F.3d 242, 249,
263-66 (3d Cir. 2009) (holding that a company’s “reaffirmed projections of revenue agidsna
were . . . no longer sound (and were thus misleading)” wienompany experienced
significart pricing pressuréduring the previous quarteyet failed to disclose that pressure);
Howard 177 F. Supp. 3d at 306 (holding thatisrepresentations regarding the financial
performance of the two business components that the defendants . . . publicly toubedras gr
with healthy margingwere] clearly material”)

Defendantsreliance orBoston ScientifiandWilliamsis unpersuasive because those
cases involved more speculative risks than the risk faced by Defendants in Mayr2BbSton
Scientifc, the defendantompanyand its executivessueda series ostatementn late 2009
and early 201@outingthe company’'positive sales outloo&nd successful sales forcie re
Bos Sci Corp. Seclitig., 686 F.3d 21, 24-26 (1st Cir. 2012). The company did not disclose,

howeverthat it was in the process of firirrgkeyregionalvice president o$alesand several
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sales reps, who would defect to a competitdr.at 28—-29. Te plaintiffs claimed that the
company’s positive statemeratbout its sales forcerere rendered materially misleading by the
company’s failure to disclose the firingkl. at 27-28. The First Circuitlisagreedfor the most
part Id. at 28. It concluded thaté “main risk” to the company was that the fired sales reps
would “take business with themlId. at 29. Thus, theompany’'sfailure to disclose the firings
was not materidbeforethey occurredecause the risk of lost business was uncettiaim Id. at
28. Theomission was still not material after the firingscurred but before the disgraced reps
were hired by a competitor, because it was “not plainly foreseeable” that theadpdiee to a
competitorand take business with thend. at 29. The firings were particularly immaterial at
that time becausiie company predicted lost sales of, at most, one perceéstohual
revenues.ld.

Halting there, Defendants argue tBaiston Scientifics analogous to this case.
According to Defendants, the Royall departures wetenaterial in May because their impact
was notforeseeable, like the impact of the sales rep firingdoston Scientifievas not
foreseeabldefore the reps were hired by a competitor. Defendants, however, ignoré tife res
Boston Scietific’s materiality analysis.

The firedregional vice president iBoston Scientifievashired by a competitor in
January 2010, after whiche company’s CEO made additional positive statenaasit the
company’s salerce Id. at 25 In re Bos. Sic Corp. Seclitig., No. 10ev-10593, 2011 WL
4381889, at *2 (D. Mass. Sept. 19, 201While the “main risk” to the compa#ythat the fired
reps would take business with themay not have been foreseeable before these statements
were made, the risk had manifested by th&hne district court determined thiatvas reasonable

to infer thatthe company’s executivéknew, at that time, that the[] terminationsyhavesome
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impact on the [clJompany’s . . . revenue8bds Sa., 2011 WL 4381889, at *12. Givehis
inference, he courtconcluded thatthetotal mix of information available to investors may
have been somewhakewedby the lack of disclosure of the terminatichdd. (citing
Lormand 565 F.3d at 249). The court thus held, and the First Circuit did not disturb, that the
companys failure to disclose the sales rep firings was matetdlat 14. Similarly here, he
Royall departures’ risk to Advisory Board’s business—the loss of key sales relghsrdimad
manifested before the May 20%&tements Plaintiffs have pled that the departures would
foreseeably have some impact on Royall’s sales and renelivalshusreasonable to infer that
the departures, like the sales rep departurBegton Scientifiovould have materially impacted
the mix of information available to investors

Williamsis alsoinapposite The plaintiff in that case challenged a company’s failure to
disclose, when issuing earnings guidance, its decision to terminate émagtewvith a
distributor. 869 F.3d at 238 hat termination ultimately caused a material drofhen
company’s salesld. at 239. However, when the company issued the guidance, the distributor
was still distributing the company’s products, the company had “spent months pgepagnd
its relationship” without an impact on sales, and the plaintiffs failed to adegp&tal that the
company’s executives “should have expected” the negative financial impact timeait el
occurred.ld. at 242-43. Here, on the other hand, wbefendantsssued the May guidance
the Royall executives hadcently andinexpectedly left, and the complasmallegations
plausibly support an inference that Defendants undersabdie timetheimpactthe departures

would have on revenués.

18 Andropolis v. Red Robin Gourmet Burgers, Jnpon which Defendants also rely, is
even more inapplicable to the facts of this cd®ed Robirinvolved a company’s failure to
disclose theeasonfor its CFO’s departure, having disclosed the departure itself. 505 F. Supp.
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Deferdarns also rote that “the maximum measure of [the Royall departures’] impact on
2015 sales [was] a mere 0.9% to 2.2% of the Advisory Board’s revenue,” Defs.’ &128)
potentially less than the impact the First Circuit found immateriBbston Scientificlt is true
that“information regarding a small business segment that is unlikely to affectttie bf the
entire company is generally not matefiaHoward, 177 F. Supp. 3d at 310 (citiity of
Edinburgh Council v. Pfizer, Inc754 F.3d 159, 174 (3d Cir. 2014)). But again, the touchstone
of materiality is whetheinformation “may affect the desire of investors to buy, sell, or hold the
company’s securities.Castellano v. Young & Rubicam, In257 F.3d 171, 180 (2d Cir. 2001).
Thus, if information could impact a reasonable investor’s decision making, the atimnia
importance to the company’s bottom line is largely irrelev&ar that reason, thoughet
product at issue inlarmanwas a “rather small component dhe company’stotal portblio,”
statements regarding the product were material because it was “part of thedi)os largest
division and had been the focus of recent public statements.” 791 F.3d at 109. Likewise here,
while the Royall departures made a small dent in AdviBoard’soverallrevenues, they were a
key development in Advisory Board’s largest acquisition ever, an acquisition thatrrexdtgd
significant investor interestA reasonable investor would consider the departures material to

Advisory Board’s revenue outlodR.

2d 662, 686 (D. Colo. 2007). The court found that omission immaterial, both because no SEC
regulation mandated the disclosure, and because the plaintiff failed to suffieleage that

“had [the defendant]isclosed the reasons fohe CFO’s]termination. . .a‘reasonable

investor’ would have considered the disclosure impaftat at 688. Here, to the contrary, a
reasonable investor would have considered the Royall departures important, ssgzr8IEC
regulations.

19The market's reaction after the departures were disclosed on Augrstides
additional evidence that the Royall departures were mat&esd.Oran v. Staffor@26 F.3d
275, 282 (3d Cir. 2000) (“[Wien a stock is traded in an efficient market, the materiality of
disclosed information may be measured post hoc by looking to the movement, in the period
immediately following disclosure, of the price of the fisrstock”); XM Satellite 479 F. Supp.
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Finally, Defendants argue that théstatements regardingvenue guidanteare
protected by the PSLRA'’s safe harbor provision. Codified at 15 U.S.C. §(@ga)(A)(i), the
safe harbor protectforward-looking statemefis]” that are “identifed as. . .forwardlooking
statement[s]and [are] accompanied by meaningful cautionary statements identifyingamipo
factors that could cause actual results to differ materially from thdake fiorwardlooking
statemerjs].”?° Even in the absencé meaningful cautionary language, a forwdwodking
statement is protected unless it was made “with actual knowledge . . . that therdtatasnialse
or misleading.”ld. 8 78u5(c)(1)(B)(i); see also In re Quality Sys., Inc. Skitig., 865 F.3d
1130, 1149 (9th Cir. 2017l re Harmon Int’l Indus., Inc. Setitig., 27 F. Supp. 3d 26, 40-41
(D.D.C. 2014)rev’d on other grounds791 F.3d 90 (D.C. Cir. 2015). The second form of safe-
harbor protection—the actual knowledge requiremeamelates to Defendants’ scienter, discussed
below. The first forrm—meaningful cautionary language—does not help Defendants here.
Meaningful cautionary language “calls for substantive comgpegific warnings
tailored to the specific future projections, esttes or opinions in the [statements] which the

plaintiffs challenge.”Howard 177 F. Supp. 3d at 308 (alteration in original) (quokiiagman

2d at 182 (evaluating an analyst’s response to information in determining whether tha
information was material). Advisory Board’s stock price fell 21% over the ngxtSieeFAC
96. And analysts attributed that drop, at least in part, to the Royall depaSesss. 97
(quoting analysts’ reports that, in selling off Advisory Board’s shares, ‘iokeseemed to
largelyignore the strength in the core healthcare and focus instead on the Royall sales
weakness,” and that “most of the Royall weakness was due to executives leadiffg94
(quoting an analyst’s report that “[tjhe unanticipated departure of RoZ4@ amnl CFO
weighted heavily on the critical June Q sales period”).

20 pjaintiffs concede that the May 5 statements regarding revenue guidancesagd:for
looking” under the PSLRASeel5 U.S.C. § 78%{i)(1)(A), (C) (categorizing “a projection of
revenues” ad “a statement of future economic performance” as forward-lookévglya 564
F.3d at 254-55 (holding that the defendants’ statement that they were “on track ttheiget |
goals for the year” was forwatdoking). Rather, Plaintiffs argue that those statements do not
meet the PSLRA’s other requirements for safe harbor protecieealIls.” Opp’'n at 38—41.
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791 F.3d at 102). “Cautionary language cannot be ‘meaningful’ if it is ‘misleadirghirof
historical factg].” Harman 791 F3d at 102 (quotinglayton v. Am. Exp. C&04 F.3d 758,
770 (2d Cir.2010)

In determining when cautionary language is sufficiently meaningfrmanis again
instructive. In that case, the D.C. Circuit considered whether the defend&ndedadequate
cautionary language when thisgleda sales forecast for a specific produad announced an
ambitious sales drivi® reduce their inventory @hatproduct. 791 F.3d at 96-9The forecast
warned that the company’s product intay had grown significantly, and thié$ sales could
suffer if the companyfailed to‘develop, introduce and achieve market acceptance of new and
enhanced product’ 1d. at104. According tohe plaintiffs the sales forecast was misleading
because the defendants knew that the company held a “large inventory of oldatig@ner
obsolete [products] which” the company “could not sell or was forced to sell at argiddst
loss.” 1d. at105. Taking that facts truethe D.C. Circuit held that trmmpany’swarnings
were insufficient to provide safe harbor protectionthe statement at issuél. Although the
defendants’ cautionary statements suggested that obsolescence could becomeenarptbbl
future, thestatementslid not disclose the “obsolescence that had already materialized” and that
posed a significant threat Befendantsforecast.|d. at104. In other words, “[e]ven if viewed
as implicitly raising the specter of obsolescence, the statemene insufficient for at least the
reason that they did not warn of actual obsolescence that had already tecitised.” 1d.

Thus, “the purportedly cautionary statements were not meaningful becauseetbaynisleading
in light of historical fact. 1d.

Like the cautionary language Harman Advisory Board’sMay 5warnings ignored

facts existing at the time they were issudal relevant part, th®lay 5press release stated that
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Advisory Board could “fail[] to realize the anticipated benefits of the R@gajuisition,” and
that its financial condition could be harmed by the “diversion of management’sattiotn
operations by activities focused on the integration of Royall's businesss’’ Defm. Ex. 9 at 9.
Advisory Board’s form 10-KT, which the May guidanoeorporated by referencstated that
the company’s financial condition would be “adversely affectettigfcompanyvas “unable to
integrate successfully Royall's operations into [its] own.” Form 10-KT TwansReport at 7,
Defs.” Mem. Ex. 7, ECF No. 18-8The 10KT also statedhat the tiversion of management’s
attention[because of the acquisition] and any difficulties encountered in the transition and
integration process could otherwise hdits] business, financial condition, and operating
results” Id. Finally,the 10KT stated that “[d§lays in successfully integrating and managing
employee benefits could lead to dissatisfaction and employee turndder.

These generalarningssuggest that management turnos@uld impact Advisory
Board'’s ability to realize the full benefits of the Royall acquisition. But by the time o
Defendants’ May statementsey management turnoviead already occurred And Defendants
have not identified angautionary language addressing that turnover, warning investors that the
recentdepartures of Royall’s top two executives could impair Royall’'s sales dtsingtical
season.SeeXM Satellite 479 F. Supp. 2d at 185 (holding that a company’s cautionary language
was adequate whehe companyredicted that certain metrics would decrease or stabilize, but
warned that consumer demand and advertising could cause those specific migitiezase).
Even readin@efendants’ May warnings broadly, the warnirigientifie[d] a potential risk, but
‘impl[ied] that no such problems were on the horizon [though] a precipice was in’sight.’
Harman 791 F.3d at 102 (quotingsher v. Baxter Int’l In¢.377 F.3d 727, 733 (7th Cir. 2004)).

Such language is inadequate to meet the safe harbor sthedarge itfail[ed] to account for
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the materialization, rather than abstract possibility, of the important risk pgs8mbyall’'s
management turnovét. Id. at 106;seealso Howarg 177 F. Supp. 3d at 308 (holding that the
warning that “increased competition may result in reduced operating mangitasa of market
share” was not meaningful when “increased competitioralr@ddy resulted imeduced margins
and loss of certain ctemers” (emphasis addedy).
c. August 4, 2015 and November 5, 2015 Guidance

On August 4Advisory Boardreduced the top end t$ 2015 revenue guidanfem
$800 millionto $790 million. FAC 1 87. Mr. Kirshbaum clarified during the August 4 call that
thecompany reduced its guidance “to account for the impact of Royall perforrdpets.’
Mem. Ex. 13 at 10. Mr. Musslewhite furthexplained that “from a growth perspective Royall
ha[d] not yet performed as [they] expectetd’; FAC {88. Despite these disclosuré¥aintiffs
assert that Advisory Board should have gone farthat,it“lacked a reasonable basis” for even
the reduced revenue guidandeAC 1103. Thus, according to Plaintiffs, the amended guidance
was misleading because it still padttoo rosy a picture of Advisory Board’s financial

condition. SeePIs.” Opp’n at 39.

21 This conclusion is reinforced by the fact that “the Company’s cautiotetensents
remained unchanged” throughout the Class Period, “despi@ificant change in
circumstances of material importancéfarman 791 F.3d at 107. For instance, both the May
and August press releases warned generally of Advisory Board’s “falvealize the
anticipated benefits of the Royall acquisition,” and “diversion of managemeietgian” due to
the Royall integrationSeeDefs.” Mem. Ex. 9 at 9; Defs.” Mem. Ex. 12 at 10, ECF No. 18-13.
Yet between May and August, the deleterious impact of the Royall departurecbagbe
apparent. As the D.C. Circuitased inHarman “[t|he consistency of the defendants’ language
over time despite’ changing circumstances ‘belies any contention that timaaulanguage
was ‘tailored to the specific future projectionHMarman 791 F.3d at 107 (quotirfglayton 604
F.3d at 773).

22 Defendants also argue that the February, August, and November revenue gailtance f
within the PSLRA’s safe harbor. Defs.” Mem. at 34. But the Court need not address that
argument, because Plaintiffs have failed to show that thagegdwas misleading when issued.
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Plaintiffs complaint d@snot identifyanyfacts that contradict the Augustd November
guidanceit merely asserts that the guidance lacked a “reasonable’ basis 11 103(b),
108(c). Plaintiffs’ opposition brief provides more color. It asserts that thergadstill
underestimated the likely impact on sales and revenue caused by the dep@Royalts CEO
and CFOJpbecause Defendants knew the impact wouléngsrate in 2016.” Pls.” Opp’n at 39.
But Plaintiffs’ complaint and the record indicate that Advisory Board accouotelef
Royall departures in reducing isvenueguidance. During the August 4 cdllefendants stated
that “management turnover” HtRoyall’s “sales and upells” and distracted the organization.
FAC 1188-89. Those effects would, at least in part, cause Royall’s revenues to “be below the
low end of” the company’s initial projection “by several million dollars.” ©eflem. Ex. 13t
12, 16. And the effects would continue to deflate Royall’'s revenues in the second half of 2015
and into 2016.FAC 189. The revenue guidaneesthus informed by “the likely impact on
sales and revenue caused by” the Royall departangisthe markeétnew it Pls.” Opp’n at 39.
It appears, then, that Plaintiffs simply disagree with Advisory Board’s Awmnast
November guidance, given that the guidance proved to be inaccBrat{t] he fact that
[Advisory Board’s] performance did not conform to that predicted supports no inéetleatdthe
companys] statements lacked a reasonable basis when mEdaal v. MClI Commcn’s Corp.
16 F.3d 1271, 1278 (D.C. Cir. 1994). ARthintiffs fail to plausibly allege thalhe August and
November guidanckacked a reasonable basis when mddaintiffs’ claims based on this
guidance ar¢hus “fraud by hindsight” for which Section 10(b) provides no recouxsé.
Satellite 479 F. Supp. 2d at 176 (“Where fraudulent projections are alleged, the plaintif§iis] mu
... identify in the complaint with specificity some reason why the discrgpagtoveen a

companys optimistic projections and its subsequently disappointing results is attributable to
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fraud.” (alteration in original) (quotingillson Partners Ltd. P’ship v. Adage, Ind2 F.3d 204,
209 (4th Cir.1994).
7. Summary of the Alleged Material Misrepresentations

Plaintiffs have sufficiently alleged that Advisory Board’s revenue guidassued on
May 5, 2015andMr. Kirshbaunis statemenin support of that guidance, were materially
misleading because they failed to account for the sudden departures of Rogélland CFO.
SeeFAC 1180, 83; Defs. Mem. Ex. 9. At the very least, those public statements were rendered
misleading by Defendds’ failure to disclose the departures. On the other hand, Plaintiffs have
failed to identify any other statement or omission attributable to Defendantg thei@lass
Period that was materially false or misleading. Defendants’ motion to disntiss granted
with respect to those statements or omissions identified in the complaint, othdretihdayt5,
revenuerelated statements.

B. Scienter

Plaintiffs have sufficiently alleged thtte revenue guidance issugglDefendants on
May 5, 2015, and MKirshbaum’s accompanying statememgre renderechaterially
misleadingoy Defendants’ failure to disclose the Royall departuiiesstate a Section 10(b)
claim, however, Plaintiffs’ allegations muasogive “rise to a strong inferendkat the
defendalts] acted with the required state of mind issuing the misleading guidancelarman
791 F.3d at 100 (quoting 15 U.S.C. 8§ 7). Plaintiffs must plausibly allege facts such that a
“reasonable person would deem the inference of scienter cogedit leadt as compelling as any
opposing inference one could draw from the facts allegeldvvard 177 F. Supp. 3d at 311

(quotingTellabs, Inc. v. Makor Issues & Rights, Lt#651 U.S. 308, 324 (2007)). In making this
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determination;the [C]ourts job isnot to scrutinize each allegation in isolation but to assess all
the allegations holistically. Tellabs 551 U.S. at 326.

Section 10(b) and Rule 10bk&bility normallyrequirea mental state embracifimtent
to deceive or defraud, or extreme recklessness to that effettLorenzo v. SEC872 F.3d
578, 589 (D.C. Cir. 2017¥)ee alsd.iberty Prop. Trust v. Republic Props. Cqrp77 F.3d 335,
342 (D.C. Cir. 2009) (quotin§EC v. Steadma®67 F.2d 636, 641 (D.C. Cir. 1992/s
discussed above, however, a plaintiff seeking to impose liafulity forwardlooking statement
must show “actual knowledgéfiat the statement was false or misleadihg U.S.C. 8 78u-
5(c)(1)(B)(i). The question here, then, is whether Plaintiffs’ have met that buiitterespect to
Defendants’ May 5, 2015 revenue guidance and the accompanying statement.

Defendants concede that they knew about the Royall departures by MAis5.
knowledge is necessary, but not sufficient to make out a Section 10(b) claim. Blainst
also plausibly allege th&@tefendant&new, on May 5, that the Royall departures wdikiely
cause the company to miss its revenue projectiénsl to that point, Plaintiffs argue that
Defendants “understood, at the time of [the Royall departures], the impact thieiagppwould
have on Royall’s sales, cross-selling, and revenue and earnings estinkdse Opp’n at 24.
This is a close &, but the Court concludes that Plaintiffs’ allegations plausibly support their
argument

Plaintiffs have allegetstrongcircumstantial evidenéghat Defendants closely
monitored the Royall acquisitiorSeeHoward, 177 F. Supp. 3d at 312 (quotiNgw Orleans
Emps.Ret. Sys. v. Celestica, Ind55 Fed. App’x 10, 13 (2d Cir. 2011)) (holding teabng
circumstantial evidencean support a finding afcienter) It was Advisory Board’s largest

acquisition ever.SeeFAC 1 39. Defendants touted the diligence devotéd teeed. | 78
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Defendants often referred tioe acquisitionandRoyall’'s performancen their public
statementsSee, e.gid. 1 77 (“[T]here is a lot of positive momentum on both sides and we are
confident that this combination is going to yield great succésgiphasis omittegl)d. § 81

(“[W]e are having some key early wins around introducing Royall's wddds enrollment
managed services to education advisory board members.”). hAsd statements indicated that
the Royall acquisition’s succes&s a key priority for Advisory Board in 2015SeeDefs.’

Mem. Ex. 10 at 19-20 (stating, when asked about Advisory Board’s npagergoing forward
that “[t]here is so much excitement we have around Royall and so much upside frarhthdot
things we’ve talked about on this call that | think that’s really going topycour growth efforts
around the higher ed side.”).

Given the attention Defendants paid to the acquisition and Royall's subsequent
performance, it is plausible to infer that Defendants understood the key dritieas of
performance.SeeAvaya 564 F.3dat 271 (holding that, when the defendant company’s
“operatirg margin was viewed as so important to the health of the company (and its
attractiveness to investors) that its supposed ability to hold and grow this nvasgdescribed

as the ‘Avaya story,” it was plausible to infer that the company’s CFO pagisgclose
attention to these numbersHpward, 177 F. Supp. 3d at 313 (holding that the plaintiffs
plausibly alleged that the defendants were aware of certain business ts¢graak financial
performancewhen the defendants “often referred to metrics” that were relevant to those
segments).

Plaintiffs havealso allegedtrongcircumstantial evidence that Defendants had an idea of

how important Royall’'s CEO and CFO wereRoyall’s performance.Defendants implied a

close working relationship between tietcompanies’ executivesseeFAC | 77 (stating, in
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February 2015, that “John Nester, Royal & Company’s CEO, has been great to vixoakavit
his team is strorfyy. Advisory Board was negotiating fiwear contracts with Royall's CEO and
CFO when they left the company. Defs.” Mem. Ex. 13 at 12. The departures occurred in the
middle of Royall's key sales periothe “critical time,”between January and the end of June.
SeeFAC 1 88-89. Only three months after Defendants’ May statements, they acknowledged
that Royall's poor performance was due in large part to the Royall departir§§.88-91.
And, critically, Mr. Musslewhite admitted in August tHdyall's CEO and CFO “had their
hands very tightly controlled around .sales management,” and tikayall’'s CEO was
“personally involved in a lot of the ugell and crossell type conversations and had some
relationships.”Id.  91(emphasis omitted)

Thus, atleast at the pleading stagell“of the factsalleged, taken collectivelgive rise
to a strong inferencethat Defendantknewin May that the Royall departures would likely
cause Royall to miss its revenue expectatféngellabs 551 U.S. at 328mphasis in original)

Defendants were intimately involved in the Royall acquisition and worked clagt@lyRoyall's

23 plaintiffs also argue that Defendants were “motivated to conceal the trutht’” abou
Royall’s lagging performance “in order to secure approval at the June 9, 2015 annugj ofeet
Advisory Board stockholders for their significantly higher [2014] compensation.” fAZ3.
Plaintiffs acknowledge that the shareholder vote was retrospective, gayBrefendants’
compensation for the yebeforethe Royall acquisitionld. The vote was thus entirely
disconnected from the stess of the Royall acquisition. Plaintiffs’ argument, at its core, is that
Defendants were motivated to keep Advisory Board’s stock price stable so tlediodthers
would not penalize them for their 2015 performance by docking their 2014 pay. But, as
Defendants note, profit motive alone is insufficient to support a strong inferengerdgs, or
else securities fraud plaintiffs would have no trouble pleading that any indiexeelitive acted
with scienter.See Kalnit v. Eichler264 F.3d 131, 140 (2d Cir. 2001) (“[ARllegation that
defendants were motivated by a desire to maintain or increase executive coropesisati
insufficient because such a desire can be imputed to all corporate dfficgtsvens v.

InPhonic, Inc, 662 F. Supp. 2d 105, 124 (D.D.C. 2009). Nonetheless, the facts pled here permit
a strong inference of scienter even without Defendants’ alleged compeariszded incentive.

See Avayab64 F.3d at 279-80 (finding scienter based on circumstantial evidence, without
sufficient allegations of insider trading or related motives).
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leadership. It is thus reasonable to infer that Defendants understood the imporiRkogallcs
CEO and CFO to the company’s client relationships. True, Defendants may n&hbawethe
full extent of that impact until the flagging sales numbers became apparent imeat&AC 1
67. But Plaintiffs have plausibly alleged that Defendants knew enough in May tctandethat
the revenue projection issued in February was less likely to come to fruition, arnlahus
reaffirming that same guidance would mislead investors without an appeogisalaimer.Cf.
Avaya 564 F.3d at 270 (“Even if [the CFO] were not aware of the full extent of the unusual
discounting . . . he might be culpable as long as what he knew made obvious the risk that his
confident, unhedged denials of unusual discounting would mislead investrse)Symbol
Techs., Inc. Sec. LitigNo. 05€v-3923, 2013 WL 6330665, at *7-8, (E.D.N.Y. Dec. 5, 2013)
(holding that a company’s revenue projections were materially misleadiel the company
knowingly failed to disclose the poor internal controls inflating the projections).
Defendants proffer the following inference to be drawn from theds: fdbefendants
were excited and optimistic about the Royall acquisition at the time of the mergefthan
timely disclosed negative information about the acquisition as they learneceits” Mem. at
40. Plaintiffs’ allegations, however, contreidihe inference that Defendants timely disclosed
negative information; Defendants learned of the Royall departures beforg/@ddgiled to
disclose them. At the very least, the inference that Defendants knew that #iled@psgrtures
would negativelympact their revenue projections &t‘least as compelling as” Defendants’
inference of mere excitement and optimisdoward, 177 F. Supp. 3d at 311. Plaintiffs have

thus plausibly alleged scienter.
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C. Defendants’ Section 20(a) Liability

Section 20(a) imposes joint and several liability upon individuals who exercise control
over aSection 10(b) violator, typically a corporatioBeeHarman 791 F.3d at 111. Thudd]
claim under Section 20(a) can exist only if there is a viable clagmsigthe corporation.l1d.
Here,Plaintiffs claim that Mr. Musslewite and Mr. Kirshbaum, Advisory Board’s CEO and
CFO during the Class Period, were “controlling persons” who culpably parteci in Advisory
Board’s and their own, underlying violations of Section 10(b) and Rule 10Re8FAC 1
138-41 Defendantsonly argument in opposition that Plaintiffs failed tadequately plead
Section 10(b) and Rule 10b-5 violatiorfSeeDefs.” Mem. at 41. Because, as discussed above,
Plaintiffs have plasibly alleged that Advisory Board committ8ection 10(b) and Rule 10b-5
violationswith respect tahe May 5, 2015 revenue guidance, Defendants’ motion to dismiss
Plaintiffs’ Section 20(a) claim is denied to that allegation

V. CONCLUSION

For the foregaig reasons, Defendahiotion to Dismiss (ECF No. 18) BENIED
with respect to Advisory Board’s May 5, 2015 revenue guidance and Mr. Kirshbaum’s
statementrecountedn paragraph 88f Plaintiffs’ amended amplaint, regarding that guidance.
DefendantsMotion to Dismiss iSSRANTED as to the remainder of Plaintiff's complairn

order consistent with this Memorandum Opinion is separately and contemporanesuesly is

Dated: March 29, 2019 RUDOLPH CONTRERAS
United States District Judge
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