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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

Plaintiff,

Civil Action No. 17-1978(CKK)
V.

THE GEORGE WASHINGTON UNIVERSITY
Defendant.

MEMORANDUM OPINION
(May 8, 2019)

Plaintiff United States Equal Employment Opportunity Commisgi®tEOC' or the
“Commissiofl) has brought this action to challenge alleged sex discriminyi@efendant The
George Washington Universitfghe “University”) pursuant to the Equal Pay Act of 196&%
amended29 U.S.C. 8206(d)(“EPA"), and Title VII of the Civil Rights of 1964s amendedi2
U.S.C. 8§ 2000e=t seq.(“Title VII”). The director of theUniversity’s Athletics Department
allegedly gave preferentileatmento a male staff member compared witifeamaleexecutive
assistant.

Presently pending is the Universgynotion to dismisshiscase for failure to state a claim.
In the alternative, the University requests an order compelling the Cesiamis engage in fther

conciliation and a stay pending completion of that process. Upon consideration of the,briefin

! The Court’s consideration has focused on the following documents:

e Mem. of Law in Supp. oMot. of Def. The George Washington Ungvsityto Dismiss the
Compl.or, Alternatively, Stay ProceedingsCF No. 10-1“Def.s Mem?);

e EEOC’s Mem. of P&A in Opp’n to Def.’s Mot. to Dismiss, ECF No. 15 (“Pl.’s Opp’'n”);
and

e Reply Mem. of Law in Supp. of Mot. dDef. The George Washington Ungvsity to
Dismiss the Complor, Alternatively, Stay Proceedings, ECF No.(‘1Def.s Reply).
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the relevant legal authorities, and the record as a whole, the QIBNIES the [10] Motion of
Defendant Th&seorge Washington University to Dismiss the Complaint or, Alternatively, Sta

Proceedings.

|. BACKGROUND

The Court shalftely onthe allegations in the Commission’s [1] Compldmisummarize
the pertinent factual backgroundeserving further elaboratioto pertinent portions of this
Memorandum Opinion.

Sara Williamswas hired in August 2014 as the Executive Assistant to Patrick tiero,
University’s Director of Athletics. Compl., ECF No. 11%2 In this capacity, MsWilliams’
work included inter alia, “providing high-level administrative support” to Mr. Nero and “sexy
on the senior staff of the Department of Athleficld. | 15.

The gravamen of this casdates toSeptember 2015, wheklichael Aresco“began
performing work in the Administrative Suite of the Office of the Director oedant’s Athletics
Department.” Id. § 18. Although the briefing touches on Mr. Aresco’s title at the tirhe,
Complaint does not. Rather, the Commissonply staes thatMr. Aresco “had not [previously]
been employed by Defendant in any administrative posititch.Y 19. Once Mr. Aresco started
contributingwithin the Administrative SuiteMr. Nero*“treated [him] more favorably than [Ms.

Williams], because of sex,” as evidenceddpportunitieggiven to him while Ms. Williams was

2 Evidently Ms. Williamsused her maiden name, Sara Mutalib, in proceedings before the
Commission. Pl.’s Opp’n at 2 n.1.

3 The Court shall evaluate the sufficiency of allegations in the Complaint withgimgeh factual
details supplied in the parties’ briefin@ee, e.gKingman Park Civic Ass’n v. Grag7 F. Supp.
3d 142, 165 n.10 (D.D.C. 2014) (KoHgwotelly, J.) (prohibiting plaintiff from effectively
amending its pleading by means of briefirajj,d sub nom. Kingman Park Civic Ass’n v. Bowser
815 F.3d 36 (D.C. Cir. 2016).



“minimiz[ed]” and “requir[ed] . . . to train Aresco,” “perform job dutigsat Aresco either failed
to perform or was incapable of performing,” and do “tasks such as gup@isonal errands.id.
1 20.

In January 2018he Universityadvertised a new position in its Athletics Departm&de
id. 19122, 25. Based on the job postingstSpecial Assistaistduties would consist of “work . . .
substantially equal to the work that [Ms. Williams] performedd. § 24. But unnamed
“personnel” at the University effectively informed Ms. Williams that thevjals off limits to her,
for the “the Special Assistaposition had been created for Aresco, and . . . it already had been
decided to hire him for that positionld. § 25. Whether in that way or by unspecified other means,
the University “dissuaded and deterred [Ms. Williams] from applying” for the jebpite her
gualificatiors therefor, and Mr. Aresco was indeed “selected” that same madtf 2628.
Whereas Ms. Williams’ annual salary as Execufasistantfell between $38,500 and $40,000,
Mr. Arescoinitially was paidapproximately $77,500er yearas Special Assista@ind later was
awarded raisesld. 11 17, 29.

Ms. Williamsturned to the Commission fursueEPA and Title VII claims against the
University. 1d. 1 8. Upon finding reasonable causelferclaims, the Commission issued a Letter
of Determination to the University and proposed joint efforts to conciliddie § 9. Despite
communicatng thereaftewith the Universitythe Commission ultimatelgetermined that “was
unable to secure from ghUniversity] a conciliation agreement acceptable to the Commission”
and sent &lotice of Failure of Conciliationon July 19, 20171d. {1 1612.

OnSeptembeR6,2017, the Commission brought this lawsuit against the Univarsdgr

theEPA and Titlevil. Count | alleges that the University paid Ms. Williams “lower compensation

than Defendant paid to males to perform substantially equal,workiolation of the EPA. Id.



132. Count Il alleges that the University violated Title VII by “engagindjsparate pay practices
based on sex”; “failing to provide [Ms. Williams] with promotional opportunitiéstibjecting
[Ms. Williams] to disparate terms and conditions of employment”; and “degr[s. Williams]
of employment opportunities and advancetnbacause of her sex.’ld. 37, 38. The
Commission seeks a variety of remedies, including an injunction agaynsinaitar treatment of
the University’s other female employees, an order that the Universitytouplace policieshat
ensure equal engyment opportunities for women, and compensation for Ms. Willianhas
(Prayer for Relief).

The University respondetb these claimsvith the pending motion to dismiss. After

briefing had concluded, and while the motion remained under advisement, the Court dgp@anted t

Commission’s request for a stay during a partial government shutdown. Mier. @rDec. 26,
2018. Some time after proceedings resumed, the Court sought an update as toiremt pert
developmerd and/or case lathat postdatedbriefing of the pending motionSeeMin. Orders of
Jan. 30, 2019, and Apr. 23, 201&x.the Court’s instructiofthe parties focused on the University’s
alternative requesfor a stay pending further conciliatiprithey dd not bring any other
developments or case law to the Couattention. SeeJoint Notice Regarding Case Update, ECF

No. 21.

II. LEGAL STANDARD

A. Motion to Dismissfor Failureto Statea Claim

Under Federal Rulef Civil Procedure 8(a)(2), a complaint must contain “a short and
plain statement of the claim showing that the pleader is entitled to reliefider to ‘give the

defendant fair notice of what the . . . claim is and the grounds upon which it r&sh Atl. Corp.



v. Twombly 550 U.S. 544, 555 (2007) (quoti@pnley v. Gibso855 U.S. 41, 47 (1957)ccord
Erickson v. Pardyss51 U.S. 89, 93 (2007).
Although “detailed factual allegations” are not necessary to withstaRdlea 12(b)(6)

motion to dismiss, to provide the “grounds”“ehtitle[ment] to relief,” a plaintiff must furnish
“more than labels and conclusions” or “a formulaic recitation of the elemeatsanfse of action.”
Twombly 550 U.S. at 55%citing, e.g.,Papasan v. Allain478 U.S. 265, 286 (1986)).

Instead, a coplaint must contain sufficient factual matter, accepted as true, to “state a
claim to relief that is plausible on its facelivombly 550 U.S. at 556, 57&rickson 551 U.S. at
93. “A claim has facial plausibility when the plaintiff pleads factual aurtteat allows the court
to draw the reasonable inference that the defendant is liable for the mistcalhetyed.” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (citinpwombly 550 U.S. at 556). The complaint must
establish “more than a sheer possibilinat a defendant has acted unlawfullyld. (citing
Twombly 550 U.S. at 556):[W]here the wellpleaded facts do not permit the court to infer more
than the mere possibility of misconduct, the complaint has allebat it has not ‘show[n}—
‘that the peader is entitled to relief.”Id. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

“In determining whether a complaint fails to state a claim, [the court] may comsitje
the facts alleged in the complaint, any documents either attached to or incorporabed i
complaint and matters of which [the court] may take judicial notiekewd v. District of Columbia,
Govt, 864 F.3d 671, 678 (D.C. Cir. 2017) (quotiBgOC V. St. Francis Xavier Parochial S¢h.
117 F.3d 621, 624 (D.C. Cir. 1997)) (internal quotatizarks omitted) (alterations in original)

“If the district court considers other facts, it must convert the motion to dismisa mugion for

summary judgment and ‘provide the parties with notice and an opportunity to presenteuden



support of their respective positionsld. (quotingKim v. United State$632 F.3d 713, 719 (D.C.
Cir. 2011);citing Fed. R. Civ. P. 12(d)).

When consideringa motion under Rule 12({®), the court “construe[s] the complaint
liberally, granfing] plaintiff[ ] the benefit of all inferences that cgeasonablype derived from
the facts alleged.Sickle v. Torres Advanced EnterpriSels., LLC 884 F.3d 338, 345 (D.C. Cir.
2018) (quotingBrowning v. Clinton292 F.3d 235, 242 (D.C. Cir. 200Zgachalteration except

first, in original) (internal quotation marks omitted).
B. Motion to Stay Proceedings

“[T]he powerto stay proceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket with economy of time and effaseffrfor
counsel, and for litigants. How this can best be done calls for the exercise of judghnehnt
must weigh competing interests and maintain an even balaAdel’ine Pilots Ass’'n v. Miller
523 U.S. 866, 879 n.6 (1998) (quotihgndis v. North Am. Cp299 U.S. 248, 2555 (1936))
(internal quotation marks omittedjee also Clinton. Jones520 U.S. 681, 7067 (1997) (“The
District Court has broad discretion to stay proceedings as an incident to &s fgogontrol its
own docket.”).

A party requesting a stay of proceedings “must make out a clear casesbfip@r inequity
in being required to go forward, if there is even a fair possibility that the stay foh\whiprays

will work damage to some one elsd.andis 299 U.S. at 255.

[Il. DISCUSSION
There is no dispute as to the Court’'s subjeatter jurisdiction, which is attributablat
the leastfo federal questions under the EPA and Title \@eeCompl., ECF No. 1,  {citing

these grounds, among othe23 U.S.C. § 1331; 29 U.S.C. § 206(d); 42 U.S.C. § 2a0@¢(1)
6



Each of those statutory regimes expressly recognizes jurisdiction nalfeldrict court. See29
U.S.C. §8§ 215(a)(2), 217; 42 U.S.C. § 200REX3).

Although the University challenges an aspect of the conciliation process, neither of the
parties has framed conciliation as a jurisdictional issue, and the Court igddliat it is not.See
EEOCv. MVM, Inc, Civil Action No. TDG17-2881, 2018 WL 1882715, at *2 (D. Md. Apr. 19,
2018) (citingArbaugh v. Y & H Corp.546 U.S. 500, 516 (2006EEOC v. Agro Distribution,

LLC, 555 F.3d 462, 469 (5th Cir. 2009)EOCv. MJC, Inc, 306 F. Supp. 3d 1204, 1212-(D.
Haw. 2018) (discussing, e.dArbaugh 546 U.S. at 51516). Accordingly, the Court shall not
examine any aspect of the Commission’s compliance with conciliation othethaspecific
aspect raised by the University, namely the extent to which the Univevagysufficiently

informed of the clans against it.
A. Motion to Dismissfor Failureto Statea Claim

The Court shall consider whether the Commission has stated a claim undeAthefire
turning to its Title VII claim.Extraneousssueghat the Court does not address below do not affect

its resolution of the pending motion.

1. Equal Pay Act

The EPA generally prohibits discrimination “between employees on the basis by se
paying wages to employees . . . at a rate less than the rate at which [thgeehpalps wages to
employees of the opposite sex . . .dqual workon jobs the performance of which requiegmial
skill, effort, and responsibilityand which ar@erformed under similar working conditigrexcept
where such payment is made pursuant to (i) a seniority system; (ii) a memt;sffsfea system
which measures earnings by quantity or quality of production; or (iv) a differéased on any

other factor other than sex.” 29 U.S.C. § 206(d)(1) (emphasis added). According to the
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regulations, the work must be “substantially efjuahd need not b&dentical.” 29 C.F.R.
§ 1620.13(a).

The Complaint straightforwardly pleads that Ms. Williams was paid less as thaeecu
Assistant than Mr. Aresco was paid as Special Assidiantsubstantially the same job
responsibilities CompareCompl., ECF No. 1, 1 17 ($38,5320,000 paid to Ms. Williams
annually),with id. § 29 (approximately $77,500 paid to Mr. Aresco annually, prior to rases)
also id. 124 (“The Special Assistant job posting describes work that is substaetialal to the
work that[Ms. Williams] performed while she worked for Defendant as the Executisestast
to the Athletics Director.”).

The issue is whether those jobs involVedibstantiallyequal work demanding “equal
skill, effort, and responsibility’and were “performed under similar working conditions29
U.S.C. § 206(d)(1)29 C.F.R. § 1620.13(a). At this stage, the Court need not reach the four
exceptiondisted at the endf Section 206(d)(1) SeeCorning Glass Works v. Brennadil7 U.S.
188, 195-911974) (discussingmployer’s burdennder EPA to establistne of thesaffirmative
defense after plaintiff dischargeburden).

The parties vigorously dispute the similariby the Executive Assistant and Special
Assistant roles. But what should be a contest over the sufficiency of allegattbesComplaint
has turned into dispute oveancillary documents. Neither the ExaeatAssistant job description
nor the Special Assistant job posting is attached to the Complaint. The Unisebsigf
introduces the former into the record, while the Commission introduces therlateponseSee
Def.’s Mem. at 5 n.2; Pl.’s Oppa 1311. The Commission raises no objection to the University’s
assertiorthat the Executive Assistant descriptisrincorporatedby referenceanto the Letter of

Determination and in turn into the Complair8eePl.’s Opp’n at 8; Def.’sMlem. at 3 n.1; 5 n.2.



The Commission simply submits that any incorporation of the Executive Assistamiptien
would warrant the same treatment for the Special Assistant posting,do tivei University does
not specifically object. Pl.’s Opp’n at 10-11; Def.’s Reply at 6.

There is sufficient textuabasisin the Complaint to find that the Special Assistant job
posting is incorporated by referenceheTComplaint expressly discusses and accurately quotes
from that posting.See, e.g.Compl, ECF No. 1, 22-24. Accordingly, the Court can consider
the Special Assistant job posting without converting the pending motion to dismissnmition
for summary judgmentSee Hurd864 F.3d at 678. Even so, the Court shall refer to that posting
only for illustrative purposes; it is not necessary to sustain the allegatiomsQuihplaint.

The Complaintstates a descriptioof some of‘the work [Ms. Williams] performedas
Executive Assistant, and thassertshat the Special Assistant job postidentifies“substantially
equal’work. Compl., ECF No. 1, 11 15, 24. One look atjbb posting confirms that thH&pecial
Assistanduties therein are not only substantially equal, but nearly identical, to what ManW/i
has alleged that she dia her role as Executive Assistart.ompareDecl. of Mindy Weinstein,
ECF No. 15-1, Ex. B (Ex. 6 at jth Compl., ECF No. 1, 1 15.

The Court need not decide whether the Executive Assistant description poratednto
the Complaint, because the Court does not rely on that document to decide the pending motion.
The extent to which Ms. Williams’ alleged dutiesr the Special Assistant job posting itself
differ from the Executive Assistant job description does not matter, at ledbisastage.
Regardless of whether the substantially equal work is “formally assifjrfin Ms. Williams’
job description, for example“‘the EPA applies if the employénowingly allowshe employee
to perform the [substantially] equal work.” 29 C.F.R620.13(aemphasis added)This is not

the stage to assess whether the University knew what Ms. Williams was douffjcéssto say



that the job description attached to Ms. Williams’ title is not controlling where her clteges
in practice may dier. Nor, at least right now, must the Court decidesther Ms. Williams’ duties
as Executive Assistant were greater than those of Mr. Aresco as Specitmssis

It is sufficient for the Commission to plead that Ms. Williams and Mr. Aresco peefbr
substantially equal workand yet were paid differenthswithout getting into theiequal skill,
effort, and responsibility” or “similar working conditions” aspects of Section 2QB(d)At the
motion to dismiss stage, the district court cannot throw oabgplaint even if the plaintiff did not
plead the elements of a prima facie cadgrady v. Office of Sergeant at Arna0 F.3d 490, 493
(D.C. Cir. 2008) (citingSwierkiewicz v. Sorema N,A34 U.S. 506, 5101 (2002)). The Court

concludes that the Commission has sufficiently pled a violation of the Equal Pay Act.

2. Title VIl of the Civil Rights Act

UnderTitle VII, an employer must no6fail or refuse to hire ar. .discharge any individual,
or otherwise . . discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such indivgltate, color, religion, sex, or
national origin.” 42 U.S.C. 8 20002(a)(1). “This statutory text establishes tvetements for an
employment discrimination case: (i) th@omplainant]suffered an adverse employment action
(i) because of the employserace, color, religion, sex, or national origirBrady, 520 F.3dat
493.

“An ‘adverse employment actiois ‘a significant change in employment status, such as
hiring, firing, failing to promote, reassignment with significantly différezsponsibilities, or a
decision causing significant change in benefitouglas v. Donovarb59 F.3d 549, 552 (D.C.
Cir. 2009) (quoting Taylor v. Small 350 F.3d 1286, 1293 (D.C. Cir. 2003))n several cases

concerningdateral transfers-which do not appear on this illustrative list adverse actiorsthe
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Court of Appeals has held that the plaintiff must demonstistene other materially adverse
consequence affecting the terms, conditions, or privileges of employment orduotpl@yment
opportunities, whereby a reasonable trier of fact could find [that complainant]suffered
objectively tangible harm.Ortiz-Diaz v. U.S. Dep’t of Housing & Urban Dev., Office of Inspector
Gen, 867 F.3d 70, 34 (D.C. Cir. 2017)citing Brown v. Brody 199 F.3d 446, 457 (D.C. Cir.
1999)).

As with the EPA claim, the Court cannot hold the Commission to the burden of plaading
prima faciecaseunder Title VII—to the extent thahe prima facie stepvenremains relevant for
Title VII claims in this Circuit SeeBrady, 520 F.3dat 493-94(citing Swierkiewicz534 U.S.at
510-11) Swierkiewicz534 U.S. at 510T he prima facie case undgicDonnell DouglagCorp.

v. Green 411 U.S. 792 (1973)] . . . is an evidentiary standard, not a pleading requir¢gment.”
Rather than requiring “heightened pleading” for discrimination cases, the Su@@nt has made
clear that the generally applicablegsibility standard governs in this setting as w8ke, e.g.
Twombly 550 U.S. at 5690 (citingSwierkiewicz534 U.S. at 508, 512[EEOCv. Port Auth. of
New York & New Jersey768 F.3d 247, 254 (2d Cir. 2014)T(®omblys endorsement of
Swierkiewiczmandates, at a minimum, th&twierkiewics rejection of a heightened pleading
standard in discrimination cases remains valid.”).

The Commission has plausibly pled a course of preferential treatment forréécgXo
the detriment of Ms. Williamghatsupports a reasonable inferencéméterially adverse” effects
on Ms. Williams’ career in the Athletics Departmeasulting in “objectively tangible harih
Ortiz-Diaz, 867 F.3d at 73. Whereas the Commission’s EPA claim focuses on angime
compaison between Ms. Williams’ and Mr. Aresco’s pay, the Title VII claim reliestran

University’'s activity before, during, and after the process of selecting\Msco for the Special

11



Assistant role. “[C]onstru[ing] the complaint liberally,the Court fing thatthe Complaint
contains sufficientactual content to permit “the reasonable inference that the [University]lis liab
for the misconduct alleged.Sickle 884 F.3d at 345Ashcroft 556 U.S. at 678.

Turning to the allegationshé¢ Canplaintsuggestshat Ms. Williams performed atrather
sophisticated leveh her Executive Assistant role, at le@stor to Mr. Aresco’s arrival in the
Administrative Suite.The non-exhaustive list of her work included:

(a) providing highlevel administrative support to the Director of Athletics;

(b) leading the administrative function of the Office of the Director of Athletics;

(c) coordinating administrative staff members;

(d) maintaining the external face of the Office of the Director of Athletics;

() [sic] acting as liaisoto external departments for administrative and operational

matters;

(9) acting as project manager for special projects in support of key priooititeef

Department of Athletics; and

(h) serving on the senior staff of the Department of Athletics.

Compl., ECF No. 1,  15But that began to change whbtr. Nero enlistedMs. Williams in
effectively “grooming”Mr. Aresco forthe role that she had been fulfilling. Pl.’s Opp’n asée
also Compl., ECF No. 1, 140, 24. Presumably due to Mr. Aresctdsk of experience in an
administrative capacity at the Universiks. Williams had to “train” Mr. Aresco and to “perform
job duties that [he] either failed to perform or was incapable of performi@grhpl., ECF No. 1,
11 19, 20.Meanwhile Mr. Nero*minimiz[ed]” Ms. Williams,id., ostensibly to make way for Mr.
Aresco. Thateduction inMs. Williams’ statusconsisted at the least tdssignng herto tasks
such as running personal erranddd. Mr. Nero also “enhance[ed] Arescaimportance and
future opportunities”; “provid[ed] promotional opportunities to Aresco”; “and otherfaigor[ed]
Aresco to [Ms. Williams’] detriment.”ld.

Several allegations about the Special Assistant job posting further demb@pséferential

treament of Mr. Aresco. According to unspecified University “personnbg”$pecial Assistant

12



job was “created for” Mr. Aresco, ard already had been decided to hire him for that position”
before it was posted in January 2018. 11 22, 25.Ms. Williams was “dissuaded and deterted
by the University*from applying” for the new rolejd. { 22, 25, presumablyecause othe
personnel’s comments. And in turn Mr. Aresco was given the positi@pecial Assistantid.
128. All of this despiteMs. Williams’ qualifications for the role and the fact tisaeperformed
work “substantially equal” téheduties listed in thgob posting.id. 11 15, 24, 27.

The Complaint does natetailMs. Williams’ experience after Mr. Aresco became Special
Assistant. But what it does saypportsthe discrimination claim First, Mr. Aresco’s starting
salary was roughly double Ms. Williarmsalary for substantially equalork. Id. ] 17, 24, 29.
Second, Mr. Aresco was given raises on tothaf inflated salaryld. { 29. Lastly, albeit more
genericallywere the ongoing effects:

After Defendant and Nero provided Aresco with employment opportunities,

advancement, and other preferential treatment, including but not limited to paying

him more than [Ms. Williams] to work as the Special Assistant to the Athletics

Director, such preferential treatment continued to adversely impact [Ms.

Williams’] compensation rate and opportunities for advancement
Id. T 30 (emphasis added).

The Court of Appeals has indicated tfatanges in assignments or wardated duties do
not ordinarily constitute adverse employment decisions if unacaoieg by a decrease in salary
or work hour changes.Mungin v. Katten Muchin & Zavj4.16 F.3d 1549, 1557 (D.C. Cir. 1997)
(collecting cases) But that court has also statednore broadly-that “materially adverse

consequence[s] affecting the terms, conditions, or privileges of employnfahireremployment

opportunities” can sufficeOrtiz-Diaz, 867 F.3d at 7-34;Forkkio v. Powell306 F.3d 1127, 1130

4 The Commission denies that the Special Assistantjolld have been a promotion for Ms.
Williams. Pl.’s Opp’n at 24. There is no need to evaluate that position at this time.
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31 (D.C. Cir. 2002) (same). The changes in Ms. Williams’ assignme¢atinclude running
personal errandsdid not stand alone; rather, they were part of a course of preferential meatme
that plausiblyinflicted tangible harm on Ms. Williams’ thgoresent and future opportunities in
the office including the deprivation of a job paying doubletfue same or similarork.

The Commissiorattributesthe preferential treatmenh this casdéo Mr. Nerds gender-
basedliscrimination and rejects a naliscriminatory explanation as pretextu&eeCompl., ECF
No. 1, 11 20, 2137-39. Although the Complaint does not offer much factual supplonjerely
alleging that the employer’s pfefed reasons for the adverse employment actiofsscisfalse
may support an inference of discrimination sufficient to survive a motion to disniNssriddin
v. Bolden 674 F. Supp. 2d 64, 981 (D.D.C. 2009)citing George v. Leavift407 F.3d 405, 412
(D.C. Cir. 2005). In Mr. Aresco, the Commission hafentifieda male comparataio illustrate
the allegedly discriminatory treatment. And the Commission rebuts unsgecifion
discriminatory justifications for “favorable treatment” of Mr. Aresco flagging Mr. Nero’s
“pattern of using power granted to him by Defendant to gain access, and provete npic
treatment, to males and to minimize or oppose those who are entitled to eqonedrtesa do not
support his inappropriate or discriminatory conduct.” Compl.,, ECF No. 1, {VZile this
“pattern” lacks supporting details, the Court finds the low pleading threshold to be satisfied.

The Court’s finding of sufficient allegations is consistent with ottasesn this Circuit®
For example, iMcManus v. Kellythe plaintiffsuccessfully statea Title VII discriminationclaim
where sheaallegedlyhad trainedpeopleof lesser experienc&hose subsequenapplications for

internal jobswere preferred to hers246 F. Supp. 3d 103, 2113 (D.D.C. 2017). Similarly, Ms.

® Although some of the cases in this paragraph and the following one contain isiatidmclaims
under multiple statutes, the Court focueegeonthe Title VII claims.
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Williams alleges, in effect, that she trained Mr. Areseeho was new to the Administrative
Suite—for a job that she was dissuaded from applying for because héedipavas preselected.
By contrast, irBruder v. Chyallegations of not receivirighe types of assignmerjtbe plaintiff]
wanted” were insufficientto support aTitle VII discrimination claim because he had not
demonstratefany monetary loss amaterial change in the termstig employment,” including
any ‘loss of . . . promotion pssilities.” 953 F. Supp. 2d 234, 2411 (D.D.C. 2013jciting, e.qg.,
Mungin 116 F.3d at 1557)Ms. Williams’ grievance rises above dissatigtacivith the work she
was given including the assignment of personal erransise clearly alleges that shest
opportunitiessuch as theetterpaying rolegiven to Mr. Arescdhat involvedsubstantially equal
work.

The Court also distinguishes several of its or@eentdecisions. IrStewart v. FCCthe
plaintiff allegedlywas “told [that] she wasponsible for certain administrative assignmethizst
were “actually the responsibility of a different, male employdmit ths was not sufficient
evidence of an adverse employment actemstate a Title VII discriminationlaim. 177 F. Supp.
3d 158, 171 (D.D.C. 2016) (Kollar-Kotelly, J.) (citing, eMungin, 116 F.3cat 1557). Whereas
Ms. Williams not only was gen duties to which she evidently objecteel.g, the personal
errands—but she plausibly pledhore generallyhather role was minimized favor of a specific
colleague’s advancemenin Jones v. Castroon the other handhe Courtrejecteda generic
allegationthat the defendant’s actions had “ended any chéorceareer advancemeht 168 F.
Supp. 3d 169, 182D.D.C. 2016) Kollar-Kotelly, J.) (citation and internal quotation marks
omitted). With respect to that contentiome plaintiff inJoneshad not made any non-conclusory
allegations of objectively tangible hamm support hislitle VII discrimination claim Id. at 18-

83 (citing, e.g.Forkkio, 306 F.3d at 113B81). Herethe Commission has identified a specific lost
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opportunity—the Special Assistant relethat, even if it was nastrictly a promotion, certainly
entailed far better pay than Ms. Williams’ Executive Assistant job.

Furtherevidencdikely would be necessary to survive summary judgment. But, for now,
the Commissioils Complaintcontains the “short and plain statement” necestarglace the

University on notice of ititle VII claim. Fed. R. Civ. P8(a)(2) seeTwombly 550 U.S. at 555.
B. Motion to Stay Proceedings

In the alternative, the University seeks an order compelling the Commissioifiltot$
conciliation obligation, as well as a stay of this case pending such concilidti@University
argues that the Commission did not fultiiils obligation because it did nmtentify certain “record
evidence”on which it relied, for example, in determining that Ms. Williams “was deterred fro
submitting an application in response to the Special Assistant posting, and thatihexeibeen
futile for her to do sd Def.’s Mem. at 2-23(quoting Decl. of Matthew S. Rozen, ECF No- 10
2 (Determination, Ex. 1, at 2)) (internal quotation marks omitted). But the Univaestyot
establishedhat it is entitled to anfurtherinformation duringconciliation.

The Commission’s precedent indicates that the EPA claim is not subject to a conciliation
requirement.SeePl.’s Opp’n at 29-30 (citing, e.gGty. of Washington v. Gunthet52 U.S. 161,

175 n.14 (1981)Dsosky v. Wickr04 F.2d 1264, 1266 (D.C. Cir. 1983Nor does the University
offer any authorityto the contrary See, e.g.Def.’s Reply at 25 (urging the irrelevance of the
Commission’s argument, “even if true,” becaugéeVII claim requires conciliation).

As to the Title VII claim,underMach Mining, LLC VEEOC the Court may reviewxhe
Commissiors conciliation efforts to only a limited degree. 135 S. Ct. 1645 (2015). Pursuant to
42 U.S.C. 8000e5(b), when “theCommission determine[d] after [its] investigation that there is

reasonable cause to believe that the charge [filed by Ms. Williams] is true,” thmi€sion was
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obligated to “endeavor to eliminate any such alleged unlawful employmemicerag informal
methods of conference, conciliation, and persuasidf).in “narrow’ circumstances, the Court
finds that thoseconciliation efforts were lacking, then “the appropriate remedy is to order the
EEOCto undertake the mandated efforts to obtain voluntary compliance,” wiaghvarrant a
stay to facilitate those further proceedingdach Mining, LLC 135 S. Ct. at 1656 (citing 42
U.S.C. § 200065(f)(1)).

The circumscribed scope of the Court’s involvement is particularly relevamt \wkere
the University challenges the Commission’s communicatioihile “a reviewing court must
ensure that thEEOCcomplied with statutory conciliation requirements at least to the degree that
it communicated to the employer that an unlawful employment practice had beed alhelfthat
the EEOChad] engaged the employer in some form of discussion,’tlikdtourt may not do a
‘deep dive into the conciliation process.Ryskamp vComm’r ofIRS 797 F.3d 1142, 11490
(D.C. Cir. 2015) (quotingMach Mining, LLC 135 S. Ct. at 1653; citingl. at 165356). The
Commission has “extensive discretion to determine the kind and amount of comioonigtt
an employer appropriate in any given casédch Mining, LLC 135 S. Ct. at 1649.

Amongst thoseliscretionarydecisions is the Commission’s authority to decide whether to
“lay all its cards on the table.ld. at 1654. Surely one of those cardany specific information
the Commission may posseabout the University’s alleged dissuasion of Ms. Williams’
application.

At least as far as theontent of its conciliatior-the only issue herethe Commission
appears to have met its obligation to conciliate the Title VII claims. The Commissicasdtd,
“must[,] inform the employer about the specific allegation, as the Commiggimalty does ina

letter announcing its determination of ‘reasonable causkl.”at 165556 (quoting 42 U.S.C.
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§ 2000e5(b)). “Such notice properly describes both what the employer has done and which
employees . . . have suffered as a resuit.”at 1656. The Supreme Court has observed that “[a]
sworn affidavit from theEEOC stating that it has performed the obligations” set fortMacth
Mining “but that its efforts have failed will usually suffice to show that it has met the caiocilia
requirement.”ld. (citing United States v. Clarkd34 S. Ct. 2361, 2367 (2014)). The Commission
has furnished such an affidaintthis case.SeeDecl. of Mindy Weinstein, ECF No. 15-1.

While the University challenges the Commissicagsessmerof its own compliance, the
University has not provided the “credible evidence” necessary to show that the Ganrid«d
not provide the requisite information about the charge,” and thereby trigger theanesal f
evidentiary hearingMach Mining, LLG 135 S. Ct. at 135. AsMach Miningshows, the requisite
information about the charge is limited to informing the University of the spelidgaéion. And
the specific allegation is that Ms. Williams was subjected to genderirdinationbecauseof,
among other reasonthe deterrencendfutility of applying for a job reserved instead for a man
The Commission was not obligated to disclasg furtherinformation or itssourcedo meet its
limited conciliation obligation.See also, e.gMVM, Inc, Civil Action No. TDG17-2881, 2018
WL 1882715, at *4 (rejecting request for further detailtba basis that the Commission had
identified to defendant “the conduct and the employees who suffered as ta iretutling
specifically identifying the primgrcharging party. . . such that [defendant] had notice of the
potential claims against)t

Accordingly, in an exercise of its discretion, the Court shall deny the redqusiste

because the Commission is not obligated to engage in any further conciliation.

V. CONCLUSION

For the foregoing reasons, the CADENIES the [10] Motion of Defendanthe George
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Washington University to Dismiss the Complaint or, Alternatively, Staydedings.
An appropriate Order accompanies this Memorandum Opinion.
Dated:May 8, 2019

/s/

COLLEEN KOLLAR-KOTELLY
United States District Judg
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