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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

12 PERCENT LOGISTICS, INC,, et al.,
Plaintiffs,
V. Case No. 17-cv-02000 (APM)

UNIFIED CARRIER REGISTRATION
PLAN BOARD, et al.,

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiffs 12 Percent Logistics, Inc., and the Small Business in TraasparCoalition
are backoncemore seekingn injunction against Defendant Unified Carrier Registration Plan
Board (“UCR Plan Board”) This timePlaintiffsaskfor anorder“enjoin[ing] the UCR Plan Board
to comply with the Sunshine Act and properly notice all future UCR Plan Boarnihgseand
subcommittee meetingspendingPlaintiffs’ appealfrom the court’s denial of their second and
third requests for injunctive reliéf Pls.” Second Mot. for Inj. Pending Appeal, ECF No. 53
[hereinafter Pls.” Second Mot.JThe court denied Plaintiff€arliermotions becauselaintiffs had

failed to carry their burden of proving irreparable hafrheir present requéshoweverstands on

LIn Plaintiffs’ second and third motions for injunctive relief, Plaistifso sought to compel the opening of the annual
UCR registration period, reasoning that the postponement of the atigistperiod was a violation of the UCR
Agreement.SeePlIs.’ Mot. for Second TRO & Prelim. Inj., ECF No. 36, Mem. in Support, ECF Nd,,28 2; PIs.’
Mot. for Third TRO & Prelim. Inj., ECF No. 46, Mem. in Support, ECF. Mi&1, at 1. The court declined to do so
on the ground tha®laintiffs had not shown irrepdske harm See 12 Percent Logistics, Inc. v. Unified Registration
Plan Bd, No. 17#cv-02000, 2017 WL 599012&t *3(D.D.C. Dec. 1, 2017).The UCR Board has since opened the
registration period.SeePIls! Reply in Support of Mot. for Inj. Pending Appe&8iCF No. 59, aP. Although the
opening of the registration period moots Plaintiffs’ call for injunctivief,ePlaintiffs maintain they intend to litigate

at the summary judgment stagbeir claim that the latepening of the registration period \ébéd the UCR
Agreement.ld.
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different footing. The Unified Carrier Registration Aekpressly makes “[m]eetings of the board
and any subcommittees or task forces” “subject to the provisions” of the Sunshine&s#et9
U.S.C. 814504a(d)(4)(D)émphasis addgd Yet,theunconteste@videncegresented by Plaintiffs
shows thain the pasthe Boardhas noticedat most,onesubcommitteaneetingin accordance
with the Sunshine Aid commands Indeed,as discussed below, the Board appears to beheve
wrongly—that itssubcommitteeneetingdall outside theAct’s purview. The Boardhereforels
likely to continue holdingubcommitteeneetings without providing tHegallyrequired noticeo
the public. The harmthe follows fromthatpracticeis both obviousand certain Plaintiffs cannot
exercise theistatutoryright to attend and participate snbcommitteaneetings that they do not
know about. Accordingly, to prevent such hathe court will enter a limitedhjunction that
requires the Board, during the pendency of appeatptoply with the Sunshine Act’s notice
requirements before it convenesubcommitteeneeting. The court, however, denies Plaintiffs’
request for an injunction pending appeal as to the Boauli’meetings as Plaintiffs continue to
fail to establish irreparable harm as to those alleged Sunshine Act violations.

For the reasonthat follow, the court grants in part and denies in part Plaintiffs’ Second
Motion for Injunction Pending Appeal.

l.

The court starts with a briefverview of what hastranspiredin this case to date.On

September 27, 201PJaintiffs filed their ComplaintCompl., ECF No. lalong with their first

motion for temporary restraining order and preliminary injunctiels’ Mot. for TRO & Prelim.

2 Plaintiffs filed their “first” motion for injunctive reliepending appeal on December 27, 2017, but without meeting
and conferring with Defendant as required by local rule. After satgsthi® meeandconfer requiremen®laintiffs
withdrew their original motion and filed an amended mot®eeAm. Mot. for Prelim. Inj. Pending Apped,CF No.

51; Mot. to Withdraw Mot, ECF No.52. The court mistakenly denied the amended motion as moot, prompting
Plaintiffs to file the “®cond” motion for injunctive relief, which is before the coBeeMinute Order, Jan. 4, 2018.

3 For a more detailed factual background, the court directs the reader to itsogéamiiens that are referenced herein.
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Inj., ECF No. 2. As is relevant hereRlaintiffs asserted thahe UCR Board had violated the
Sunshine Act by failing to give adequate notic&®Eeptember 14, 2017, meetjrag which the
Board decided to postpone the start of dhaual periodor interstate carrier registrations an
unspecified date aftedctober 1, 2017.As aremedyfor the alleged Sunshine Act violation,
Plaintiffs asked theourtto undo the Board'adion. SeePls.” Mot for TRO & Prelim. Inj., Mem.
in Support, ECF No.-2, at 22. The court denied Plaintiffs’ motidor injunctive reliefon the
groundsthat (1) the Sunshine Act did naauthorizeinvalidating theagencys action and
(2) Plaintiffs had failedo demonstrate irreparable har®ee 12 Percent Logistics, Inc. v. Unified
Registration Plan Bd.No. 17#cv-02000, 2017 WL 4736709, at *8 (D.D.C. Oct. 18, 2017)
[hereinafterl2 Percent]. The court also declined to enjoin tBeard from fuure Sunshine Act
violations because Plaintiffs hadentified only one such violationSee id.As a limited remedy,
however,and as permitted under the Sunshine Act, the cordéred the UCR Board to
immediately discloseits draft minutesand any recordings of the unnotic€&ptember 14th
meeting. Id.

Plaintiffs then filed an Amended Complaint and, on November 17, 2017, sought injunctive
relief for a second timeSee 12 Percent Logistics, Inc. v. Unified Registration PlanNal. 17
cv-02000, 2017 WI5990123 at *1 (D.D.C. Dec. 1, 2017)hereinafterl2 Percent [J. In this
iteration, Plaintiffsoffered evidence that the Board historically had faitedublishtimely notices
of full Boardmeetings in the Federal Register dratl consistently usdubilerplate language to
describe the subject matter of upcoming Board meetifg® idat *4. The courhevertheless
denied injunctiveelief on the ground that Plaintiffs had failed to show irreparable h&ee.id.
The court reasoned that, notwithstanding thakeged historical violations, Plaintiffs were

unlikely to suffer imminent harrfrom afuture Sunshine Act violation because the UCR Board



had created a website thgives public notice of upcomingBoard meetngs, therebyenabling
Plaintiffstolearn about angdarticipate in thosmeetings.ld. Additionally, to the extent the Board
had failed to disclose with specificity the subject matter of upcoming megtinegsourt held that
Plaintiffs had not presented actual proof of harm to warrant injunctive r8esd.id(noting that
Plaintiffs Amended Complainti§ silent as to any past harm Plaintiffs have suffered as a result of
the boilerplate text or any fute harm that they are likely to suffer in advance of upcoming
meetings if the Board continues to use boilerplaté)text

Not satisfied with the court’s decisions, Plaintiffdeyet a third attemptat securing
injunctive relief. SeeOrder, ECF No. 47. On December 12, 2R[ajntiffs complained that the
UCR Board had naadhered tahe Sunshine Act’s notice requirements with respect to Board and
subcommitteeneeting scheduledor two days later, December 14, 201See idat 1. Plaintiffs
also preseed evidence that the Boatustorically hadnot publicly noticedsubcommittee
meeting. PIs.” Third Mot. for TRC& Prelim. Inj., ECF No. 46, Mem. in Support, ECF No- 46
1, at7. On December 13, 2017, the court rejected Plaintiffs’ demand for injuneliekyet again
finding that Plaintiffs hadhot establiskedirreparable harnsincetheyknew ofthe meetings being
held the next day and therefore notwithstanding the alleged deficient notidegd “every
opportunity to participate in them.Order, ECFNo. 47, at 1. Additionally, the court faulted
Plaintiffs for their unexplained delay in seeking relief after learning oStheshine Act violation
regarding the December 14, 2017, meeting, thereby underminimgatisertion of irreparable
harm Id. at2. Accordingly, he court denied injunctive relief for a third time.

Plaintiffs then noticed an appeal from the court’'s second and third denials fottiigunc
relief. Notice of Appeal, ECF No. 48. Thereafter, they filed the present motiomgesmki

injunction pending appealkeePls.” Second Mot.



.

Rule 62(c)of the Federal Rules of Civil Procedwaethorizes a district court to iss@an
injunction pending appeal. Fed. R. Civ. P. 62(c). A motion brought under Rule 62(c) is subject
to the same four criteria as a moot for preliminary injunction.SeeWash. Metro. Area Transit
Commh v. Holiday Tours, In¢559 F.2d 841, 8423 (D.C. Cir. 1977). The moving party “must
establisH1] that he is likely to succeed on the mefi2} that he is likely to suffer irreparable harm
in the absence of preliminary reli¢8] that the balance of equities tips in his favor, pfjdhat
an injunction is in the public interest.Winter v. Nat. Res. Def. Council, In&55 U.S. 7, 20
(2008);accord Cuomo v. U.S. Nuclear Regulatory Comn772 F.2d 972, 97¢D.C. Cir. 1985)
(per curiam) (citingHoliday Tours 559 F.2d at 843

Plaintiffs urge the courtto employ the “sliding scale” approach to injunctive relief,
whereby an injunction can bestified by a particularly strong likelihood of success on the merits
even if there isrelatively slight showing of irreparablarm SeePls.” Second Mot. at 2@iting
CityFed. Fin. Corp. v. Office of Thrift Supervisijo®8 F.3d 738, 747 (D.C. Cil995)). But
whether thatapproach survives the Supreme Court’s decisiorWinter “remains an open
guestion” in the D.C. CircuitAamer v. Obamar42 F.3d 1023, 1043 (D.C. Cir. 2014$0me
D.C. Circuit judgeshave expressed the view th&ftnter supplants the “sliding scale” approach,
and therefor@ movant cannot obtain an injunction without showibgtha likelihood of success
anda likelihood of irreparable harm.’Sherleyv. Sebelius644 F.3d388, 392(D.C. Cir. 2011)
(internal citatios omtted). The Circuit has not, however, expressly disavowed adhetenice
sliding scale approach. Thus, theansweredjuestion remains “whether the ‘likelihood of

successfactor is ‘an independent, fretanding requirement,” or whether, in cases where the other



three factors strongly favor issuing an injunction, a plaintiff need only raisersus legal
guestion’ on the merits.Aamer 742 F.3d at 1043 (quotirgherley 644 F.3d at 393, 398).

The ourt here need not pick a sidecause under either approach the result is the same:

Plaintiffs are entitled to partial injunctive relief.
[r.

Heedingthe D.C. Circuit's admonitionthat “[t]he law requires that courts closely tailor
injunctions to the harrthatthey address,ALPO Petoods, Inc. v. Ralston Purina C&13 F2d
958, 972 (D.C. Cir. 1990), the court considers Plaintiffs’ request for an injunction pending appeal
in two parts. The couffirst addresses Plaintiffsclaim that the Board continues to violate the
Sunshine Act's requirements as to theticing of its full meetings and thenturns to their
contention with regard to the noticiefjsubcommitteeneetings.

A.

In seeking injunctive relief as the Boards full meetings Plaintiffs advance two theories
of harm. First, they claim that the lack of notidéhe September 14 meeting at which the Board
postponed the opening of the registration period “deniedPlaintiffs and the public the
opportunity to participate in the meeting. Because this meeting was the plasicthance to
influence the Board’s decision on delaying the registration peritaintif's inability to
participate was certainly harm iadt.” Pls.” Second Mot. at 28ee also idat 19 (asserting that
“the public may not have been able to participate” in the October 26th meeting befcdefsgent
notice); PIs.” Reply in Support of Mot. for Inj. Pending Appeal, ECF No. 59 [hereirfaiger
Reply], at 5 (arguing that “other interested parties in the public’ may not haweab& to attend
the October 26, November 30, and December 14, full Board meetings, even thougtisRiaiti

Second, Plaintiffs contend that, although the UCR Board gave motive Federal Registef its



meetings held o@ctober 26 November 30and December 14t described the subject matter of
those meetingwith the same “boilerplate languagéhas used in the pastThe Unified Carrier
RegistrationPlan Board of Directors (the Board) will continue its work in developing and
implementing the Unified Carrier Registration Plan and Agreement and to tha@ndpnsider
matters properly before the Bodrd.Pls.” Second Mot. at 386, 19-20. Such boilglate,
Plaintiffs contend, provideso meaningfuhotice as to thessues th&oardplanned taconsiderat
those meetingsld. at 15.

Neitherof these claimeahjuries rises to the level of irreparable harim begin, Plaintiffs’
missed opportunity tparticipate in the Septemb#&dth Boardmeeting is a past harm for which
the court already has granted the available statutory remaidglosure and public posting of the
meeting minutes.Seel?2 Percent, 2017 WL 4736709at*8. Plaintiffs are entitledo no more
relief as to that violation. MoreovdpjaintiffS complaintsof harm to the publiare misplaced
becausePlaintiffs cannotestablish irreparable harasto thembased on injury to othersSee
Winter, 555 U.S. at 20 (“A plaintiff seekingm@eliminary injunction must establish .thatheis
likely to suffer irreparable harm in the absence of preliminary relighphasis addeq)
“[A] pure injury to third partie$is] reserved for the publimterest prong of the preliminary
injunction standard. Arriva Med. LLC v. U.SDep't of Health & Human Servs239 F. Supp. 3d
266, 283 (D.D.C. 2017).

Insofar as Plaintiffasserthat the Board’s continued use of boilerpleks them nothing
of substancaboutthe Boards forthcoming businesshat argumentikewise falls shorton the
guestion of harm. Once more, Plaintiffs have offeredatoalproofthat the absence of specifics
hasadversely impacted their participationpastmeetingsor is likely to havesucheffect in the

future. Seel2 Percent I| 2017 WL 5990123, at *4. Additionally, the UCR Board has now taken



to posting agendaon its website in advance Bbardmeetingswhich amelioratesny injury that
might arise from the failure to publisipecificsubject matter information in the Federal Register.
SeeJanuary 2018 UCR Board of Directors Meetinigps://ucrplan.org/events/january-201@+-
board-directorsmeeting/(last visited January 22018).

Finally, Plaintiffs resurrecnargument the court reject@dthe last gearound. Plaintiffs
assertthat the repeated denials of injunctive retygfesthe Board a free pass on violating the
SunshinéAct and effectively denieBlaintiffs and others the ability to enforce the statute through
preliminary injunctive relief.PIs.” Second Mot. at 23. Not so. Itis hardly a coincidenceathigt
after Plaintiffs commenced this lawsuit ditk UCR Boarctreatea website thatontainsBoard
meeting notices, agendas, and meeting minutes. So, Rhildiffs may not haveyet achieved
success in obtaining injunctive relief, their efforts at enforcing the Sunshirseerdquirements
have succeedeth significant part. Moreover, Plaintiffs’ criticisndisregardsthe fact that
injunctive relief is an “extraordinary and drastic” remeiynafv. Geren 553 U.S.674, 689
(2008) (internal citation omitted)which is available only upon ra evidentiaryshowing of
“certain; “ great, and imminent harmyisc. Gas C.758 F.2d at 674 Plaintiffs consistently
have fallen short of that demandistandard. They have not, for instance, explairealv they
sufferirreparable harm by the Board’s failurepoblishnotices in a timely manner in the Federal
Registerwhen meetings are now posted on the Boarglssite.Nor have theyvercome forward
with proof of how they have been harmed by the Board’s practice of using laiespbject
matter notices. Plaintiffs’ outragmesnotsuffice to establisirreparable harm.

Accordingly, because Plaintiffs have not carried their burdesstzblishing irreparable

injury resulting from the UCR Board’s failure to strictly comphth the Sunshine Act’s notice



requirements as to itsll meetings, the court denies Plaintiffs’ request for injunctive relief pending
appeal as to those meetings.
B.

The court reaches a different concluswith respecto the UCR Board’'ssubcommittee
meetings. As to those meetings, Plaintiffs have satisfied thé\fouerfactors.

First, Plaintiffs have shown that they are likely to succeed on the merits. The Unified
Carrier Registration Act states that “[m]eetings of the baadthny subcommittees task forces
.. . shall be subject to the provisions of section 552b of title 5,the Sunshine Act49 U.S.C.
8 14504a(d)(4)(DYemphasis added)The UCR Agreement says the santeeCompl., Ex. 2,
ECF No. 11, T 15(i)(5). According to Plaintiffs’review of the public record, however, with
perhaps one exception, the UCR Boardresercomplied with theSunshine Act’s public notice
requirementswvith respect tassubcommitteemeetings SeePls.” SecondViot., Fourth Decl. of
Kevin Rea, ECF No. 53, 11 13-18; PIs.” Third Mot. for RO & Prelim. In}, Third Decl. of Kevin
Rea, ECF No. 46531 5-7, PIs.” Third Mot. for TRO & Prelim. Inj., Ex. 17, ECF No. 46-Zhis
almost certainly is ndby happenstance. sAreflected in minutes of the Board’s March 3, 2011
meeting the Board’s Chairman, Avelino Gutierrez, beligtleat “as long as there is no statutory
or board explicit authority delegated to the subcommittees to take action on behalbohtd,
the Board subcommittee meetings do not have to be noticed.’SBtahdMot., Ex. 23, ECF No.
53-3, at 3. ChairmanGutierrez’s view, which is plainly contrary to law, confirms Plaintiffs’
findings that, as a matter of practice, the UCR Board does not publicly notstéddsmmittee
meetings. Defendant offers no argument or proof to the contr&@ge generallpef.’s Mem. of
Points and Authorities in Opp’n to PIs.” Second Mot. for Inj. Pending Appeal, ECF No. 58

[hereinafter Def.’s Opp’n]. Thus, in view of the uncontested evidence presented, thiendsurt



that Plaintiffs are likely to succeed in showing that theRUEbard has violatednd will continue
to violate the Sunshine Actby failing to provide public notice of the Boardssibcommittee
meeting consistent with thé&ct’'s mandates

Plaintiffs also have made a showing of irreparable h&taintiffscontend that the Board’s
failure to supply public notice of itsubcommitteemeetings has “denied [them] the right to
participate in these meetings and . . . denied [them] any ability to indubadecisions made at
these undisclosed meetings.” P&econdMot. at 24. Plaintiffs haveubmittedproof to support
that assertionPlaintiffs’ declarant, Kevin Reathe Membership and Events ManagePtintiff
Small Business in Transportation Coalitieattests thabefore December 14, 2017, he had never
attendedor listened to a UCR Boarslibcommitteeneeting Fourth Decl. of Kevin Red] 12.
Moreover, he says thahadhe received notice of such a meeting, he “would have listened and
attended.”ld. Rea’sstatementsonstituteproof that. . .harm ha®ccurred in the pastind “that
the harm is certain to occur in the near futur®isc GasCo, 758 F.2d at 674. he Board's
consistent andomplete laclof notice hasleniedPlaintiffs the opportunity to attend and attempt
to influence policyat subcomittee meetings the paseand withoutinjunctive relief the same
is likely tohappen in the futureAccordingly, Plaintiffs have met the high bar of irreparable harm.

The fact that Plaintiffareaware of upcoming subcommittee meetiplggned fodanuary
29through January 31, 2018, as Defendant points out, doesmpiel a differentesut. Def.’s
Opp’n at 6. The notice that Plaintiffs receiveshowsnothing more than the dates and times for
plannedsubcommittee meetings says nothing abowthich subcommitteewill meet—there are
eightUCR Board subcommitteesor what matters will be discussedlotice of UCR Plan Board
Winter Meeting Agenda=CF No. 54hereinafter “Notice”] (conference agenlikting onlytime

periods for “UCR Subcommittee Meetings"Merely providing Plaintiffs a time and place at
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which to show up,without more, hardly constitutes meaningful notice. MoreoWajntiffs
remain in the dark about subcommittee meetings occurring aftearyam@iven the Board’s past
practice of not publicly noticing subcommittee meetings, and its @h&ag mistaken belief that
such meetings are not subject to the SunshinetAetcourt has little faith that the Board will
discharge its statutory notice obligations when the calendar turns to FebRlaintiffs’ limited
notice of upcoming subcommittee meetings therefore does not extinguish titeodiéeof
irreparable harm.

The balance of equitiedsotips in favor of granting the injunctipexceptm one respect
Plaintiffs’ interest in receiving sufficient advance notice of Boaubcommitteemeetings
outweighs the additional burden placed on the UCR Board to provide such fAdtisés plain in
light of the statutory obligation placed on the Boafkee49 U.S.C. § 14504a(d)(4)(D)That
conclusion does not, however, pertainthe subcommittee meetingsheduled for January 29
through January 31, 2018. €njointhe Board from holding those meetings at this late date would
unjustifiably impede the Board’s regular business, as welifairly affect those whohave
undertaken the expend® attend. See generallyNotice, Ex. 541 (showing that UCR
subcommittee meetinga New Orleans, Louisianare scheduledh connection with another
organizations meeting. Such disruption is uncallddr, particularlysincePlaintiffs have at least
some notice of thepcomingmeetings. Thesemitigating factors however, disappeancethe
Januarymeetings have concluded.

Finally, the public interest favors granting equitable reli#forcing federal agencies to
comply with the law is undoubtedly in the public intefést Cent United Life, Inc. v. Burwell
128 F. Supp. 3d 321, 330 (D.D.C. 2015). Additionally, “[tlhe public interest is, no doubt, served

by a transparent governmentludicial Watch, Inc. v. Dep’t of Commer&d1 F. Supp. 2d 83, 92
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(D.D.C. 2007). Requiring the Board’s subcommittee meetings to comply with the Sunshine A
therefore is in the publimterest

In conclusionthe court finds that the fourth tisea charm. In Plaintiffs’ last attempt
they emphasizetimited injuriesarising out ofnotice deficiencies in advance of the December
14th fullBoard andsubcommitteeneetings andn the court’s viewgelayedn seeking injunctive
relief. In this instance, howeveRlaintiffs timely sought to enjoin violations of the Sunshine Act
for future subcommittee meetingbe scheduling of which is a complete unknoworeover
evidence presentddr the first timeshowingthe UCR BoardChairmars beliefthat subcommittee
meetings are not subject to the Sunshine Act’s requireroleatdy demonstratdbat the Board’s
past failures to publicly noticeichmeetings isiot amere oversightRatherthat practice reflects
at a minimuma misguided decision not to consider the mandates of the UCR’s own governing
statute, which clearly subjecgsubcommittee meetings to the Sunshine Adterefore, Plaintiffs
here have satisfied the foMvinter factors with respect to subcommittee meetings of the UCR
Board.

V.

For the foregoing reasons, the court grants in part and denies in part Blagadbnd

Motion for Injunction Pending Appeal and Memorandum in SuppoA. separate @ler

accompanies teiMemorandum Opinion.

A s

Dated: Januarg29, 2018 Amit P a
ed States District Judge
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