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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM LOVELAND COLLEGE,
Plaintiff,
V. Civil Action No. 17-203{ABJ)

DISTANCE EDUCATION
ACCREDITION COMMISSION

N N N N N N N N N N N

Defendant

)
MEMORANDUM OPINION

Plaintiff William Loveland College (“WLC” or “the College”) has brought thisv$ait
against defendant Distance Education Accredi@ognmission (“DEAC’ “the agency’ or “the
Commission).! DEAC is authorized by the United Staf@spartment of Education to accredit
institutions that offer distance or online pgscondary degree programshe College received
accreditation from DEACN 2001 to offer online education to students.

In February2017, DEACissued a Show Cause Bativeinformingthe Collegehat ithad
concerns about the institution’s ability to comply with DEAC’s accraditastandards and
policies,and ordering it to show cause why its accreditation should not be withdrawn. WLC’s

accreditation remained in effect in the interim, but it was directed to taketogeraction in order

1 In its motion, defendant points out that the verified complaint incorrectly narfeesidat
as the “Distance Education Accreditation Commission.” DEAC’s Mem. of lragupp. of Mot.
to Dismiss [Dkt. # 28] (“Def.’s Mem.”) at 1 n.1;seeCompl. [Dkt. # 2] § 1. Further, while
defendant does business as Distance Education Accrediting Commissiofficigd title is
Distance Education and Training Coundilef.’s Mem. at 1.
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to vacate the order, and it was required to file a new applicaiioactreditation within thirty
days.

The College thebrough this lawsuit in federal court alleging five causes of action: denial
of due process (Count 1); breach of contract (Count IlI); defamation (Counttditjous
interference with prospective siness or economic advantage (Count IV); and negligence (Count
V).? SeeCompl. 11 18-50. Because the College did nattempt toinvoke the procedures or
address any of the concerns outlined in the Show Cause Directive, its adoredwaintually
lapsed®

Pending before the Court is DEAC’s motion to dismiSeeNotice of DEAC’s Mot. to
Dismiss [Dkt. # 251] (“Def.’s Mot.”); DEAC’s Mem. of Law in Supp. of Def.’s Mot. [Dkt. # 25-

2] (“Def’s Mem.”).* Because the College failed to exhaust its administrative remieeliese
bringing the due process claim, and because none of the state law coumtsdtite upon which

relief can be grantethe Court will grant defendant’s motion.

2 The case was originally filed in the United States District Court for the Sauthsirict
of New York, but it was transferred to this Court on October 2, 28E£Order [Dkt. # 19].

3 In its reply brief, defendant assetitsit WLC'’s accreditatiolapsed. SeeDEAC’s Reply
Mem. in Supp. of Def.’s Motto Dismiss[Dkt. # 29] (“Def.’s Reply”) at 7 n.8. Further, that
information is provided on DEAC’s websitgeVoluntary Wihdrawal from DEAC Accreditatign
Distance Educ. Accrediting Comm’https://www.deac.org/Public-Notices/Volusmy-Withdraw
al-FromDEAC-Accreditdion.aspx(last visited Sept. 21, 2018), and the Court may take judicial
notice of such informationSeeEEOC v. St. Francis Xavier Parochial Schl7 F.3d 621, 624
25(D.C. Cir. 1997)holding that, on a motion to dismiss, the Court can consider facts about which
the Court can take judicial notigg}annon v. District of Columbja17 F.3d 200, 205 n.2 (D.C.
Cir. 2013) (taking judicial notice of document posted onDistrict of Columbia’s Retirement
Board website)Pharm. Research & Mfrs. of Am. Dep’t of Health & Human Serv€3 F. Supp.

3d 28, 33 (D.D.C. 2014) (taking judicial notice of information posted on official public websites
of government agencies).

4 The motion has been fully briefedeeMem. in Opp. to Def.’s Mot. [Dkt. # 28] (“Pl.’s
Opp.”); Def.’s Reply.



BACKGROUND

Plaintiff is a notfor-profit degreegranting institution located in Loveland, Colorado
Compl. 11 1, 9. The College’s original mission was to provide trainitigeirmerging field of
traffic management, but in 1996, it transitioned “to a distance based education medetagé
emerging technological opportunities” in education markdts. § 9. Distance education or
distancebased education is also commonly referred to as online educ&genidy 10.

Defendant isa private, nofor-profit organization that operates as an institutional
accreditor of distance education institution€ompl. § 10; see Distance Educ. Accrediting
Comm’n, http://www.deac.ordlast visited Septs, 2018) It was first recognized by the United
States Department @&ducation in 1959, and @ontinuesto be an accreditor ofpbstsecondary
institutions in the United States that offer degree and/ordegnee programs primarily by the
distance or correspondence education method up to and including the professiomal doct
degree.” Compl. 1 14/Accreditation in the United Statdd.S. Dep’t of Educ.https://www?2.ed.
gov/admins/finaidaccred/accredition _pg6html (last visited Sept. 26, 2018).

l. Accreditation Procedures

DEAC must comply with theligherEducation Ac(*HEA”) , 20 U.S.C8 1001et seq.the
statute gwerning accrediting agencies, as wellspartment of Education regulations. This
frameworkrequireseachaccrediting agesy to maintain ad make available to the publiaritten
materialsdescibing the accreditation procedbie procedures institutions must follow to apply
the standards usetb make accreditation decisionie institutions and programs thgeacy
currently accredits; aneiformation about members of the agency’s decismaking bodies and
principal administrative staff20 U.S.C8 1099b;34 C.F.R. § 602.23(a). The agency nafird
certain due process protections to eaduicational institution iaccredis, which include, among

other things, providingvritten statemets of agency requirements and standards, written notice of
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any “adverse accrediting action or action to place the institotignogramon probation or show
cause,” and an opportunity to appeal any adverse action prior to the action bedoaling f
20 U.S.C. 8§ 1099b(a)(634 C.F.R. 8 602.25. Thaxcreditingagency must also have procedures
in place for providing written noticgbout certain accrediting decisidnghepublic, theSecretary
of Education, and the appropriate State licensing or authorizing agentySZD § 1099b(a)(7)—
(8); 34 C.F.R. § 602.26.

To be accreditetdty DEAC, aninstitution has the burden of proving that it is in compliance
with all of the standards set outtime agency’ siccreditation handbookSeeCompl. I 19Ded.
of Joshua N. Ruby in Supp. of DEAC’s Mot., Ex. C to Def.’s Mot. [Dkt. #8R6'Ruby Decl.”);
DEAC Accreditation Handbook, Ex. 1 to Ruby Decl. [Dkt. #3%‘Handbook”)® The Handbook
is a manual published by DEAC that sets forth the requirements of accreditatiomeanber
schools agree to be bound by those standards if they receive accreditation. §dap83]

Theapplicationprocess includes a saf/aluation by the applicant, a curricular review by
DEAC-engaged subject matter specialists with an opportunity for the institutiesgornd, and
an onsite evaluation of the institution’s compliance with DEAC accreditation stdada
Handbook atl2-20. Following the ossite evaluation, the Chair of tlersite team prepares a
report, and the institution h#éisirty-days to submit a responskl. at 19.

The Commissiomsually meets twice a year, in January and Jimeview apfications

for initial accreditation or renewal of accreditatidfiandbook at 20After reviewing all submitted

5 The Handbook was attached to defendant’'s motion to dismiss, not the complaint. But
because it is publicly available on DEAC’s websgeeThe DEAC Accreditation Handbogk
Distance Educ. Accrediting Comm’https://www.deac.org/Seekinfccreditation/TheDEAC-
AccreditingHandbook.aspg{ast visited Sept. 5, 2018), and because it is incorporated by reference
in the complaint, the Court may consider it when evaluating defendant’s motion isesdiS®e

St. Francis Xavier Parochial ScH.17 F.3d at 624-2%annon 717 F.3d at 205 n.2.



materials, th&Commissionrmaytakeone of four courses of action: (1) accredit a new applicant
institution for up to three years, or continue an institution’s accreditatgs$tatup to five years;

(2) defer a decision pending receipt of a Progress Report, submission of addifiomahiion,
and/or the results of a follewp-onsite evaluation; (3) direct the institution to ShoauSe as to
why its accreditation should not be withdrawn; or (4) deny accreditation to an appiica
withdraw accreditation from an accredited institutida. at 20-23.

Of particular relevancw this case arthestepsDEAC and the instution musttake if the
Commissiondecides to issue a Show Cause Directive to an institutitm.cases where the
Commission has reason to believe that an institution is not in compliance with atoredita
standards and other requirements, the Commission may ttheeicistitution to Show Cause as to
why its accreditation should not be withdrawn.” Handbook at 21. An institution must receive
written notice of a Show Cause Directive, and the naticst (1) state the reasons why the
directive was issued; (2) idefytithe standarsloraccreditation requiremenfisr which compliance
is a concemn(3) recitethe reason$or and the evidence supporting the cldaimat the institution
may not be in compliance with accreditation requirements; and (4) advise the imstfuiti®
obligations under the directive and of the deadline for its respddsat 22.

When an institution receives Show Cause Directiyat is “required to demonstrate
corrective action and compliance with accrediting standards or procedd@sdbook at 21The
“burden of proof rests with the institution to demonstrate that it is meeting DEs&Creditation
standards.”ld. Once the time for an institution to respond or comply with the requirements in the
directive has expired, the Comma@s may do one of four things: (1) vacate the Show Cause
Directive ifthe response demonstratieat removabf the ordeis warranted or that the institution

is in compliance with the cited accreditation standards and requirements; (2) cahérfsleow



Cause Directive, pending the receipt of additional information or further institutigmarts; (3)
order a specialisit to the institution; or (4) withdraw the institution’s accreditation, an action “tha
would be subject to an appeal by the institutiofd. at 22. The Commissiomustnotify the
institution of its decision within thirty days, and in all cases, the Commission“allest the
institution sufficient time to respond to any findings before making any deasion regarding
the insitution’s accredited status.Id. at 23.

If the Commission decides to deny or withdraw accreditation, the institution hagrhe
to appeal that decisidoy submitting arApplication for Appeal to the Executive Director of the
Commission. Handbook at 234. The institution musappeal within ten days of receipt of the
letter advising it of the denial or withalval of accreditation, or the right to appeal will be deemed
waived and the “Commission’s action [will] become finald. The institutional appedis heard
by an independent appeals panel that is separate from the Commission and seraskldmnal
level of due process for the institutionld. at 24. The panel may affirm, remand, amend, or
reverse the Commission’s decisidd. at 25-26.

“Upon being notified that its appeal did not change an adverse Commission decision, an
institution has five business days to request arbitration, during which no public notificithe
Commission action will benade.” Handbook at 27 If the institutioris arbitration proceeding is
unsuccessful, and the accreditation decision becomes final, the institutionlenayitfiin the
District Court for the District of Columbiald. at 150 (“An institution which seeks to overturn an
adverse arbitration decision, or to file suit against the Corporation for anyedsen, must bring
the suit in the Federal District Court for the District of Columbiaé&g alsad. at 20 (notig that
a decision becomes final only after the time for requesting an appeexpiasd or the appeal

itself is denied).



Il. WLC'’s A pplication to Renew Accreditation

Plaintiff received its first accreditation from DEAC in 2001Compl. § 9. In the later
proceedings relevant to this mattése College filed an application to renew its accreditatisee
Pl.’s Opp. at 1and DEAC began the process associated with reviewing the applicationnpursua
to the Handbook’s procedures.

Plaintiff alleges that in September 20%&eam of individualsonductedn onsite review
of the College. Compl.  21Then, & its meeting inJanuary 2017, DEAC determuhéhat the
College did not medts accreditation criteria.Show Cause Ditive at 1. As a result, DEAC
issued &Show Cause [Pective in a letter dateBebruary 27, 2017, asking the College to “show
cause why its accreditation should not be withdrawd.’ Compl.{ 27.

The letter informed the College that the Show Cause Directive was “not aneadotos
but a statement of concern . . . about the institution’s ability to document compligm&EAC’s
accreditation standards and policies.” Show Cddisective at 1. It expressly statethat the
“[a]ccreditation for WLC remain[edi effect during the period of Show Causad., and it
outlinedthe corrective action the College neededakewithin a twelvemonth period in order to
vacate the orderShow Caus®irective at +12;see alsdHandbook at 2323. According to the

order, WLC was required to submit a new application for accreditation by March 27, 2017, and

6 At the time plaintiff was accredited, the parties were known by different naRlastiff
was known as the Institute of Logistical Management, and defendant was known agaheeD
Education & Training CouncilSeeCompl. { 15.

7 Neither party prodes thedate on which plaintiff applietb renew its accreditation.

8 The Show Cause Directive notes the date of theitenevaluation to have been October
28, 2016. Ex. A to Compl. [Dkt. # 2} (“Show Cause Directive”) at 1.
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the Collegevasinformed that the Commission’s staff would then set up a Fall 2017 visit. Show
Cause Directive at 2.

The DEAC announced the issuance of thkow Cause Directive on its websytgthin
twenty-four hours of giving notice to the Colle§eSeeCompl. T 19 (alleginthat the show cause
letter was published)Ex M. to Compl. [Dkt. #2-14] (screenshot of website listing William
Loveland College as an institution that had received a show cause diredesa)sdef.’s Mem.
at 3; Pl.’'s Opp. at 2.

WLC responded to the Show Cause Directive via email on Mabl9, andt disagreed
with many of the concernthe Commission had identified Compl. § 40; Ex. N to Compl.
[Dkt. # 215] (“Email Exchange”). The Collegendertookto provide a “clear and accurate
timeline of what actudy transpired’in its pasin thehopethat DEAC would withdraw the Show
Cause Directive and grant reaccreditati®@eeCompl. § 40Email Exchangelt alsorequested a
response from the DEAC by March 17, 2017 so that it would have enough time to file the
reaccreditation paperwork by March 27, 201SeeEmail Exchange. On March 17, 2Q1fe
Executive Director of DEAC, Leah Matthews, responded to the Codlegeailandexplainedhat
the Show Cause Directive was not based on previously approved chiaaigkad taken place
throughoutthe College’s history.See id. Shereiterated that the Commission “found that the
institution did not meet accreditatiorastlards, and that WLC’s new application was doe

March 27, 2017 .d.

9 Based on a review of DEAC’s website, it appears that the entire Show CaesgvBiis
not madepublic. Rather, DEAC announcesich institutions are “on show gse,” and it provides
an explanation of the accreditation standards that are subject thdWwecause order.See
Institutions on Show CausPistance Educ. Accrediting Comm’https://www.deac.org/Public-
Notices/InstitutiongOn-Show-Cause.aspiast visited Sepi24, 2018).
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On March 19, 201,7WLC emaied DEAC and accused the agency, and Matthews
specifically, of making false statemenis the Show Cause DirectiveSeeCompl. § 40;Email
Exchange. Matthewssponded by email faw days laterstating that the College had mdde
very, very serious accusatid SeeCompl. T 40; Email Exchange. She informed WLC that for
that reason, she had baexused from the matteand DEAC’s &gal counsel and members of the
Executive Committeavould contact the institution SeeCompl. { 40; Email Exchange. The
College expressed frustration with Matthews’ recusatplaining that ihad “exhausta almost
every avenue giving [DEACR&IlI of the accurate data,” and that it needed DEAC’s continued
cooperatiorso that it couldneet the March 27, 2017 renewal application deadlBeecEmail
Exchange.

Although the complaint provides no additional fattd,C states in its brief thait that
point, it “decided not to continue with the procgssd thait filed this lawsuiinstead PI.’s Opp.
at 2;see alsdDef.’'s Mem. at 5 (“Instead, without responding to the Show Cause Directive and
without availing itself of its procedural rights under the Hardtb@VLC filed this lawsuit . . 7).

The complaint includeve causes of action

e Count 1 - Denial of Due Process and Failure to Apply DEAC Standards

e Count 2 -Breach of Contract

e Count 3 -Defamation

e Count 4 — Tortious Interference with Prospective Business or Economic Advantage
e Count 5 -Negligence (in alternative to Breach of Contract)

Count | alleges thaby issuing a public Show Cause Directive to the College, DEAC
violated federal laws and regulations, as well as its own protdmtause the “standard practice

is to cefer any negative findings” until another team visits the school. Compl. § 19. Acctwrding



the College, DEACviolated the school's right to due process when it “skipped these
stepsl,] . . [and] did not provide th College with any time to address the myéalleged defects
[it] claimed to find. Id.

Count Il allegeghatafter WLC applied and received accreditation and continued to pay
annual dues to DEAC, the parties “agreed to be bound by DEAC’s Stand#cdsreditation as
set forth in itshandbook, as a formal contrdctCompl. 1 3335. According to the College,
“DEAC materiallybreached the contract by . . . refusing to apply its standards of accreditation to
the schooln a fair and impartial mannérand by issuing the Show Cause Directivehich was
based upon unverified false data and was replete with defamatory falsehiob@s37.

The Collegealsobrings a defamation claim in Count 1ll, allegititat theShow Cause
Directivewas “false and defamatoryghdthatthe publication of the directive caused the College
to “incur damages to its reputation” as well as a loss of good will and other modetaages.
Compl. 1 46-47.

Count IV alleges thaDEAC willfully and intentionadly interfered with the College’s
business by issuing, and making public, the Show Cause Directive. Compt50f Z9e College
claims thatDEAC knew, or should have known, that by issuing its fraudulent public Show Cause
Letter, it would materially im@ct the current and future prospects of the Collegmfpiting
student enrollment, revenue collection, staff recruitment, and donatitthg] 49.

Finally, as an alternative tthe breach of contract claim, Count V alleges negligence.
Compl. 11152-56. According to the complaint, DEAC had legal duty to fairly and properly
consider the College’s applicatidor reaccreditation,” anidl “breached its duties” when'itelied
on the phony, fraudulent and defamatory fact findioigits sitevisiting teamand therpublished

the Show Cause Directivad. 9 53-54.
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In its prayer for relief, the College asked fa “preliminary injunctiofi against DEAC
requiring it to rescind the Show Cause Directive and/or removerit fts website? and it
requested a permanent injunction requiring DEAC to follow all of the procedures setrfatsh i
Handbook. Complat 26-27 (demand for relief)In addition, plaintiff asks the Coito award it
compensatory, consequential, and punitieenages.d.

STANDARD OF REVIEW

“To survive a [Rule 12(b)(6)hotion to dismiss, a complaint must contain sufficient factual
matter, accepted as true, to state a claim to relief that is plausible on its Asteroft v. Igbal
556 U.S. 662, 678 (2009), quotiBgll Atl. Coip. v. Twombly550 U.S. 544, 570 (2007). Igbal,
the Supreme Court reiterated the two principles underlying its decisibvambly “First, the
tenet that a court must accept as true all of the allegations contained in aicbisiplapplicable
to legal conclusions.”Igbal, 556 U.S. at 678. And “[s]econd, only a complaint that states a
plausible claim for relief survives a motion to dismis$d: at679, citing Twombly 550 U.S. at
556.

A claim is facially plausible when the pleaded factual aatrit&@lows the court to draw the
reasonable inference that the defendant is liable for the misconduct allégedl,”556 U.S at
678. “The plausibility standard is not akin to a ‘probability requirement,” but it asks fa than
a sheer possibility that a defendant has acted unlawfulty.” A pleading must offer more than

“labels and conclusions” or a “formulaic recitation of the elements of a aHuaetion,”id.,

10 At no pointdid the Collegecomply with Federal Rule of Civil Procedure 65 or Local Civil
Rule 65.1 and file a proper motion for a preliminary injunction.
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guotingTwombly 550 U.S. at 555, and “[t]hreadbare recitals of the aiésnaf a cause of action,
supported by mere conclusory statements, do not suffide.”

In evaluating a motion to disnssinder Rule 12(b)(6), auart must “treat the complaint’s
factual allegations as true and must grant plaintiff ‘the benefit afifallences that can be derived
from the facts alleged.”Sparrow v. United Air Lines, Inc216 F.3d 1111, 1113 (D.C. Cir. 2000)
(internal citation omitted)quotingSchuler v. United State617 F.2d 605, 608 (D.Cir. 1979);
see alsc)Am Natl Ins. Co.v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011), quotifigomas V.
Principi, 394 F.3d 970, 972 (D.C. Cir. 2005)hereforewhen considering a motion to dismiss, a
court must construe a complaint liberally in the plaintiff's faudowal v. MCI Commc’'n€orp.,

16 F.3d 1271, 1276 (D.C. Cir. 199Mevertheless, the court need not accept inferences drawn by
the plaintiff if those inferences are unsupported by facts alleged in the comptaimhust the
court accept plaintiff's legal conclusiondd.; see also Browning v. Clintp292 F.3d 235, 242
(D.C. Cir. 2002). In ruling upon a motion to dismfses failure to state a claimma court may
ordinarily consider only “the facts alleged in the complaint, documents attashechiits or
incorporated by reference in the complaint, and matters about which the Courkenpydteial
notice.” GustaveSchmidt v. Chao226 F. Supp. 2d 191, 196 (D.D.C. 200&)ing St. Francis
Xavier Parochial Sch.117 F.3d at 624-25.

ANALYSIS

The due process claim in Count | will be dismissetiecause WLC failed to exhausted
its administrative remedies

Plaintiff claims that DEAC failed to follow its own procedusssl therefore deprived the
College of due processhen itissuedthe Show Caus®irective Compl. J 19. To the extent
plaintiff's claim “sounds in a federal common law duty of certain privatenizgdons to use

adequate procedural safeguards when exercising their powers,” DEAC dhgiiesourts
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reviewingsuch claims'apply principles of federal administrative law, including the requirement
that a party seeking judicial review exhaust its available administrative reri€dief.’s Mem.
at 6. DEAC maintains that “[b]Jecause WLC failed to exercise the rights which DE@tten
accreditation procedure afforded it, and because WLC failed to pursue its pplfoa renewal
of its accreditation to a final decision, it failed to exhaust its administrative resraattienay not
seek relief in this Couft. Id.

The College concedes that it did not exhaust the administrative processdgsgiouhe
Handbook. Pl.’s Opp. at 2 (“Plaintiff disagreed with many of the concerns sgdrigsthe Show

Cause Directive, and decided not to continue with the processledtthiis lawsuit seeking

11 Because accreditation agencies are private entities, not state actofarehet subject to
the strictures of constitutional due process requirememsof’| Massage Training Ctr., Inc. v.
Accreditation All of Career Schs. & Colls781 F.3d 161, 169 (4th Cir. 2015). But, “like all other
bureaucratic entities, [they] can run off the railafid so they are not “wholly free of judicial
oversight.” Id. “[T]here exists a ‘common law duty on the part of “guasblic’ private
professional organizations or accreditation associations to employ faidpresevhen making
decisions affecting their members.it., quotingMcKeesport Hosp. v. Accreditation Guaail for
Graduate Med. Educ24 F.3d 519, 53485 (3d Cir. 1994)see also Marjorie Webster Jr. Coll.,
Inc. v.Middle States Ass’n of Coll& Secondary Schs., Inc432 F.2d 650, 65%8 (D.C. Cir.
1970) (recognizing that judicial power to regulate privaecreditdon agencies is
“predicated. . .upon the developing doctrines thie common law,” and that accrediting agency
standards deserve “substantial deferencHipmas M. Cooley Law Sch. Am.Bar Ass’'n 459
F.3d 705, 71412 (6th Cir. 2006)Chi. Sch. of Automatic Transmissions, Inc. v. Accreditatian All
of Career Schs. & Colls44 F.3d 447, 49-50(7th Cir. 1994);,Wilfred Acad. of Hair & Beauty
Culture v. SAss’n of Colls. & Schs957 F.2d 210, 214 (5th Cir. 199Med. Inst. of Minny.
Nat’l Ass’n of Trade & Tech. Sch817 F.2d 1310, 1314 (8th Cir. 1987).

“[D]ue process claims dovetail nicely with administrative law concepts of substantial
evidence and arbitrary and capricious review because the prominent point of emploass of
process is one of procedure. When adjudicating common law due process clains$ aga
accreditation agencies, courts should ‘focus primarily on whether the accredityig imbernal
rules provide[d] a fair and impartial procedure and whether it [followed] its raleeaching its
decision.” Prof'| Massage Training Ctr.781 F.3d aL72 @lterationsn original), quotingWilfred
Acad.of Hair & Beauty Culture957 F.2d at 214ee Marjorie Webster Jr. Cal¥32 F.2d at 655
58; Armstrong v. Accrediting Council for Continuing Educ. & Tiagp, Inc, 961 F. Supp. 305,
313 (D.D.C. 1997)“Decisions of [accreditation] agencies are overturned only when are
capricious or arbitrary . .").
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injunctive relief and damages.”). But it argues that “where exhaustion isquitec by statute,
exhaustion is a matter of judicial discretion,” and the Court should excuse \WWinCGkhausting
its administrative remedielere becausedoing sowould have been futiie DEAC was not
followings its own procedures, aitdvas biasedld. at 3-4.

Because exhaustion was required in this case, and because the College has aieyadequ
alleged that failure to exhaust would have been futile, defendant’s motion to dizwniss| will
be granted.

A. The College was required to exhaust its administrative remedies.

The “exhaustion of administrative remedies is well established in the jurisigridcd
administrative law,” and it provides thatd'rone is entitled to judicial relief for a supposed or
threatened injury until the prescribed administrative remedy has been extfals@adford v.
Ngo, 548 U.S. 81, 889 (2006)superseded by statudaib. L. No. 104134, 110 Stat. 1321 (1996)
guotingMcKart v. United States395 U.S. 185, 193 (1969¢omm. of Blind Vendons. District
of Columbia 28 F.3d 130, 133 (D.C. Cir. 1994). This doctrine has ttmaa purposes: dllows
an agency to apply its expertisepibtects agency authority by giving the agency an opportunity
to fix its own mistakes before it is brought to coartd it promotes efficiency by eraly claims
to be resolved more quickly and economically in proceedings before the agsmoy. of Blind
Vendors 28 F.3d at 133, citingylcKart, 395 U.S. at 194seeWoodford 548 U.S.at 89, citing
McCarthy v. Madigan503 U.S. 140, 145 (1992). The D.C. Circuit has also observeeMiraif
a court eventually reviews an agency'’s decision, “requiring exhaustion saaplié court’s task
by providing it with a factualacord developed by the agencyomm. of Blind Vendor28 F.3d

at 133,citing McKart, 395 U.S. at 194.
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The Supreme Court halseld that in casedike this one that do not involvéhe
Administrative Procedure A¢t “the exhaustion doctrine continues to apply as a matter of judicial
discretion.” Darby v. Cisneros 509 U.S. 137, 15%4 (1993) see also Comm. of Blind
Vendors 28 F.3d at 134“Because this case is not governed by the APA (or any other statute
requiring exhaustion), the exhaustion doctrine applies only ‘as a matter o&jutiszretion™),
guotingDarby, 509 U.S. at 153“Nevertheless, even in this field of judicial didcva, appropriate
deference to Congress’ power to prescribe the basic procedural scheme hindex @laimmay
be heard in a federal court requires fashioning of exhaustion principles in a manistecbwith
congressional intent and any applicablédgtay scheme.’McCarthy, 503 U.S. a144,superseded
by statute as stated iWwoodfordv. Ngg 548 U.S. 81, 8585 see also Free Enter. Fund Rub.

Co. Accounting Oversight Bdb61 U.S. 477, 489 (201{)Generally, wken Congress creates
procedureslesigned to permit agency expertise to be brought to bear on particular [oht=a
procedures are to be exclusivdifjternal quotation marks omitted)

“In determining whether exhaustion is required, federal courts must balarnntetiest of
the individual in retaining prompt access to a federal judicial forum against coeaihtey
institutional interests favoring exhaustionMcCarthy, 503 U.S.at 146. After reviewing the
applicable statutory and regulatory scheme in this case, the Court concludeshthastion is
required beforaneducationainstitutionchallenging an accreditation actibrings a common law

due process clairto federal court.

12 Neither party invokethe Administrative Procedure Act in trdase andother courtdave
observedhat because accrediting agencies are not federal agencies, they are not govémmed by t
APA. SeeProf'l Massage Training Cty.781 F.3d at 170rhomas M. Cooley Law S¢d59 F.3d

at 712 Chi. Sch. of Automatic Transmissions, Jdel F.3d at 450.
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The Higher Education Act, 20 U.S.C. § 101 seq the statute governingccrediting
agenciesprovides that those agenciehall establish and apply review procedures throughout the
accrediting process, including evaluation and withdrawal proceedings, which cafitiplgiue
process.” 20 U.S.C8 1099b(a)6); see alsB4 C.F.R. § 602.25. Such procedures must provide,
among other thingsyritten notice of any defieincies identified by the agen@n oppatunity for
a written responséo be considered prioto final action in the evaluation andithdrawal
proceedings;and the opportunity to appeal any adverse action prior 8 kecoming
final. 20U.S.C. § 1099@)(6)(A)—(C); see also34 C.F.R. § 602.2%c)(d), (f). The Higher
Education Actalso states thia“any civil action brought by an institution of higher education
seeking accreditation from, or accredited by, an accrediting agency . .nvahdng thedenial,
withdrawal, or termination of accreditatiohthe institution of higher education, shall be brought
in the appropriate United States district court.” 20 U.S.C. § 1099b(f).

DEAC’s Handbooksets forththe procedures it adopted to comply with the applicable
statuteand regulations. The Handbodktails theprocedural safeguards and appeal rights that
institutionsmay invoke before a DEAC decision an application or renewal application becomes
final. For example, following an esite evaluation and the preparation of the Chair’'s Report, an
institution haghirty days to respond to the repahd it can add new or supporting information
or correct any incorrect statements. Handbook-a2@9If the Commission has reason to believe
that an institution is not in compliance with accreditation standarahf issuesa Show Cause
Directive, the institution must be afforded an opportunity to come into compliance before an
adverse decision can be issudd. at 2122. If the Commissiomotifies the institution ofin
unfavorabladecision upon the expiration of the Show Cause Directive, the institution is given time

to respond to any findings before the Commissnay render its final decision dhe institution’s
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accreditationstatus. Id. at 23. Finally, if the Commission decideto deny or withdraw an
institution’s accreditation, the institution can appeétst to an independent appeals panel, and
then to an arbitratorld. at 23-27. At that point, the district courts have exclusive jurisdiction
over an institution’s claims

Although nothing in the statutory text expressly requires exhaustion, there appeas to be
“unmistakable intent of Congress that the precise administrative machipetyn place be used.”
Comm. of Blind Vendor28 F.3d at 134. In the Higher Education Act, Congress required
accrediting agencies testablish a system of administrative remedied to afford institutions
procedural rights to guarasd that the accreditation procedweuld comport with due process.
Failure to require institutions texhaust those procedures would render the provisions in
20 U.S.C. 8§ 1099§66) and 34 C.F.R§ 602.25t0 be superfluous.SeeLincoln Memi Univ.
Duncan Sch. of Law v. AmBar Ass'n No. 3:11ev-608, 2012 WL 137851, at *7 (E.D. Tenn. Jan.
18, 2012) (concluding that “exhaustion is required before a law school complaining thatdt shoul
have been awarded provisions approval may bring a civil suit in federal court” ang thatin
“failing to require exhauson could easily render the provisions of 20 U.S.C. § 109@)(&) and
34 C.F.R. 8 602.25(f) superfluous”). Further, the statpéifies that the district court will have
jurisdiction to reviewthe “denial, withdrawal, or termination of accreditatienin other words, a
final decision. See20 U.S.C. 8§ 1099b(f). This suggests that Congress did not intend that an
institution would be able to “circumvent the system and seek de novo determination ih federa
court.” Comm. of Blind Vendoy28 F.3d at 135, quotinRandolphSheppard Vendors.
Weinberger 795 F.2d 90, 103 (D.C. Cir. 1986).

The Court finds that thpurposes behind the exhaustion doctrine willfimthered by

requiring exhaustion in this case. Ensuring BEaAC hasthe opportunity to evaate anyenewed
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application for accreditation artd make a decision on the Show Cause Diredbiased on the
institution’s submission would perntite agency to use its expertise and to correct any errors it
may have made in issuing the Show Cause Dvedn the first place. See Comm. of Blind
Vendors 28 F.3d at 135. And if DEAC ultimatetlecidedto withdraw WLC'’s accreditation, an
independent appellate panel, and potentially an independent arbitrator, could continuento revie
the record and fiany mistakes made along the way, and address any bias that ttaénpedcess.
By completingthe administrative procedure®BEAC could potentially eliminate the need for
judicial review. And if judicial review ultimatelwasnecessary, at least the reg¢avould have
been fully developed.

Asthe Collegalleges in its complaint, it accepted accreditat@on became bound by the
procedures set forth in the HandbodkeeCompl.  19.WLC’s remedywas to be found within
those procedureand it failed taeexhaust the avenues available to3eeNorth Dakota v. N. Cent.
Ass’n of Cols. & Seconary Schs.99 F.2d 697, 700 (7th Cir. 1938) (upholding district court’s
denial of temporary injunction based on exhaustion grounds where the university did nbt appea
the accreditation commission’s decision before filing suit in federal court).

B. The Collegehas failed to allege that exhaustion would have bedutile .

Under those circumstancebgetonly way the Collegeanmove forward withits common
law due process claim is ikifailure to exhaust is excused.

The D.C. Circuit has recognized an exception to the exhaustion requirement “@gwete r
to administrative remedies ‘would be futile because of the certainty of ansadyecision.”
Commc’rs Workersv. AT & T, 40 F.3d 426, 432 (D.C. Cir. 1994), quoti@@mm. of Blind

Vendors 28 F.3d al33 n.5.This futility exception is “quite restrictéthough,id., quotingComm.
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of Blind Vendors28 F.3d at 133 n.&nd it “has been applied only when resort to administrative
remedies is ‘clearly useless.Id., quotingWeinbergey 795 F.2d at 105.

Thus, for exhaustion to be excused in this case, the Colegéd have had to allege that
it would almost ceainly fail at each step dDEAC’s administrative processSee CommcH
Workers 40 F.3d a#32-33(“Evenif one were to concede that an unfavorable decision . . . was
highly likely, that does not satisfy our strict futility standard requiringedainty of an adverse
decision.”) (emphasis in originalBut plaintiff has not made those allegations, andctiraplaint
does not contain facts to support the inference plaintiff is asking the Court to draw.

While plaintiff allegesthat DEAC did not follow its own procedures prior to issuing the
Show Cause DirectivseeCompl. 11 19, 21the complaint is devoidf@ny allegationshat each
level of DEAC’s administrative process would have been marked by bias and ws¥&irdad
even acceptin@s true plaintiff's allegation that there had been some impropriety prior to the
issuance of the Show Cause Directive, @ollege does not allege or show that the appeals process
would not have exposed or corrected any underlying errdhe Collegesimply states ints
oppositionbrief that “there are factual allegations that the defendant is not following its own
procedues and is biased.” Pl.’s Opp. at 4. This falls short of pointing to facts that show an appea

was “certain” to fail.

13 Indeeddocuments incorporated in, and attachedthie,complaint reveal that after the
College specifically complained of misconduct on the part of the CommisskExecutive
Director, she was recused from the matéerd DEAC’s legal counsel and members of the
Executive Committee took oveSeeCompl. I 40; Email Exchange.
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The complaint does not allegethat the College was certainlyoigg to lose its
accreditation* or thateven if it hadit was highly likelythatthedecision would have been upheld
at each stage of appellate revieBecause neither the Commission, an independentiagpe
panel, nor an arbitrator had an opportunity to render a final determinatiplaiotiff's claims,
this Court, like the D.C. Circuit ifommunications Workers of Ameritiil[s] to see any basis
for finding that an unfavorable decision by [any of those reviewing bodies] wWasegone

conclusion.” 40 F.3d at 433.

14 The only allegation that comes close is WLC’s claim that the Show Cause Directive
“effectively puts the College on notice that it is about to lose its accreditatCompl. § 19. But

even this allegation does not directly address that there is a high degree oftgdhat the
College’s accreditation is going to be withdrawn.
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Because th€ollege has naiemonstratethat exhaustion of the agency’s administrative

remedies would have been futitbe Court will dismis® the due process claim in Courtfl.

15 Plaintiff argues that the Court should delay consideration of, rather than dignsissause

of action sothat WLC may have the opportunity to exhaust administrative reme8iesPl.’s
Opp. at 45. Defendant argues that the Court should reject this option out of hand bétdatise
“has no pending application faccreditation with DEAC%Since it “rejected DBC'’s invitation to
submit a new application for renewal of its accreditatiand allowed its accreditation to lapse.
Def.’s Reply at 7 n.8. Even though the exhaustion in this case is based on prudential concerns and
is not jurisdictionalsee AvocadadBlus, Inc v. Venema70 F.3d 1243, 12448 (D.C. Cir. 2004)
(describing both exhaustion doctrines), and the Court has the discreticanguasdiction over
the matter to avoid the necessity of commencing a civil action all over agauidsthe
admnistrative remedy fail to resolve the dispute, at 1251, citindontgomery v. Rumsfel872
F.2d 250, 254 (9th Cir. 1978je Court sees no reason to retain jurisdiction siee the College
made the decision to forego administrative review anitisl@iccreditation lapse, and there are no
ongoing proceedings at this time.

16 DEAC also maintains that WLC’s dueggess claim fails because it wad ripe for review
when it was filedDef.’s Mem. at 9, and the Court agre€&Bhe ripeness doctrine generally deals
with when a federal court can or should decide a case. Part of the doctrine is sulbsoirtied i
Article Il requirement of standing, which requires a petitioner to alletge aliaan injuryin-fact
that is ‘imminent’ or ‘certainly impending.” Am.Petrol. Inst. v. EPA683 F.3d 382, 386 (D.C.
Cir. 2012);see also Lujan \Defs.of Wildlife, 504 U.S. 555, 56(1992)(holding injuryin-fact
must be “actual” or “imminent”). And “[e]ven if a case is ‘constitutionaipe,’ . . . there may
also be ‘prudential reasons for refusing to exercise jurisdictiofrii. Petrol. Inst, 638 F.3d at
386, quotingNat’'| Park Hosp. Ass’n v. Dep't of Interipb38 U.S. 803, 808 (2003).

The purpose of the ripeness doctring‘ts prevent the courts, through avoidance of
premature adjudication, from entangling themselves in abstract disagreewegrgdrainistrative
policies, and also to protect the agencies from judicial interference until anstdative decision
has beendrmalized and its effects felt in a concrete way by the challenginggar@print Corp.
v.FCC, 331 F.3d 952, 957 (D.C. Cir. 2003), quothiat’l Park Hosp, 538 U.S. at 86708. While
the constitutional aspect of ripeness may involve the same imgeingliny-in-fact requirement
that is necessary for standing, the prudential aspect of ripeness requires nuert raust
“balance[] ‘the fitness of the issues for judicial decision and the hardship tpatties of
withholding court consideration.”Nat’l Treasury Emps. Union v. United Staté®1 F.3d 1423,
142728 (D.C. Cir. 1996), quotingbbott Labs. v. GardneB87 U.S. 136, 149 (1967The fitness
of an issue for judicial decision depends on whether there are “contingent futoie tba¢ may
not occur as anticipated, or indeed may not occur at Bidmas v. Union Carbide Agric. Prods.
Co, 473 U.S. 568, 5881 (1989, quoting 13AC. Wright, A. Miller, & E. CooperJFederal
Practice and Procedurg 3532 (1984). [Continued on next page].
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The College’s state law claims will be dismisset.

In addition to its due process claim, the Collegads four state lawcauses of action
defamation, negligencégrtious interference with prospective business or economic advantage
and breach of contractDefendant moved to dismiss eachmaunder Rulel2(b)(6),seeDef.’s
Mem. at 1417, and the Court will dismiss each cofortthereasons explained below.

A. Defamation

In Count Ill, plaintiff alleges that DEAC’s act of “publishing its false and nhefi@ry
public Show Cause letter on its website constitute[s] defamation on the plaiGdfipl. T 46.

To state a claim for defamation, a plaintiff must allege four elements: *“(1) that the
defendant made a false and defamatory statement concerning the plaintiff; {B¢ thetendant

published the statement without privilege to a third party; (3) that the defendamitsin

[Continued from previous pageEven if the College has alleged some injury as a result
of DEAC'’s alleged procedural improprieties, prudentialstoarations favor dismissalWhile the
Collegeexpresses fear that it will not receive fair accreditation re\se@Compl.f119, 21, and
it takes issue with certain interlocutory procedural decisions such as whedssof the Show
Cause Directiveid. 1 19, the accreditation process had not yet concluded at the time the College
filed this lawsuit, and the outcomewhich could have been in plaintiff's faverwas unknown.

So any allged bias on the part of DEAC hadt yet produced any adverse consequences, and the
record upon which one would determine whether plaintiff's due process rights leswveidlated
hadnot yet been developed. Furthére school was permitted to maintétis accredited status
while it responded to th8how Cause Directivesp there was no hardship to the College in having
to wait until the Commission made a final accreditation decisidrus,the due process clairnm

the complaint was not ripe for review, and it will be dismissed for that reason lasingkded,
since theCollege let its accreditation lapse, it is also arguable that the Court lacksctiorsd
because the dispute is moot.

17 Defendant points out that the Bylaws in DEAC’s Handbook providesthge law claims
are govened by District of Columbia lawSees Def.’s Mem. at 15 n.134andbook at 150 (“The
law of the District of Columbia shall govern the interpretation, validity, antbimeance of the
terms of these Bylaws, as well as any dispute between the Corporation and arMeniex
Member, or applicant for membership, regardless of the law that might othé&evapplied under
any prirciples of conflicts of law.”Yemphasis omitted)Plaintiff does not contest the applicability
of D.C. law.
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publishing the statement amounted to at leagfligence; and (4) either that the statement was
actionable as a matter of law irrespective of special harm or that its publicatseadl ¢ae plaintiff
special harm.”Bean v. Gutierre2980 A.2d 1090, 1093 n.2 (D.C. 2009).

Defendant maintains that thitaim should be dismissed because DEAC was obligated by
law to publish th&how Cause Directive, so the statemsipirivileged against a defamation claim.
Def.’s Mem. at 1516. The Court agrees.

Under District of Columbia law, a report required by leannot support a defamation
claim. See McBride v. Pizza Hut, Iné58 A.2d 205, 207 (D.C. 1995) (holding that defamation
claim based on statements to the Department of Employment Services that tiifé hdaiteen
discharged for theft had to be dissed because the report was required by |&aggins v.
Hoddes 265 A.2d 302, 303 (D.C. 1970) (applying aloge privilege to libel claim based on a
report required by law to be filed with unemployment compensation board that saidotbgesm
was dischargd for dishonestysee also Klayman v. Judicial Watch, Indo. 06670, 2007 WL
140978, at *1#18 (D.D.C. Jan. 17, 2007) (dismissing defamation claredicated oralleged
false statementabout the plaintiff containeish defendant Judicial Watch'’s tax returns after they
were posted on the ngorofit organization’s website because federal regulatrequired the
organization to make the information available for public inspecti@gated in part on other
grounds 2007 WL 140978Further, the Reatement of Torts providekat “[o]ne who is required
by law to publish defamatory matter is absolutely privileged to publish it.” ResatdSecond)
of Torts 8§ 592A(1977) see also id§ 577 (iscussingthat “publication” for purposes of
defamation isludes any ammunication to a third party).

Plaintiff argues that the regulation the Commissaresupon for requiring publication of

the Show Cause Directive “only applies timal decisions,” andit notes that defendant
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“consistently tells us thatgtdecision was not final.” Pl’s Opp. at 8 (emphasis in original).
However, plaintiff's position is not supported by the regulations.

Section602.26(c) requires an accreditation agency to provide “written notice to the public”
of certain accreditation decisions. 34 C.F.R. § 602.268Qf)relevance to the Court’'s analysis,
such decisions includeot only final decisions on the denial or revocation of accreditation, but
also*[a] final decision to place an institution or program on probatioan equivalent statuis®
34 C.F.R.8 602.26(b)(X (emphasis added). In another section of the regulationsilésespecify
that accrediting agenciesust afford institutions certain due process protections, including
notifying “the institution or program in writing of any adverse accreditirigpaor an action to
place the institution or prograon probation or show cause 34 C.F.R.8 602.25(e) (emptia
added). Therefore, the regulations indicate that placing an institutiarsbaw cause statis
similar, or equivalent to, placing it on probation, a publishable deciditoreover, Department
of Education guidance explicitly identifies show cause orders as a typgraijation or an
equivalent status” event that would trigger the accreditation agency’s ngpobiigations. See
U.S. Dept of Educ, Clarification of Terminology and Requirements for Accrediting Agency
Reporting to the U.S. Department of Education 4-5 (Nov. 17, 2016), https://www.americanbar.or
g/content/dam/aba/administrative/legal_education_and_admissions_to_tRabbeNoticeAnn
ouncements/2016_11 17 accreditation_terminology guidance_post 30 _day comment.authchec
kdam.pdf.

Accordingly, a show cause order falls under the statutory language of “probation or

equivalent status” in section 602.26(b)(1), and the agency was obligated to proviele naiite

18 As defendant points out in its reply, it appears that VId_@€onfusing the final decision
made by DEAC to issue a Show Causeellive with the absence offi@al decision on whether
to renew WLC'’s accreditation.” Def.’'s Reply at 3.

24



to the public of the Show Cause Directive it issued to the @mll®ee34 C.F.R. § 602.26(bfc).
Because DEAC was legally required to publicize the Show Cause Directiveatément is
privileged and the agency cannot be held liable for defamation. Theréfi@reefamation claim
in Count 11l will be dismissed.

B. Negligence

The College also brings negligence claim in Count V, alleging that DEAC had a legal
duty to provide it with fair and unbiased accreditation services, and that it brehahehlty,
causing it damages. Compl. 56. The Court will dismiss this couah several groundst |
is barred by the economic loss doctrine; the College has not plausibly allegedctssary
element of causation; abalthe extent theort claim is based on thmublicationof the Show Cause
Directive, the claim is barred because the publicasgrivileged.

1. Economic Loss Doctrine

To make out a negligence claim under District of Columbia law, a plaintiff must
demonstratehat the defendant owed a duty to the plaintiff, that the duty was breached, and that
the plaintiff suffered amnjury that was poximately caused by the bida Aguilar v. RP MRP
Wash. Harbour, LLC98 A.3d 979, 982 (D.C. 2014). Defendant arghes the College cannot
state a claim because the economic loss doctrine bars recovery of pamebynexlosses in
negligence. Def.’s Mem. at 17. The Court agrees.

Under the economic loss rule, “a plaintiff who suffers only pecuniary injury asuli of
the conduct of another cannot recover those losses inAgtiilar, 98 A.3d at 982, quotingpollo
Grp., Inc. v. Avnet, Inc58 F.3d 477, 479 (9th Cir. 1995). The D.C. Court of Appeals adopted the
economic loss doctrine iAguilar, observing thait has been a “longstanding policy in courts

around the country” that where “pure economic loss is at issue, not connected witjugnio
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one’s body or property, the reach of legal liability is quite limitetd” at 983 (alterations and
citation omitted).

Thereis a limited exception to the economic loss doctrineplaantiff may recover
economic damages in tort if it can demonstrate a “special relationship” withfémeldet. Whitt
v. Am.Prop. Constr., P.C.157 A.3d 196, 205 (D.C. 2017) (fimgj aspecial relationship between
construction company and business where the construction permit contained esprsss t
protecting the business from effects of construction, and the construction projémhgviEsm so
the harm was not isolated or unexfed);see also Aguilgro8 A.3d at 98586. Where a “special
relationship” exists, the defendant owes an independent duty of care to thef pdaudtif is proper
to hold the defendant liable for a breach of that dwhitt, 157 A.3d at 205.“[W]he ther the
plaintiff's interests are entitled to legal protection against the defendantsadis a question of
law for [the court] to decide.ld. at 205, quotinghguilar, 98 A.3d at 982.

In determining if a special relationshixists, the Court askshether the defendanhad
an ‘obligation . . . to care for [the plaintiff's] economic wiedling’ or an ‘obligation’ that
‘implicate[d]’ the plaintiff's ‘economic expectancies.”"Whitt, 157 A.3d at 205 (alterations in
original), quotingAguilar, 98 A.3dat 985. The Court of Appeals Aguilar noted that a special
relationship is unlikely to exist where “variables beyond [the defendant’speagk could prove
determinative of the likelihood of serious economic harmiguilar, 98 A.3d at 985& n.4
(corcluding that there was no specialt@nship because there wasdi@ct connection between
the commercial landlord and the plaintiffs, who were not tenants but rathesyeeplof tenant
businesses located on the property).

Here, plaintiff seeks damaggs for “loss of future Title IV eligibility, damages to its

reputation, loss of students and concomitant tuition payments, loss of goodwill, loss tufrg)ves
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loss of donors and the potential loss of its entire business with damages in the amoulgssf not
than” $17,400,000. Compl.  56. The Collelges not appear tispute that it iseekingonly
economic damagesSeePl.’'s Opp. at 8. However, it argues that it is entitled to damages because
a special relationship exists between the College amlDHd. In support of this contention, the
College makes a brief argument, relying on a quotation from imoling case from another
districtthat does not apply District of Columbia laBeeid. at 8-9, citingWilfred Acad. of Hair
& Beauty Culture v. S. Ass’n of Colls. & S¢h&38 F. Supp. 200, 208 (S.D. Tex. 1998y'd on
other grounds957 F.2d 210 (5th Cir. 1992).

In Wilfred Academy of Hair and Beauty Cultyréhe court reviewed an accrediting
agency’s decision under a deferential standard, and it observed that “the comvmonifaposes
an obligation of fundamental fairness on accrediting agencies in actiongngfi@otreditation.”
738 F. Supp. at 208jting Med. Inst. v. Nat'l Assoc. of Trade & Tech. ScB$7 F.2d 1310, 1314
(8th Cir. 1987). The court went on to state that “[a]n accrediting association’s relationshgp to
member schools is a special relationship of trust and confidence,” and that rgtfitisnship
implies a duty of good faith and fair dealing, which is breadhed violation of fundamental
fairness.” Id. While the opinion uses the words “special relationship, Wil&ed courtwas not
presented with the question of whether a legally cognizable “speciabnslaif)” existed between
the partiegor the purpos of tort liability for economic harmSee id.Rather, the court appeared
to be taking cognizance of the common law duty underlying the due process claim in thatnt |
is well-recognized in this area of lawsee id. And it certainly did not consider the issue under
D.C. law.

The Court concludes that no special relationship exists here between the College and

DEAC that would give rise to an independent duty in t8ee Pof'| Massage Training Ctr.781
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F.3d at 181 (upholding district court decision dismissing negligence claim againsditation
agency under economic loss doctrine where no special relationship existeg)th&icemplaint
makes no mention of a special relationship between thegattialleges that the College “placed

its trust and confidence in DEAC” and depended on it “to provide fair and unbiased atioredit
Compl. 52. But there is no allegation that DEAC was obligated to WLC in any economic
capacity. See Whift157 A.3d at 205.

Moreover, inherent in the relationship between the parties, which is alleged in the
complaint to bea contractual onén any event? is the risk that the agency may not provide
accreditation to the College if it does not meet its standa8s. Career Care Inst., Inc. v.
Accrediting Bureau of Health Educ. Schs., JiNo. 1:08cv-1186,2009 WL 742532, at *7 (E.D.

Va. March. 18, 2009) (concluding that the school’s negligence claim could not proceed on the
basis that a “special relationship” existed because their relationship was the samg as “an

institution of higher education seeking accreditation,” and that relationstiijgles the risk that

19 Yet another reason supporting dismissal of the negligence claim is tiGdllbge has not
alleged “a duty independent of that arising out of the contract itselfiéharis v. State Farm Fire

& Cas. Co,. 961 A.2d 1080, 1089 (D.C. 2008) (“[T]he injury to the plaintiff must be ‘an
independent injury over and above the mere disappointment of plaintiff's hope to receive his
contracteefor benefit.”), quotingTate v. Aetna Cas. & Sur. Cd.49 Ga. App. 123, 124 (1979);
seeDef.’s Reply at 14. According to the complaint, DEAC had an obligation to provide fair
accreditation servicesabed on the procedures in the Handbo&@eeCompl. 1 19, 525.
Plaintiff alleges that “member schools agree to be bound” by the Handbook, and “DE%S agr
to apply [it] impartially to all member schoolsld. § 19. Conduct during the course of a cacit
dispute may be the subject of a negligence claim “where there are facts separable teymsh

of the contract upon which the tort may independently rest and where there is a dutydedepe

of that arising out of the contract itself, so that amador breach of contract would reach none

of the damages suffered by the tor€Choharis 961 A.2d at 1089. The issue here is that the acts
upon which the College relies to establish its negligence and breach of colahast are the
same-that DEAC had an obligation to follow its standards and procedures, and that it failed to
do so during the process that resulted in issuing the College a Show Cause DirSeéve.
Compl.119, 5255. “The tort must stand as a tort even if the contractual relationship did not
exist,” Choharis 961 A.2d at 1089, and here, it cannot.
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the agency “may not provide accreditation to the institutioRthally, the fact that the actions of
the College itself could prove to be “determinative of the likelihood of serious eamham” is
yet another basis to conclude that no special relationship eRigtslar, 98 A.3d at 985 n.4.

Because the economic loss doctrine bars the College’s negligence tbiai@ourt will
dismiss Count V.

2. Causation

Defendant also argudisatthe College’s negligence claimust be dismissed because the
College has not plausibly alleged that the agency’s actions proxycateted the College any
harm?® Def.’s Mem. at 14-15. The Court agrees that this provides another reason to dismiss this
cause of action

In Count V, the College alleges that “DEAC has a legal duty to fairly and properly esnsid

the College’s application fae-accreditation.” Compl. § 53It claims that the agency breached
its duty by issuing “a public show cause letter” and for committing “othet sgth aswhen it
“relied on the phony, fraudulent and defamatory fact finding” of its\e#iting team. Id. 1 53-
55. And, accordingd the College, “[a]s a direct and proximate [result] of those breachesAg§ DE

of its legal duties . . ., the College has incumdlachages . . . including . laoss of future Title IV

eligibility, damage to its reputation, loss of students and concontitéion payments, loss of

20 Defendant makes this argument with regard to each of the College’s stafailas,see

Def.’s Mem. atl4-16, and the College does not appear to dispute that causation is ant @eme
each claim.SeePl.’s Opp. at /8. The College also does raygue that it has set forth sufficient
facts to state a claim under each cause of actsa® id. It merely opposes defendant’s position

by trying to distinguisk-in extremely conclusory &hion —the cases defendant citedts motion.

Seed. As will be discussed in greater detail throughoutMieenorandum Opinion, the remainder

of plaintiff's stake law claims will be dismissed for failure to state a claim because the College has
not plausibly alleged that DEAC caudbe injuries alleged
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goodwill, loss of investors, loss of donors and the potential loss of its entire busihetamages
in the amount of not less than” $17,400,008.  56.

The problem with the allegations in the complaint is DBRAC did notwithdraw the
school’s accreditation; WLC let it lapse. The complaint recites the harms théhewe flowed
from a loss of accreditation, but DEAC never had the chance to evaluate the College io orde
reach that decisionlndeed, the Collegadmitted that it chose not fmursue the Show Cause
process further after DEAC issued the Directive, and it never filed the atpmiicfor re
accreditation Moreover WLC'’s accreditation remained intact while it was under the Show Cause
Directive. Because the College didt avail itself of theopportunity to demonstrate compliance
with DEAC'’s standardsf withdrew from theprocessandits accreditation lapsed. Thus, all of
the alleged harms flowed directly from WLC'’s inaction rather than aotypn o the part of
DEAC.

Because the College cannot plausibly allege that DEAC’s actions causedhiaramyit
has failed to state a claim foegligence, and this provides the Court with yet another reason to
dismiss Count V.

3. Privilege

Further, to the extenthat the College has based its negligence count on DEAC'’s
publication of the Show Cause Directive, the claim cannot survive because that cortiorunica
was privileged. See McBride658 A.2d 20#08 (dismissing the defamation count in addition to
the injurious falsehood count because they were both based on the absolutely privileged
communication). Plaintiff alleges in this count thADEAC'’s issuance of a public show cause
letter. . . breached DER’s duties owed to the College,” and that “[a]s a direct and proximate

[result] of those breaches,” WLC has suffered “damage to its reputation” @ssddf goodwill.”
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Compl. 11 5456. However, the Collegeannot merely repackage leggally flaweddefanation
count as a negligence claim. BecatlsShow Cause Directive cannot form the basis of this
cause of actionit will be dismissed for that reason as well

C. Tortious Interference with Prospective Business or Economic Advantage

The College also brought a claim for tortious interference with prospdutisieess or
economic advantageeeCompl. 11 48-50, but thtsrt claim mustalso be dismissed.

A prima facie case of tortious interference with business relationsagsqu(1) existence
of a valid contract or other business relationship; (2) [the defendant’s] knowledde of t
relationship; (3) intentional interference with that relationship by [the daféhdnd (4) resulting
damages.”Whitt, 157 A.3d at 20Zalterations iroriginal), quotingNewmyer v. Sidwell Friends
Sch, 128 A.3d 1023, 1038 (D.C. 2015). The College alleges that DEAC “knew, or should have
known, that by issuing its fraudulent public Show Cause Letter, it would matengdbct” the
College; that by issng the Show Cause Directive, “DEAC intended to prevent the College” from
offering prospective students to enroll; and that the Show Causetiize caused the College the
same harms as detailed abowveluding “damage to the reputation of the College” dosds of
goodwill.” Compl. 11 49-50

Defendantgainargues thathis claim mustalsobe dismissed because the College has not
plausibly alleged that the agency’s actions proximately caused the Catiggarm. Def.’s Mem.
at 14-15 And the Court agrees for the same reasons outlined above, so Count IV will be
dismissed.

Moreover,because¢he allegationgn this countare based entirely on DEAC’s publication
of the Show Cause Directiyié must bedismissedince the College cannot state a claimeldasn

that privileged communication See McBride 658 A.2d at 201“In his complaint, appellant
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alleged defamation and injurious falsehood on the basis of Pizza Hut's stateméné to |
Department of Employment Services] that appellant had been dischimgedeft. This
communication, however, cannot support either a defamation action or an injurious falsehood
claim because it is absolutely privileged.”), citiBjot v. Healthcare Corp.629 A.2d 6, 4D.C.

1993).

Therefore, the Court will dismiss thertious interference claim in Count IV.

D. Breach of Contract

In Count IlI, the College claims that it entered into a contract with DEAC andhiha
agency breached the contract and caused it h&eeCompl. 11 3237, 44. But the College has
failed to state a claim with regard to this count as well.

To state a breach of contract claim, a plaintiff must allege (1) a valid contraetenethe
parties; (2) an obligation or duty arising out of the contract; (3) a breach of tyataddt(4)
damages causdxy the breachTsintolas Realty Co. v. Mend&84 A.2d 181, 187 (D.C. 2009).
The College alleges that “[b]oth parties agreed to be bound by DEAC’s StandAntsexfitation
as set forth in theandbook, as a formal contract, which governs both coriguttte school and

conduct by DEAC in its accreditation reviedt.” Compl.  33. According to the complaint, the

21 While defendant did not move to dismiss the breach of contract count on the ground that
no valid contract exists, there is a serious question aboakistence of the allegembntract. As

the Seventh Circuit noted when deciding whether contract principles applied to a school's
challenge to an accreditan decision, “[tlhe ‘contractthe [s]chool wants to enforce is not a
bargaineefor exchange but a set of rules developed by an entity with many ofribetat of an
administrative agency. Accreditation groups adopt and change their rulesrafijiaby posting

an application fee a trade school cannoklm a favorable set of rules.Chi. Sch.of Automatic
Transmissiongsinc,, 44 F.3d at 449 The Fourth Circuit made similar observations in its decision
upholding the district court’s dismissal of the plaintiff's breach of contrttcagainst an
accrediting agency: “The Standards of Accreditation do not constitute a bindingat betwee

the agency and the accredited educational institutions because the Commissaitercéhe
alleged ‘contract’ at will, and thus, is not bound by its terni&6f'| Massage Training Cty.781

F.3d at 181.
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contract “included an implied duty of good faith and fair dealing,” and WLC allegéssindunt

that DEAC breached that duty by “refusingajaply its standards of accreditation to the school in

a fair and impartial manner,” aty “[s]pecifically . . . issu[ing] a public show cause letter which
was based upon unverified false data and was replete with defamatory falsefioodg{ 36-

37. The College claims that, as a resulihefbreach, it “has incurred damages and will continue

to incur substantial damages including, among other things, loss of futer&/Titinding, damage

to its reputation, loss of goodwill, loss of students and concomitant tuition revenue, loss of
investors, loss of donors and the potential loss of its entire business with monetagedaf at

least” $17,400,0001d. | 44.

22 An argument coul@dlsobe made that because the College’s breach of contract claim is
predicatedsolely on an alleged breach of the implied duty of good faith and fair dealing and not a
violation ofa specific term in the alleged contratts akin to a tort claim anthe privileged nature

of the Show Cause Directive could be grounddismiss thiscount as well.
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Defendant moved to dismiss the breach of contract count on the gtbanhtise College
has not plausibly alleged that the agency’s actions proximately caused tbgeCuoty harm.
Def.’s Mem. at 1415. And for the same reasons discussed previously, the Court will also dismiss
Count Il because WLC cannot plausibly allegattithe claimed harms resulted from DEAC’s

actions??

23 Defendant also argues thtae breach of contract count should be dismissed because it is
preempted by federal lawSeeDef.’s Mem. at 914. Because the Court has other grounds to
dismiss this count, it doast need to reach the issue. But bieach of contract count raises
significant preemption issues

When addressing a preemption claim, the Court applies a “presumption against finding
preemption of state laws in areas traditionally regulated by the sta@aifornia v. ARC Am.
Corp, 490 U.S. 93, 101 (1989). Congress’s intent to preempt state laywben‘explicitly stated
in the statute’s language or implicitly contained in its structure and purp@edllone v. Liggett
Grp., Ltd, 505 U.S. 504, 516 (1992), quotidgnes v. Rath Packing G430 U.S. 519, 525 (1977).
With this distinction in rmd, the Supreme Court has identified three types of preemption: (1)
express preemption; (2) field preemption; and (3) conflict preempS8ee.id.

Although defendant argues that WL®each of contraatlaim is field preempted by the
Higher Education A; seeDef.’s Mem. at 14, and some courts have conclukatthe exclusive
grant offederaljurisdiction within the statute indicates that state law does not apply to claims
challenging accreditation decisiorsgeThomas M. Cooley Law S¢l59 F.3d a712-13;Chi.

Sch. of Automatic Transmissions, |4 F.3d at 450, the D.C. Circuit hiasld that “[b]ecause
Congress carved out particular contexts in which the HEA has preemptive féecbnclusion
is virtually inescapable that Congress did not idtemgive the HEA preemptive effect in every
context.” Jackson v. Culinary Sch. of Wash., L& F.3d 573, 58@1 & n.12 (D.C. Cir. 1994)
(concluding that HEA did not preempt the field of federal education law, but notibghtha
enumeration of preemgd areas in a statute does not foreclose the possibility that state statutes in
actual conflict can be preemptedacated on other grounds815 U.S. 1139see also Armstrong
v. Accrediting Council for Continuing Educ. &aining, Inc, 168 F.3d 1362, 1369 (D.C. Cir.
1999) (holding that the HEA does not preempt the field of federal education pgjardireg loan
lending to students, but that the plaintiff's contract claims did directly conflitt WEA
regulations and so those claimsre preempted).

But defendant also argues that the breadonofractclaim is conflict preemptedeeDef.’s
Mem. at 1314, and the Court finds this argument to be more persuasigenflict occurs when
compliance with both state and federal law would be impossiblehenstate law “stands as an
obstacle to the accomplishment and execution of the full purposes and objectives os£bngre
ARC AmCorp, 490 U.S. al00-01 quotingHines v. Davidowitz312 U.S. 52, 67 (1941 state
law may pose ra obstacle to federal purposes by interfering with the accomplishment of
Congress’s actual objectives, or by interfering withnlethodghat Congress selected for meeting
those legislative goalsGade v. Nat'l Solid Waste Mgm&05 U.S. 88, 103 (19923iting Int’l
Paper Co. v. Ouelletel79 U.S. 481, 494 (1987). [Continued on next page].

34



CONCLUSION

For all of the foregoing reasons, the Court will grant defendant’s motion to dismits

entirety. A separate order will issue.

%@‘ B eh——
U

AMY BERMAN JACKSON
United States District Judge

DATE: September 28, 2018

[Continued from previous pagePlaintiff claims that DEAC breached the contragiiot
complying withthe policies contained in its Handbook. Compl. {1 19, 33, 37. And the College
alleges that the procedures in the Handbook were formulated based on requiremerntsiset for
the Higher Education Act and its accompanying regulati®eeid. 1 4, 19. Since plaintiff's
breat of contract clan is only predicatedn a breach of the implied duty of good faith and fair
dealing, and not on a breach ofyactual contractual ternsge id.y 36, it is hard to see how the
alleged duty owed to the Collegeuld embrace requirements that may be copt@what has
been prescribed by the Secretary of Education and laid out in the HE#, plaintiff predicates
the breach of the implied duty claim on the Commission’s publication of the Show Cause
Directive,see id.J 37 but that action was taken puast to regulatory requirements. Permitting
such a state laslaim imposingmconsstent obligations to go forwambuld certainly frustrate the
federal policiesoncerningaccreditationraising a conflict preemption issuBee Arratrong 168
F.3d at 189 (concluding that the plaintiff's claims were conflict preempted byHEA: “If
accepted, [the plaintiff's] claim that she may void her student loan based schti@s alleged
[Guaranteed Student Loan Progiaethigibility would frustrate specific federal policies regarding
the consequences of losiagfalsely certifying accreditationFor example, it is the Secretary and
guaranty agenciesnot students- who enforce statutory and regulatory requirementdyuding
those concerning accreditati}.
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