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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FRANCEL BELLINGERet al,

Plaintiffs,
V- Civil Action No. 17-2124TJK)
MURIEL BOWSEREet al,

Defendants

MEMORANDUM OPINION AND ORDER

Plaintiffs Francel Bellinger and lola Anyan (thiedividual Plaintiffs”), and Plaintiffs
SENE Friends of the Capitol View Library and Marshall Heights Civic Asseigthe
“AssociationalPlaintiffs”), have filed the instant action against vari@ustrict of Columbia
(“District”) public officials for their alleged failur® provide Capitol View Library, a public
library located in a predominately Africakmericanneighborhoogdwith the sameenovation
funding and ervicesprovided to othepublic librariesin predominately white neighborhoods.
Deferdants Muriel Bowser, Gregory McCarthy, and Richard Reyes-GavharGity
Defendants”) havélled a motion to dismiser, in the alternativefor summaryjudgment. ECF
No. 45 (“CityDefs.” MTD”) at 1-2. The remaining Defendants, Vincent Gray, David Grosso,
and Yvette Alexander (the “Council Defendants”), have filed a sepai@tien to dismiss. ECF
No. 23. In respons@Jaintiffs havemoved tdfile a proposed second amended complaimdto
conduct discoveryECF Nas. 47, 66see als&ECF No. 472 (“PSAC”). TheCourt will grant
Defendantsmotionsand dismiss the operative complaint for failure to state a claim. It will also
denyPlaintiffs’ motionto amendon the ground that the proposadendmerstarefutile, deny
Plaintiffs’ discoverymotionasmoot, and alsdenyPlaintiffs’ request to file an untimely

opposition, ECF No. 5@smoot. The reasons for doing so are set forth below.
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I. Procedural and Factual Background

Plaintiffs filed the instant action on November 6, 2017. ECF No. 1. That santb&ay,
filed a motion for preliminary injunctive relief, ECF No. 4, which they later am&ng€F No.
19-1. The Council Defendants filed a motion to dismiss on November 29, 2017. ECF No. 23.
On December 14, 2017, the Court held a hearing on the amended preliminary-injunction motion.
The next day, the Court denied the motion. ECF NoB&linger v. Bowser288 F. Supp. 3d 71
(D.D.C. 2017). On January 12, 2018e City Defendants filed a motion to dismiss or, in the
alternative, for summary judgmentity Defs.” MTD. On February 9, 2018, Plaintiffs filed a
motion to amend their complaint, ECF No. 47, and a motion to conduct discovery under Rule
56(d), ECF No. 66.

The Court discussedtiefactual background dhis casen detail in itsprevious
memorandum opinion and order denying Plaintiffs’ motion for preliminary injunctiief.r8ee
Bellinger, 288 F. Supp. 3d 71. The Court assutheseader’'samiliarity with the background
set forth inthatopinion. The Court will discuss the particufactual allegationselevant to the
instant motions below, keeping in mitlthton a motion to dismiss under Rule 12(b)(6)—unlike
the previous motion for injunctive relief—the Court “may consider only the factgedlli® the
complaint, any documents either attached to or incorporated aothelaint and matters of
which [it] may take judicial notice EEOC v. St. Francis Xavier Parochial Sch17 F.3d 621,
624 (D.C. Cir. 1997).

I1. Legal Standards
A. Rule 12(b)(1)

On a motion to dismiss for lack of subject matter jurisdiction under Rule 12(b)(1),
“plaintiffs bear the burden of establishing jurisdictiorKihapp Med. Ctr. v. Hargar875 F.3d

1125, 1128 (D.C. Cir. 2017). District courts “may in appropriate cases dispose of a motion to



dismiss for lack of subject matter jurisdiction under [Rule] 12(b)(1) on the comiiaivaliisg

alone.” Herbert v. Nat'l Acad. of Scis974 F.2d 192, 197 (D.C. Cir. 1992). In such cases courts
must, as when reviewing a Rule 12(b)(6) motion, “accept[] as true all of thel falb&gmtions
contained in the complaint.KiSKA Constr. Corp. v. WMATA21 F.3d 1151, 1157 (D.C. Cir.
2003). The Court may also rely, “where necessary,” on “undisputed facts evidenced in the
record.” Id. at 1157 n.7.

B.  Rule 12(b)(6)

“A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of a plaintififeaint; it
does not require a court to ‘assess the truth of ishegserted or determine whether a plaintiff
has any evidence to back up what is in the complaiktétron v. Fannie Mag861 F.3d 160,
173 (D.C. Cir. 2017) (quotinBrowning v. Clinton292 F.3d 235, 242 (D.C. Cir. 2002)). “In
evaluating a Rule 12(b)(6) motion, the Court must construe the complaint ‘in favor of the
plaintiff, who must be granted the benefit of all inferences that can be dexwvedhe facts
alleged.” Hettinga v. United State§77 F.3d 471, 476 (D.C. Cir. 2012) (quoti®chuler v.
United States617 F.2d 605, 608 (D.C. Cir. 1979)). “But the Court need not accept inferences
drawn by plaintiff if those inferences are not supported by the facts set bataorhplaint, nor
must the court accept legal conclusions cast as factuahtdieg.” Id. “To survive a motion to
dismiss, a complaint must have ‘facial plausibility,” meaning it must ‘plead[] factudct that
allows the court to draw the reasonable inference that the defendant is liab&erfastonduct
alleged.” Id. (alteration in original) (quotindshcroft v. Igbgl556 U.S. 662, 678 (2009)).

C. Rule 15(a)(2)

Under Federal Rule of Civil Procedure 15(a)(2), if a party may no longer amend his
pleading as of right, then he “may amend [his] pleading only with the opposing paitiés

consent or the court’s leave,” and “[tlhe court should freely give leave wherejsstrequires.”



Fed. R. Civ. P. 15(a)(2). However, “[c]ourts may deny a motion to amend a complaititeas f
... if the proposed claim would not survive a motion to dismisgilliams v. Lew819 F.3d
466, 471 (D.C. Cir. 2016) (second alteration in original) (quaiarges Madison Ltd. ex rel.
Hecht v. Ludwig82 F.3d 1085, 1099 (D.C. Cir. 1996)).

III.  Analysis

For the reasanset forth below, Defendants’ motions will be granted, and Plaintiffs’
motions will be denied.

A. Plaintiffs’ SupplementalOpposition

As an initial matter, the Court will consider Plaintiffs’ request that it accept an untimely
opposition to the&City Defendats’ motionto dismiss Plaintiffs initially filed an oppositiorthat
largely failed to addredbe substantivessues the City Defendants had rais8géeECF No. 48
(opposition); ECF No. 65-1 ¢brrected opposition). he City Defendants argued thie Court
should treat their argumerftsr dismissalas conceded. ECF No. 53. Plaintiffs then sought leave
to file a new opposition responsivethe CityDefendants’ arguments. ECF No. 56 (motion);
ECF No. 57 (“PIs.” Supp. Opp.”). The City Defendantsaggpgranting leave to file the
supplemental opposition. ECF No. 61.

The Court will assume, for purposesisfanalysis, that PlaintiffsSupplemental
oppositionwastimely filed, and will consider the arguments included in it. Ultimately, however,
theseargumentsio notsavePlaintiffs’ claims rendering the motion for leave to file irrelevant.
Thereforethe Court need not decidiee merits oPlaintiffs’ motion for leave to file a

supplemental opposition, and will deny the motion as moot.



B. The City Defendants Motion to Dismiss for Lack of Subject Matter
Jurisdiction under Rule 12(b)(1)

The City Defendants have raised three challenges to the Court’s subject matter
jurisdiction under Rule 12(b)(1dhat(1) the Associational Plaintiffs lack standing; {2¢
political question doctrine bars Plaintiffs’ claingd (3) Count | of the Amended Complaint is
not ripe. SeeCity Defs.” MTD at13-16. The Court will discuss each in turn.

First, the Court concludes that it need nesolve the City Defendantsthallenge tdahe
Associational Plaintiffs’ standingSeeid. at 13. Courts are generally required to address
jurisdictional issues (such as standing) before reaching the merits. But ¢hiatrelaxed where
a challenge to stanty takes aim asome, but not all, plaintiffs. “If constitutional standing ‘can
be shown for at least one plaintiff, [courts] need not consider the standing of the aithgfl
to raise that claim.”Carpenters Indus. Council v. Zinké54 F.3d 1, 9 (D.C. Cir. 2017) (quoting
Mountain States Legal Found. v. Glickm&® F.3d 1228, 1232 (D.C. Cir. 1996))he City
Defendants do not challenge the Individual Plaintiffs’ standing. Analilhbeexplained below,
none of the Plaintiffs states a claim,tke Court need not consider an argument that some
Plaintiffs lack standing.

Second, the political question doctrine is inapplicigleause Plaintiffs’ claims are
levied against District of Columbiaas opposed to federabfficials. The City Defendants
argue that funding appropriations are “the product of the District’s annual budgesgt@nd
arethus an inherently political issu&eeCity Defs.” MTD at 1315. But the politial question
doctrine limits federal courts’ ability to decide issues corauito other branches of thederal
government: it applies to “those controversies which revolve around policy choicedud va
determinations constitutionally committed for resolution to the halZooigressor the confines

of theExecutive Branch Bin Ali Jaber v. United State861 F.3d 241, 245 (D.C. Cir.)



(emphases added) (quotidgpan Whaling Ass’n v. Am. Cetacean So47%8 U.S. 221, 230
(1986)),cert. denied138 S. Ct. 480 (2017). That is, “it is the relationship between the judiciary
and the coordinate branches of the Federal Government, and not the federal judiciary’s
relationship to the States, which gives rise to the ‘political questi@aKer v. Carr 369 U.S.
186, 210 (1962). The District government is not a “coordinate branctij¢ dfederal
Government.”ld. In fact, while the District of Columbia is in a strict sense a creature of the
federal government, and is not a state, it is treated for most purposes asl€pendent
political entity,” not a part of the federal governmenAiiri v. United States360 F. App’x 166,
167 (D.C. Cir. 2010) (quotinGannon v. United State645 F.2d 1128, 1137 n.35 (D.C. Cir.
1981)). Plaintiffs bring their claims against only District officials, not federal @fg&c Thus,

the City Defendants’ “political questia” argument does not affetttis Court’s subject matter
jurisdiction.

Third, the CityDefendants argue that Count I, brought under D.C. Code 8§ 1-204.46, is
not ripe. SeeCity Defs.” MTD at B-16. The ripeness doctrine “has both constitutional and
prudential facets.Perry Capital LLC v. Mnuchin864 F.3d 591, 632 (D.C. Cir. 201¢kgtrt.
denied 138 S. Ct. 978 (2018). “Ripeness ‘shares the constitutional requirement of standing that
an injuryin fact be certainly impending.”ld. (quotingNat’l Treasury Emps. Union v. United
States 101 F.3d 1423, 1427 (D.C. Cir. 1996)). In addition, courtgitte whether to defer
resolving a case for prudential reasonsdwaluat[ing] (1) the fitness of the issues for judicial
decision and (2) the hardship to the parties of withholding court consideratidn(&lteration
in original) (quotingNat’l Park Hosp. Ass’'n v. Depbf Interior, 538 U.S. 803, 808 (2003)).
Ripeness goes to whether the Court both can and should exercise juriscettoicl.at

633 n.27.



Here,Count lis predicated oPRlaintiffs’ factual allegation that the District government
did not spend $700,000 allocated by the City Counciinterim servicest Capitol View
Library. SeeECF No. 20 (“Am. Compl) 1132-34. The City Defendanéxplainthat this
allocationwas madédor the 2018 fiscal year, which does not end until September 30, Zit8.
Defs.” MTD at 16. Thusat leastas of the filing of the City Defendantsiotion, it was possible
that the money would be spent as allocated. And the City Defendants retirastre District
was, in fact, planning to spend the money on interim services in the spring ofl@018.
Therefore, they argue, this claim is not ripe.

The Court concludethat Plaintiffs haveoncededhe ripeness isswas itpertainsto
Count | in their operative complaintVhile partiescannotwaive arguments challengisgbject
matter jurisdiction, “argumenta favor ofsubject matter jurisdictiooanbe waived by
inattention or deliberate choiceNetworkIP, LLC v. FCC548 F.3d 116, 120 (D.C. Cir. 2008)
(emphases added). Here, Plaintiffs’ supplemental opposésgissolely on the argument that
their proposed second amended compleimesany issues related tgpeness Theyarguethat
their “amendments to the complaint seek to clarify that the complained of violatiomstridtD
law are of such a character that [they] result in a constitutional violati®ls.”Supp. Opp. at 6.
Theargumetsthat followare dvoted to the theory that the existence of a constitutional
violation eliminates any potential concern about ripen8g® idat 67. Count | of the proposed
second amended eplaint does, in fact, advance the theory that the violations of Section 1-
204.46 amount to a due process violation. PSAC at 38. But the Amended Complaint—which is
the operative complaint unless and until the Court accepts the proposed amengieaus—

Count | only under Section 1-204.46, without once mentioning the Constit@eAm.



Compl. 11 30-36. Therefore, Count | as pleaded in the Amended Comylbb# dismissed
for lack of subject matter jurisdictias unripe.

C. Defendants’ Motions to Dismissfor Failure to State a Claim
under Rule 12(b)(6)

The City Defendanteave movedo dismiss or, alternatively, for summary judgment.

City Defs.” MTD. The Court concludes that summary judgment would be inapprogirihie
juncture, because Plaintiffs have not yet had an opportunity for discdSegZonvertino v.

DOJ, 684 F.3d 93, 99 (D.C. Cir. 2012Thereforethe City Defendants’ arguments on the merits
will be examined under the standard for a motion to dismiss under Rule 12(b)(6). TheiCourt w
limit its review to ‘the facts alleged in the complaint, any docummeiither attached to or
incorporated in the complaint and matters of which [the Couat} take judicial notice’EEOC

v. St. Francis Xavier Parochial S¢i.17 F.3d 621, 624 (D.C. Cir. 1997). Thus, the Court will

not consider the various declarations and other exlitatghe parties have filed in this case
(except for anyncorporated in the complaint).

The City Defendants’ arguments, if correct, would warrant dismissal dsdiefahdants.
SeeCity Defs.” MTD. The Council Defendnts have also aved to dismiss on grounds largely
particular to them.SeeECF No. 23-1.Because the Coucbncludeghat the City Defendants
have identified grounds to dismiss the entire Amended Complaint, the Court need not consider
the Council Defendants’ arguments.

1.  D.C.Code §1-204.46(Count I)

As explained above, Count | of the Amended Complaint will be dismissed on ripeness
grounds. But the Court notes that, even if it had jurisdiction Geent | it would dismisghe
claim under Rule 12(b)(6) for two reasorisirst, here is n@orivate right of actiono enforce

D.C. Code § 1-204.46, tletatutethat Defendants allegedly violate@€ertainlythe statuteloes



not containan express private right of actioAnd the “burden is on the plaintiff to demonstrate
that the D.C. Council intended to imply a right of actioBaumann v. District of Columhi&44
F. Supp. 2d 216, 226 (D.D.C. 2010). In its prior opinion, the Court concluded that Plaintiffs
were not likely to meet this burde&eeBellinger, 288 F. Supp. 3d at 79-80he Gurt now
confirms that they have not. Indeed, Plaintiffs do not even attempt to meetrsrdia their
filings. SeePls.’ Supp. Oppat 67.

Second, een if there were a private right of actidtaintiffs have noallegedany
violation of the “reprogramming” provision of Section 1-204.46(the operative complaint
alleges tha$700,000wvas set asidfor interim servicesn the FY 2018 budget, and thae
District has not yet used those funds for that purpose. Am. C@ifip2-33. But thatis not
“reprogramming” as meant in the statute. While Secti@04.46does not itself define the term
“reprogramming,” anotheprovision of District law doest means a budget modification of
$500,000 or more for purposes other than those originally authorized that results in angffsetti
reallocation of budget authority from one budget category to another budget catdgdy.”
Code 8§ 47-361(14). That is, “reprogramming” does not mean a failure to spend furads, but
“reallocation” offunds from one part of the budget to anothes.th® City Defendants point out,
there is no allegatiomatthe $700,000 at issweasspent elsewhere or washerwise improperly

“reprogrammed SeeCity Defs.” MTD at 17.

! The Court notes that, notwithstanding the lack of a private cause of actionffBlaiaf, in
principle,seek review o& Districtagencys decision by invoking “the general equitable
jurisdiction of the Superior Court.E.g, District of Columbia v. Sierra Clyl670 A.2d 354, 359
(D.C. 1996). But here, Plaintiffs have not sought this form of revieaePls.” Supp. Opp. at 6-
7. Moreover, they seek money damaigesonnection with this claimseeAm. Compl. 1 36,
which the Court cannot award absent a private right of acBeeBaumann744 F. Supp. 2d
at 227.



Therefore, even if it had jurisdiction, the Court would dismiss Count | for faituséate
a claim.

2. Equal Protection Clause (Count II)

Count Il alleges that Defendants violated the&drotection Clause of thi@onstitutiorf
by failing to provide Capitol View Library with renovations and related services of comparabl
guality and funding to thossfordedpublic libraries serving predominantly white
neighborhoodsSeeAm. Compl.|{ 3#45. Plaintiffs claim thisfailure amounted tantentional
racial discrimination: that Defendants “knowingly and intentionally cfdhtke funding
disparities in the renovation and operation” between Capitol View Library andostreh
libraries serving white neighborhoods because the “racial makebp afea served by Capitol
View Library” is predominany AfricanAmerican Seed. {1 38, 43-44. The question before
the Court is whether Plaintiff$actualallegations are sufficient warry this clainpastthe
pleading stage.

Pursuant to longstanding Supreme Court precedent, intentional discrimination based on
race,as opposed ta racially disparatenpact, isrequiredto make out an equal protection claim.
That is, a plaintiff bringing an equal protection claim based onmacs ultimately provenore
thanthat agovernment policyhad a greater impact @me raciagroup thant did on another.
“[Olfficial action will not be held unconstitutional solely because it results icialha
disproportionate impact. . . . Proof of racially discriminatory intent or purposgquged to
show a violation of the Equal Protection ClausArlington Heights v. Metro. Hous. Dev. Carp.

429 U.S. 252, 264-65 (1977piscriminatory intent “implies more than intent as volition or

2 The Equal Protection Clause applies to the District of Columbia through the Fifthdareat.
See Dixon v. District of Columbié66 F.3d 1337, 1339 (D.C. Cir. 201Bplling v. Sharpe347
U.S. 497, 499 (1954).

10



intent as awareness of consequendegnplies that the decisionmaker . . . selected or reaffirmed
a particular course of action at least in part ‘because of,” not merely ‘inogpits adverse

effeds upon an identifiable groupPers. Adm'r of Mas. v. Feeneyt42 U.S. 256, 279 (1979)
(citation omitted).

Of course, there oftenill not be direct evidence of intentiorascrimination Common
sense suggests thaivgrnment officials acting based mcemay bereluctantto admit that they
are doingso. As a result plaintiffs bringing discrimination claimsust often rely on
circumstatial evidenceof intent. And such circumstantial evidence can include the fact that a
government action hadracially disparate impact‘Determining whether invidious
discriminatory purpose was a motivating factor demands a sensitive inquiryahto s
circumstantial and direct evidence of intent as may be availaBiiirigton Heights429 U.S. at
266. As part of this inquiry, the Court considers, among other things, (1) whether theampac
the actiort‘bears more heavily on one race than another”; (2) the “historical backgroutit' of
decision, particularly if it demonstrates other actions taken for an invidious pu¢ppaay
departires from normal procedures; (4) any “[s]ubstantive departures” fromdawtomally
considered in reaching a decision; and (5)¢geslative oradministrative history of the
decision. Id. at 266-68 Kingman Park Civic Ass’'n v. Grag7 F. Supp. 3d 171, 184 (D.D.C.
2014),aff'd on other grounds sub nom. Kingman Park Civic Ass’n v. Bow4érF.3d 36 (D.C.
Cir. 2016).

On its own, howeveevidence oflisparate impaawill seldom support an inference of
intentional discrimination “Sometimes a clegrattern, unexplainable on grounds other than
race, emerges from the effect of &éte actiori but the Supreme Court has held that “such

cases are rare Arlington Heights429 U.S. at 266. The Supreme Court has identified

11



Gomillion v. Lightfoot 364 U.S. 339 (1960), andick Wo v. Hopkinsl18 U.S. 356 (1886), as
archetypal examples of clear pattedesnongiating invidious discriminationSeeArlington

Heights 429 U.S. at 266In Gomillion, “a local statute altered the shape of a city from a square
to a 28-sided figure, which had the effect of removing from the city all but four 400ts

African American voters, and not a single white votén’re Navy Chaplaincy928 F. Supp. 2d
26, 34 (D.D.C.)aff'd, 738 F.3d 425 (D.C. Cir. 2013). AndYick Wq “a city board of
supervisors denied building ordinance waivers to over 200 Chinese applicants, but granted
waivers to all but one no@hinese applicant.’ld. “Absent a pattern as stark as that in

Gomillionor Yick Wq impact alone is not determinative . . .Aflington Heights429 U.S.

at266.

In this case, Plaintiffasseria circumstantial case of intentional discriminatidiney
have not yet had the benefit of discovery that might allow them to flegsheutircumstantial
case. NonethelesBlaintiffs are not entitled to discovery as of right.ofderto proceed to
discovery Plaintiffs must allege facts thabuld plausibly support anference ointentional
discrimination.

The Supreme Court famously provided guidamediow to evaluate a claiof
intentionaldiscrimination at the pleadirgjagein Ashcroft v. Igbal556 U.S. 662 (2009)The
Court began by elucidating tlgeneralprinciplesfor determining whether plaintiffs have
adequately stated a claint explained that “a sheer possibility that a defendant has acted
unlawfully” is not enoughld. at 678. Theaurt must be able to infer from the concrete facts in
the complaint that it is not merely possible, tplausible” thatthe defendant is liabled. at
679. Of course,lpusibility is not probability. Thecourt’s role is not t@valuatethe truth of the

plaintiff's factualallegationsor to determinewhich party is likely to prevailSee d. at 678.

12



Rather, theourt mustaccept the plaintiffSwell-pleaded facts” asue, whilesettingaside
“legal conclusions Id. at 678-79.Thecourt’s role is to determine, based on “its judicial
experience and common sense,” whetherconcreteacts alleged casupport a feasonable
inference that thdefendant is liable for the misconduct allegettl. That is,theremust be facts
that “nudgel[]” the plaintiff's claim “across the line from conceivable to ptdes Id. at 680
(quotingBell Atl. Corp. v. Twombly550U.S.544, 570 (200%)

Thelgbal Court applied these principlesttee government’s detention of Muslims after
the terrorist attacks of September 11, 2001. The plaintiff allegedAreb Muslim men”had
beensingled out fotengthyand harsh detentiaom immigration chargelsased on thir race,
religion, and national originld. at667-69, 682. The Court concluded that the plaintiff had not
plausibly allegedhatthese individualsvere arrestedr held based on theiaceor religion
because there was an “obvious alternatixglanation? that thearrests andubsequent detention
werepart of a legitimate investigatianto the attacksld. at 682 (quotingwomby, 550 U.Sat
567). Theattacks had been perpetrated‘Ayab Muslim hijackers” belonging to an “Islamic
fundamentalist group.ld. Thus,it was “no surprise” thatlawful investigation into individuals
with “suspected links to the attacks would produce a disparatdeital impact on Arab
Muslims.” Id. Plaintiffs had not alleged any facts that, in the facthigfobwous and legitimate
explanation, plausibly suggested “purposeful, invidious discriminatitzh.”

Smith v. Henderso®82 F. Supp. 2d 32 (D.D.C. 2018ffers ahelpful counterpoint.
Thatcase concerned the closureléfDistrict of Columbia public schools, all of them in
“majority-minority neighborhoods east of Rock Creek Park,” a part of the District where
“residents are generally poorer and overwhelmingly black and Hispdudicat 39. The

government’s stated reason for closing the schools was that they were “unteatenmadstly

13



operating at less than 50% (andsome cases 25%) capacitg. Significantly, no schools in

majority-white parts of the city were close&ee id. The plaintiffs also pointed to the historical

fact that, in the 1970s, underenrolled white schools were allowed to stay open and be

“rehabilitated” “by busing in students from schools east of the Padk.dt 40. The Court

determinedhat these allegations, while admittedly “slender,” coxddethéesssupport a claim

of intentionalracialdiscriminationat the motiorto-dismiss stageld. at 50. Andhey could

ultimately succeed onljif under-enrolled white schools have consistently been treated

differently from under-enrolled black schoolsthE pattern is as stark as thatiick \Woor

Gomillion, and if there is absolutely no raseutral justification for the differencefd. at 5051.

Here, Plaintiffs have alleged a disparate imjiiasted on the following facts:

Capitol View Library, liketwo other libraries “located east of the

Anacostia River in predominantly Africalimerican neighborhoods,”
received less renovation funding than libraries in white neighborhoods did.
Am. Compl.q17-18.

Capitol View Library has andpening [day] bookollection” budget of
only $50,000at mosthalf of the “average allocation of $100,000.00 -
150,000.00,” and one-tenth the $500,000 opening-day book budget of
Cleveland Park Library, located “in predominantly white Ward[8.”

1 28.

Renovations to Capitol View Library did not include features that would
have let in more natural light (specifically, larger windows and a glass
door and wall), even thougdhe District of Columbia Public Library

(“DCPL”) included these features in its renovation standards and provided
them toPalisades Librarywhichis “located in an affluent, predominantly
white” neighborhood.Id. { 21.

Capitol View Library did not receive interim servid@isat is,temporary
library services at another facility pending completion of the renovation
project)comparable to what oth&brariesin white, affluent
neighborhoods received during the renovation prodes§l23-27.

Whenexamined carefully, these allegatipmdhether taken individually or togethemply

cannot support a plausiklgerence of intentional racidiscrimination. Plaintiffs’ allegationsn

14



the complaint and the documents incorporated inteeitely show thabnelibrary (and to a
lesser extent, two other librariégg)a predominantly AfricanAmerican areavastreatal less
favorably than a few othdibrariesin the District—some of whicharein predominantly white
areas, and some of which amepredaninantly AfricanrAmerican areasin many waysCapitol
View Library simply appears to be an outlier. This is notHikeg the pattern alleged i&mith
where 15 schools, all of theim majority-minority areaswere closed.

The Court starts with the alleged disparig@songthe various librariesrenovation
budgets. The Amended Complaiafers toan“attached chatt that“details the disparities” at
issue Am. Compl. § 16.The chart icludes the information summarized in Tableb&low.

The Court has rearranged the list to follow three groups of libraries thatiffadentify in their
complaint: (1) the Clevahd Park and Palisades Libraries located in majority (80%) white
neighborhoods, (2) the Capitol View, Benning, and Anacostia Libraries located ifyheavi
(around 95%) African-American neighborhoasst of the Anacostia Riveand (3) the Lamond
Riggs andNVoodridge Libraries located in “Northeast DAd. 1113, 18. Group (1) ifable A
also includes Southwest Library, which is not discussed in the body of the complaint but is

included inPlaintiffs’ chart. SeePls.” Ex. C. Southwest Librarys locatedin Ward 67 which

3 While there are no charts attached to the Amended Complaint, this appearstaefieart
attached as Exhib@ tothe original complaintSeeECF No. 14 (“PIs.” Ex. C’). Because the
chart is referred to in the Amend€dmplaint and is integral to Plaintiffs’ claim of disparate
treatment, the Court may consider it on this motion to disn8sgKaempe v. Myers367 F.3d
958, 965 (D.C. Cir. 2004). The Court noteatthome of this infanation (excerpted from a
reporton the proposed budget for the 2017 fiscal yakso appears Exhibit B to the original
complaint. SeeECF No. 1-3“Pls.” Ex. B”) at 35. This exhibit is also referred to, and relied
upon, in the Amended Complaint. Am. Compl. § 13.

4 The Court takes judicial notice of the location of the Southwest Lib@egAdams v.

Middlebrooks 640 F. App’x 1, 4 (D.C. Cir. 2016) (“[G]eographic location is a matter of which
the courts may take judicial notice..”).

15



Plaintiffs’ supplemental oppositiadentifiesas a majoritywhite area. PIs.” Supp. Opp. at 8.

(For economy of presentatiohable Adoes not includdatain Plaintiffs’ chartfor the 2009 to

2011 fiscal years, which, upon review, doesait#rthe analysis set forth below

Table A: Summary of 2012-2018 Library Renovation Budgets

Library 2012 2013 2014 2015 2016 2017 2018
Budget Budget Budget Budget Budget Budget Budget
(Projected)
(1) Libraries in MajorityWhite Neighborhoods
C'?D"aerllfnd $2,300,000 | $2,300,000 | $15,225,000 $18,670,000| $18,670,000| $19,770,000| $19,770,000
Palisades | $2,965,000 | $2,965,000 | $21,700,000| $21,700,000| $7,191,745| $7,191,745| $7,191,745
Southwest | $11,400,000| $13,670,000| $16,000,000| $17,550,000| $17,550,000| $18,000,000| $18,000,000
(2) Libraries East of the Anacostia River
Capitol
View $2,950,000 | $2,950,000 | $2,950,000 | $10,500,000| $4,500,000 | $4,500,000 | $7,200,000
Benning | $15,707,441| $14,992,964 —5 — — — —
Anacostia | $14,741,204| $15,501,008 — — — — —
(3) Libraries in Northeast DC
Lamond
Riggs $11,950,000| $12,000,000| $18,650,000| $18,650,000| $18,650,000| $20,000,000| $20,000,000
nggg- $16,500,000| $16,950,000| $16,950,000| $16,950,000 $19,678,156| $19,678,156| $19,678,156

Pls.’ Ex. C; see alsc®Am

. Compl. 18 (summarizing similar figures).

> These numbers appear to represent “lifetime budgets” for these projett® aotounts spent
in each fiscal yearSeePls.” Ex. B at 3-5 (listing somes amounts in chart under heading of
“lifetime budget authority”). It also appears that the blankientor the Benning Library reflect
the fact that all, or almost all, of the renovation budget was ultimately spent, inibietfsadget
was cut. SeePls.’ Ex. B at 3, 5 (showing an “expenditure” of $14,863,896 dollars for the

Benning Library as of June 2016). Presumably, the blank entries mean the same for the
Anacostia Library.
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Plaintiffs’ complaintdraws two conclusions from thefigures First,it notesthatthe
“highest point” of each library’s budget wdswer (to varying degreedpr each of the three
librarieslocatedin heavily (around 95%African-American neighborhoods east of the Anacostia
River: Capitol View Library’s renovation budget was just over $10 million dtigisest point,
while the budgeted amounts fiie Anacostia and Benning Libraries were both just over $15
million at theirhighest points.SeeAm. Compl. 11 13, 18. By contrast, the Cleveland Park and
Palisades Librarieslocated in neighborhoods that are 80% white—had maximum budgets of
around $20 million and $22 million, respectivelgee id.In addition, thewo libraries in
“Northeast DC*—the Lamond Riggs and Woodridge Librarielad budgets of around $20
million each. See idf18. Second, Plaintiffs point out that Capitol View Library’s budget was
decreased by over 50% in 2016, while Cleveland Park Library’s budget was “left untduche
Id. 1 17.

But these selediudget numbers do not demonstrate much without additional cortext.

the Court explained in its earlier opinion, Plaintiffs’ comparison does not “accoumtrigacial

differencesamong these renovation projects—such as the size of the library to be renovated and

the number of items each circulatethat could explain [these] funding disparitie®ellinger,
288 F. Supp. 3d at 81indeed, itis inconceivable thdibrary renovatio budgets would not vary
based on these or otHegitimatefactors. Moreover Plaintiffs have chosen only a few of the
libraries in the District’®xtensivdibrary systemas points of comparisorbeePIs’ Ex. B at4
(summarizing budget information fother libraries in the District) Their apparent decision to
cherrypick a fewexamples, as opposed to providingare systemic analysis of how the
District has deployed itébrary renovation resources, hinders their gdalleging facts from

which aplausible inference of intentional discriminaticain be gleanedCf. Spurlock v. Fox
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716 F.3d 383, 391 (6th Cir. 2013) (noting in equal proteciasetbat “the statistics emphasized
on appeal by the parties” were not “particularly helpful becaude sty cherry pickabsolute
numbers that suit its own purposefumphries v. CBOCS W., Ind.74 F.3d 387, 405 (7th Cir.
2007) (noting proposed comparators in Title VIl actiaresless persuasive “to the extentthe
plaintiff cherrypicks” them) aff'd, 553 U.S. 442 (2008).

Even aside fronthe lack of contexthebudget numbers themselves argufficient they
do notapproachanything close to the type of pattern required to infer intentional racial
discrimination. A cursory examination shows that thiéferencesetween libraries in different
parts of the cityare not as stark as Plaintiffeim. While it is true thathe Cleveland Park and
Palisades Librarielsad the largest budgets at their “highest po#tatound $20 nilion
dollars—the budgets fahe Lamond Riggs and Woodridge Libranesre almost identicalThe
Court takes judiciahotice of the fact thahe latter twdibraries are located iward 5, which
had a population that wa@$% AfricanrAmerican accordingo the 2010 censusSeeAdams
640 F. App’xat4 (‘[G]eographic location is a matter of which tbeurts may take judicial
notice . . .”); Hollinger v. Home State Mut. Ins. C654 F.3d 564, 571-72 (5th Cir. 20X per
curiam) (“United States censdata is an appropriate and frequent subject of judicial notice.”);
Al-Aulaqi v. Panetta35 F. Supp. 3d 56, 67 (D.D.C. 20X4]J]udicial notice may be taken of
public records and government documents available from reliable sources.”R.FEvid. 20f.

And the Benning and Anacostia Libraries, bloitated inevenmore heavily AfricarAmerican

® Relevant 2010 Census results for Ward 5 are maintained on the Government of theoDistric
Columbia’s Office of Planning website atttps://planning.dc.gov/node/597862. The Court
notes that, according to Plaintiffs’ proposed second amended complaint, the Lamand Rigg
Library is located in Ward 4. PSAC 1 29. That is incorrect. While the Lamond Rimgsy is
close to the borderline, a review of public records showsttlsaiocated in Ward 5And in any
event, the sam2010censugesults show that Ward 4 was%RAfrican-American.

18



neighborhoodgast of the Anacostia Rivealso had substantial renovation budgets that each
totaledabout$15 million Moreover, wile Plaintiffs complain that Capitol View Librasy
renovation budgewas decreaseslbstantiallyin 2016, the budget for Palisades Library—
located in a majorityvhite area—decreased by an even greater amoumtd Capitol View
Library’s proposed budget for 2018 has been increasel,teat it isnow comparable to that of
Palisades Library. When viewed togethteese budget numbers do gote rise taa plausible
inference ointentional racial discriminatioagainst AfricarAmericans That distinguishes this
case fronSmith in which a subsetonsistingof 15 Districtschools—all located in majority
minority areas—-were shuttered entirely while others remained ofsae Smith982 F. Supp. 2d
at 3940.

The same could be said Plaintiffs’ allegations aboutdpening [day] bookadllection”
budgets for renovated librariedm. Compl. { 28.They claim that Capitol View Library was
allocated only $50,000 even though its book collection “has changed little since the library was
opened in 1965.1d. By contrast, they point outleveland Park Librarjnad anopeningeday
book collection budget of $500,000. But this sole onde-one library comparison does not
support a plausible inferenceintentional racial discrimination. Plaintiffs do not, for example,
allege thathebook budgets for other libraries in predominantly Afridemerican
neighborhoodsvere unreasonably smalNor do they effectively address obvious factors that
might explain the differencdsetween these two librarie®laintiffs allege that Capitol View
Library’s book collection is outdated, but they do not allege that other libraries have newer
books. See id. Nor do they take into account the obvious fact that a larger library will require a
bigger book budget. Moreover, Plaintiffs’ preferred point of cangpr—ClevelandPark

Library’s apparently outsizbook budget—is not representative of other libraries inyb&s.
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In Plaintiffs’ own telling, the “average allocation” for libraries in the systess $100,000 to
$150,000-significantly bigger thaiCaptol View Library’s opening-day bookollection
budget, bualso nowhere near Cleveland Park Library.

Similarly, the Couricannotconclude that Plaintiffs have adequately alleged a claim for
intentional racial discriminatiohy their assertion th&apitol View Library, unlike Palisades
Library, was not furnished with larger windows and glass doors and walls durirgnthetion.
SeeAm. Compl. T 21. It will not do to pick out a single feature present in one library, and
missing fromone otherand claim on that basis that the District intentionally discriminated
aganst AfricanAmericans There could be any number of reasehy onelibrary haslarger
windows and another does not. And while these two libraries may have different windows, th
are similarin other waysboth libraries have similgroposed renovation budgets ofthe 2018
fiscal year, and bothsawsubstantial budget cuts in 2018eesupratbl.A; Pls.” Ex. C.

Nor is there any plausible inferenceimtentional racial discrimiationfrom thealleged
disparities regardintinterim servicesprovided by the District once library renovations were
underway. Plaintiffs claim that “Capitol View has not receiveahyinterim services for the
entire timeit has been closed.Am. Compl. 1 23emphases addedis an initial mattertheir
own complaint reveals that thisasexaggeration: the District “provided additional services in
the form of additional librarians for book borrowing at J.C. Nalle, a local elemyestthool.”

Id. T 14. While Plaintiffs claim that “these measures did not begin to meet the catyimumeed
for interim service$,id., they werecertainlymore than nothing. In additiothe District tried to
makeup for these deficiencies in other ways: “instead of jliagi interim services,” itlecided

to “open Capitol View [Library] with limited services while the proposed renovates w

20



completed.”Id. I 27. This todlaintiffs found unsatisfactory, buit cuts againstheir theory of
total neglect by the Districtayernment.

More critically, other factallegedin the complainheutralize any inference of
discriminationfrom thedeficientinterim services Exhibit B to Plaintiffs’ original complaint
contains a summaigf Plaintiff Anyan’stestimony at a public meeting regarding the library
renovations. PISEx.B.” Sherequested “interim services like a mobile trailer, which was
provided for the residents using the Anacostia and Southeast libraries at Bestezt.” Id. at
2. In Plantiffs’ account, the Anacostia Library is a comparable library “locetest of the
Anacostia River in [a] predominantly Africelamerican neighborhood[].” Am. Compl. 1 18.
Thus, theveryinterim services that Plaintiffs claithey were denied on asgiiminatory basis
were in fact provided ianother area ith anoverwhelningly African-American population.

Even taken together, all of these allegeparities affecting Capitol View Libraryto
the extent they can even be characterizeshawinga racially disparate impaetsimply cannot
support a plausiblmference ointentional racial discrimination. Plaintiftsndoubtedlywvant
more money for their neighborhobbrary. But their allegationsven evaluated at the pleading
stagecome nowhere close to cases ek Woor Gomillionin whicha racial disparity waso
stark that it permittedn inferencef intentional discrimination The question, then, vghether
Plaintiffs pleadany other factsuggestinghese disparities weie factthe result ofntentional
racialdiscrimination

Plaintiffs do put forthadditional allegationthat, in theirtelling, represent a departure

“from the ‘normal procedural sequericand “'substantive departures’ from factors normally

" Not only is this testimony incorporated by reference into the Amended Gomplat
Plaintiffs also affirmatively rely on it for the thuof the matters asserte8eeAm. Compl. 7 13.

21



considered imeaching a decisidr-either of which camrontribute tca circumstantial casaf
racial discrimination.Kingman Park27 F. Supp. 3dt 184 (quotingArlington Heights 429

U.S. at 267)seePIs.” Supp. Opp. at 7-8Specifically, they allege that the District handled the
renovation in a procedurally defective way: it was “piecemeal,” marked by a lack of
“transparency,” and “wrought with inconsistencie&’g, Am. Compl. 11 21, 25, 29, 41. But
while Plaintiffs claimthat these problems rdoontrary to the renovation process of other
libraries in the District of Columbiajd. T 41, they have not identified any particular library that
had a different or better experience. Afticial experience and common sendgljal, 556
U.S. at 679, suggstthat the problems they have identified are not out of the ordinaiy. |
certainlyunfortunate thatin Plaintiffs’ view, District officials have failed tadequatelyespond
to their needs and broken promises tartheighborhood. But nothinBlaintiffs describe goes
beyond the dissatisfaction that many citizens experiethe® advocating fdocal public-works
projects Such routine frustrations, without more, do petmit an inference ofcial
discrimination.

A primeexample idPlaintiffs’ allegation that th®istrict violatedits “own standardsby
refusing to enlarge the windows in the library. Am. Compl. JR&intiffs have attached a
“puilding program” forCapitol View Libraryas Exhibit H to their original complaifitand it
does indeed reference the importance of “windows that attract the attention ef pesghg by”
and allow “the public using the library to look out.” ECF No. 1-9 atRut this document, on
its face,is only to be usetias aguide” andits “requirements need to be adjusted to fit within the
envelope of the existing library while meeting the budget and adhering to aliempagred

upgrades.”ld. at 4 (emphasis in original)lhe District’s failure toprovide attractive windows

8 Here too, this document is referenced in the Amended Comp®éaAm. Compl. T 21.
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was surely a disappointmetaot Plaintiffs Nonethelesst was hardly a procedural substantive
irregularity of the sort that could support an inferenceaafal discrimination.

At the end of the dayPlaintiffs’ claim ofdiscrimination does not pass muster because
thereare“obvious alternative explanatifs}” for the deficiencieselating to Capitol View
Library that they have identifiedgbal, 556 U.S. at 682 (quotinbwomby, 550 U.S. at 567
The simple fact is thdiudgets for publiavorks projectsmight vary for any number of perfectly
legitimate reasons, such lasdgetary constraints, tis&ze ofthe library, the scope of the
renovation project, and the needs of each local population (including whether othierslibra
nearbycan provide some of the same services). And in fact, budget dispeaitisemetimes be
explained byguestionableeasongsuch asackroom dealmakinghat—however unsavory—
have nothing to do withace That is why disparities like the onBsaintiffs have identifiee-
which do notrepresent mything close to &stark” pattern of racially disparate treatment
Arlington Heights 429 U.S. at 266-are insufficient to allege a caseinfentional racial
discrimination

Faced with so many possible explanatitordhe allegeddeficienciesvith Capitol View
Library’s renovationPlaintiffs’ challenge in thisaseis to identify factsthat makententional
racial discrimination stand out, “nudg[irighat particularexplanation “across the line from
conceivable to plausible.Tgbal, 556 U.S. at 680 (quotinbwombly 550 U.Sat570. They
have not done so. To the contrary, as explained above, many facts in the complaint undercut the
claim that anyallegeddisparitiesresulted from racial discriminatiorBeyond thealleged
disparitieshemselvesPlaintiffs havealleged onlytheir frustration with the municipal
bureaucracy, which is hardly out of the ordinary. That is not enough to support a plausible

inference ofintentionaldiscrimination
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Therefore, Count Il of the Amended Complaint must be dismissed.

3. Equal Protection — Rational BasigCount IlI)

Count Il alleges a “Violation of Due Proces®&ationalBasis” Am. Compl.at 13 The
Court previously interpreted Coulll as bringinga substantive due process clai®ee
Bellinger, 288 F. Supp. 3d at 85-8®laintiffs now asserin their supplemental oppositidhat
Count Ill “does not raise a claim of substantive due process but raisesraatiaketheory of
equal protection on a ‘rational basis theoryPis.” Supp. Opp. at 14eealso Nat'l Ass’'n for
Advancement of Multijurisdiction Practiee Howel| 851 F.3d 12, 18 (D.C. Cir()n the equal
protection context, if defendant’s alleged action “does not infringe a fundamentadright
disadvantage a suspect class, no more than rational basis review is r§quedddenied 138
S. Ct. 420 (2017). Coutit of theAmended Complaint does not once mention equal protection.
SeeAm. Compl. 11 46-50But even ifit does advance an eqtalotection theory, it fails to state
a claim.

The rationalbasis test applies when a plaintiff challenges a governmeattisidn to
treat one class of people differently fratmers and the classification “neither proceeds along
suspect lines nor infringes fundamental constitutional rightettinga v. United State§77
F.3d 471, 478 (D.C. Cir. 2012) (quotifg¢C v. Beah Commc’ns, In¢.508 U.S. 307, 313
(1993)). Courts apply with particular deferenci the context of focal, economic, social, and
commercial” policy Armour v. City of Indianapoli$566 U.S. 673, 681 (2012). Undérs
deferential rationabasis reviewthe government will prevalil ifthere is glausiblepolicy
reason for the classification, the legislative facts on which the classificatapparently based
rationally may have been considered to be true by the governmentamni®aker, and the
relationship of the classification to its goal is not so attenuated as to rendstitietion

arbitrary or irrational.”ld. (emphasis addedguotingNordlinger v. Hahn505 U.S. 1, 11
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(1992). “The challenger bears the burden ofwing that the [classificatiori} not a rational
means of advancing a legitimate government purpadettinga 677 F.3d at 478-79That

burden requires the challenger “to negative every conceivable basis whidrsapgor{the
classificatio, whether or not the basis has a foundation in the recdraité v. District of
Columbig 627 F.3d 904, 910 (D.C. Cir. 2010) (quotBigffan v. Perry4l F.3d 677, 684 (D.C.
Cir. 1994)(en banc) (internal quotation marks omitted)Even at the motion to dismiss stage, a
plaintiff alleging an equal protection violation must plead facts that establish éhatigmot

‘any reasonable conceivable state of facts that could provide a rationaldodies f
classification.” Hettinga 677 F.3d at 479 (quotirigumaguin v. Sec'y of Health & Human
Servs, 28 F.3d 1218, 1222 (D.Cir. 1994)).

Here, Plaintiffscomplainthat, “contrary to every other library renovated by DCPL],]
Capitol View's funding stream has been far less than any adlthanl.” Pl.’s Supp. Opp. at 15.
Thus, the “classification” at issupears tiie between persons living near Capitol View
Library and those living near other libraries in the Distri€he question before the Court, then,
is whether the facts in treomplaint support an inference that there waplaasiblepolicy
reasorfor thealleged facthatthe District devoted fewer resources to tle@movation project at
Capitol View Library relative to similar projects at other District librariss notdifficult for
the Court to concludthat theallegations do not support such an inference. As mentioned above,
there aranany legitimate reasons wioye library renovation project might proceed uraler
different budgetwith different interim services, dmt a different pace than another. The City
Defendantsmotion papers suggest just a few:

The decision to fund an interim library facility depends on the
project budget, the amount of time the branch is expected to close

for constructionandthe commurtly’s proximity to other public
libraries; opening day funding is determined by the amount of

25



“refreshing” a library’s collection requires upon reopeniag
product of the duration [for which] the library was closed and the
number of items it typically citdates; and differences across
capital improvement budgets are logically traced to the scope of
work required, or the total amount of funding available in a given
fiscal year, or numerous other obvious, rational, non-
discriminatory factors.

City Defs.” MTD at 30:31.

The CityDefendantslso explairhow these factorapplied to some dhe allegedssues
affectingCapitol View Library. Plaintiffs complain about theverall budget and pace of the
renovation. Am. Compl. 1 47.h€ City Defendantaghtly reppond that—as already established
above—Plaintiffs’ own figures show that Capitol View Library’s budget, while Benahan the
budgets of somprojects, is similar to othe(such as Palisades Library’s lged). City Defs.’
MTD at25-26. They alsexplain that thdibrary’s renovationemerged from a rationgrocess
thatinvolved consultation with the community and contractors, and thardject’'sbudget has
changed over time in response to the needs of the project and the city’s overall iagd&t
9. Thisprocessncluded due consideration of the need for interim servaretthe City
Defendantexplain that they attempted to provide these servitbsat9. Indeed, some dheir
efforts are recounted in the complaint itself, whickesdhat the District tried to establish
interim services at a nearby churgtit ultimatelywasunable to do so. Am. Compl.  23. And
as the Court noted in its previous opinion, there are other potential reasonddok thieinterim
services, includig thatCapitol View Library is only a mile away from Benning LibyarSee
Bellinger, 288 F. Supp. 3d at 83.

Plaintiffs alsopoint to the fact that Capitol View Librahad an opening day book budget
of only $50,000, while Cleveland Park Library had a budget of $500,000. Am. Compl. § 49.
But the City Defendants explain that “[l]ibraries with high circulatioesatquire more one-

time collections funding after periods of closure, especially if they wesed for a longer
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time.” City Defs.” MTD at 67. Here, the City Defendants ass@fgveland Park Library has a
much larger circulation (over 200,000 items) than Capitol View Library (around 33,0 ite
and it was scheduled to close for a much longer time (two years) than CapidLiWrary (nine
months).Id. at 7.

Of course, the Court cannot evaluate on a 12(b)(6) motion whether Defendants’ groffere
explanations are the real reastefindthe District’sdecisions abouhe library But for
purposes of aationatbasis analysis, it does noatterwhetherthe profferedeasons are trueit
only matterswhether theyouldrationallyadvance a legitimate government interese
Armour, 566 U.S. at 681. Plaintiffs assert in conclusory fashion thatlégeeddeficiencies in
Capitol View Librag’s renovation “cannot be related to any legitimate government interest.”
Am. Compl. § 50. But they have not providadtsthat could plausibly excludée District
government'rofferedexplanations, all of which could easily hax&en anticipated from the
general allegations the complaint. Thugven m a 12(b)(6) motion, the Courtust*accept
[Defendants’lexplanatiofs] and end [its] inquiry here.Hettinga 677 F.3d at 479.

Therefore, Count Ilbf the Amended Complaint istibe dismissed.

4, District of Columbia Human Rights Act (Count 1V)

Count IV alleges that Defendamscriminatedagainst Plaintiffs on the basis of their
place of residence, in violation of the District of Columbia Human Rights Act, D.C. €ade
1401.01et seq SeeAm. Compl.{151-53. In its prior opinion, the Court explained whis
claim fails as a matter of lawBellinger, 288 F. Supp. 3d at 86-88. The outcome is no different
here, evenhough the record is more confined than on the previmion Indeeda keycase
that the Court relied on in its prior opiniddoykin v. Gray895 F. Supp. 2d 199 (D.D.C. 2012),
was also decided on a Rule 12(b)(6) moti&ee idat204-05, 218.Plaintiffs rely principally

on a legal argument analogizitigs case tditchell v. DCX, Inc.274 F. Supp2d 33 (D.D.C.
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2003). SeePIs.” Supp. Opp. at 3-4. The Court previouglyected thisrgumentseeBellinger,
288 F. Supp. 3d at 87-88, andatesno better now.
Therefore, Count IV of the Amended Comniptanust be dismissed.
* * *
For the reasons stated above, the Courtdighniss theAmended Complainfor failure
to state a claigmand (with respect to Count I) for lack of subject matter jurisdiction.

D. Plaintiffs’ Motion to Amend

Plaintiffs have filed a proposed second amended complaint that seeks to bolster, and in
some instances reframe, Count¥l- SeeECF No. 47-1 (“Am. Mot.”); PSAC. It also adds a
new Count V, which relates to a pool of water that has collected outside Capitolilrewy.
PSAC 11116-120. Both the Council Defendants and the City Defendants oppose, arguing,
among other things, that granting leave would be fuieeECF No. 51; ECF No. 52 City
Defs.” Am. Opp.”).

“A district court may deny a motion to amend a complaint as futile if the proposed cla
would not survive a motion to dismissHettinga 677 F.3d at 480. To determine whether filing
theproposed second amended complaint would be futile, the Court must ask two questions.
First, do Plaintiffs’ new aélgations resurre€ounts | through IV, which have been dismissed
Seconddoes Plaintiffs’ new Count V state a claim?

The Court concludes that the answer to both questions is “no,” andiaeny leave
to amend.

1. Revisions to Counts 1V
a. Count |

Theallegation at the heart @ount | of thePSACis the sameas in the Amended

Complaint that Defendants improperly “reprogrammed” funds meant for interim services, i
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violation of D.C. Code § 1-204.46. PSAC 11 90-96. Plaintiffs now add, however, a claim that
this same conduct also violates their substantive due process rights under thati©angt.
at 38.

But “substantive due process” is not a philosopher’s stone that can ttarRliaatiffs’
defective statutory claim iata constitutional violation. To make out a substantive due process
claim, aplaintiff must provehat“egregious government misconduct” deprived them of a
constitutionally recognizable liberty or property interéseorge Wash. Univ. v. Drstt of
Columbia 318 F.3d 203, 206, 209 (D.C. Cir. 200®)Jaintiffs have not allged any such interest
or any egregious government misconduct.

First, Plaintiffs failto allege that they have a property or liberty interest at stake.
Property interestsdatre not creted by the ConstitutionDel. Riverkeeper Network v. FER&95
F.3d 102, 108 (D.C. Cir. 2018) (quotiBgl. of Regents of State Colls. v. R@iB8 U.S. 564, 577
(1972)), but instead are defined “by existing rules or understandings that @te mnfr
independent source such as state laid,”(quotingTown of Castle Rock v. Gonzglég5 U.S.

748, 756 (2005)) A property interesmust rest oria legitimate claim of entitlemeénto a
government benefigs opposed to a mere “abstract need or desire” or “unilateral expectation.”
Id. (quotingCastle Rock545 U.S. at 756). Here, Plaintiffs have identified no provision of
District of Columbia law—or any other law-that entitles them to interifibrary services.

And in any event, Plaintiffs have not shown any egregious government misconduct. As
explained above, Plaintiffs have not even pleaded a violatitrestatuteéhey cite Therefore,
the proposed amendments to Count | are futile.

b. Count Il

Many ofPlaintiffs new allegations in the PSAC are an effort to bolster Count llavith

“more refined analysis” of thetatistical evidenceomparindibrary renovation budgets in
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differentDistrict wards Am. Mot. at 14see idat12-20 (summarizing allegati@). As theCity
Defendants point out, all of this informatiamms available when Plaintiffded the operative
complaint. SeeCity Defs.” Am. Opp. at 2-3Hajjar-Nejad v. George Wash. Uni873 F. Supp.

2d 1, 12 (D.D.C. 2012) (denying leave to amend where proposed revision “relate[d] to conduct
of which the plaintiff should have been aware at the inception of the action”). lvamty Bone

of these new allegations chasgble Court’s conclusion that Plaintiffs have failed &destin

equal protection claim.

Plaintiffs’ proposed amendments slice up Ehstrict-wide library budget numbers in
new ways. They now separate the data by ward, and take into account the numberesfilibrar
each ward.SeePSACY 24. They also divide up the “capital betigfor each ward among three
types of projects: “new build or new addition” projects, “renovation only” prejectd “refresh
or improvement” projectsld.

Unfortunatelyfor them the results of thianalysis araot particlarly helpful to their
claims. PlaintiffsSfocus on the combined budget for “renovation only” and “new build” projects
(while excluding “refresh or improvement” project§eed. 11 2430. They describ¢he
resulting calculation as representing the “overall” capital budgef] 24, at 8.Plaintiffs
conclude that each ward, on average, received about $15.6 million perilibi@mys of the
“overall’ capital budget Seeid.  25. Wards 7 and 8, “both kted East ofhe Anacostia
River’ with a “>90% black majority,id. 145, had‘overall” capitalbudgets of $11.1 million
(the lowest of all eightvards)and$15.3million per library respectivelyid. { 25. Moreover, the
ward with the highds'overall” capital budget per library wa¥ard 5, which, as noted above,
had a population thatas76% AfricanrAmericanas of the 2010 censukl.; see alsad. T 49

(explaining that “wards like 4 and 5 still have a majority black population,” althougtwthie,
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Asian and mixedace populations are increasirfg)n short, the analysis shows that some
libraries inpredominanthAfrican-American areaflike Ward 7)hadbelowaverage “overall”
capitalfunding, somdlike Ward 8)had averagéunding, and som@ike Ward 5)hadabove-
averagdunding. This does nothing to advance Plaintifigims of intentional racial
discrimination. In fact, itundermineshem

Plaintiffs perform a similar “pelibrary” analysisfor just the“new build” projects.See
PSAC 132-36. Once again, tesults are similar: Ward 7 hadlow-average funding, Ward 8
hadfunding that is closer to the average (although still slightly below averaggWard 5with
a predominanthAfrican-Americanpopulatior) hadnotably aboveaverage fundingSee id. And
once again, these results do not meaningadiyancePlaintiffs’ claims.

Jug a glance at Plaintiffs’ charts representing these analses@®duced, with different
shading, below as Figures A andli&liesthe existence of any stark pattern of racial

discrimination:

% As noted above, Plaintiffs appear to have erroneously excluded the L&iggsdibrary from
their Ward 5 calculatian SeePSAC { 29supranote 6. Nonetheless, the Court accepts
Plaintiffs’ calculations as true.
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Figure A Plaintiffs’ Chart of AverageO verall” Capital Budgets per Librarjy Ward
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PSACT 36, at 15.

32




Figure B: Plaintiffs’ Chart of Average Budgets for “New Build” Projects pesrary by Ward
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PSAC 136, at 14.

Plaintiffs also make new allegations regarding “gentrificatiepecifically how racial
demographics and income inequality have changed in the eight wards ovetéaeniel {141-
50. As the Court previously explained, however, “development andfgeiton are not at
issue here,” and general evidence algauitification “says nothing about the *historical
background’ related to the funding of DCPL’s branch libraries, which, as discusses] & not
helpful to them.” Bellinger, 288 F. Supp. 3dt 84. Plaintiffs sSmply do not link these general
facts about iequality in the Districto the actuaissue at hand, which is the funding for District

libraries and Capitol View Library in particular.
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Plaintiffs also add new allegations regarding Palisades Library, tbiratpredominantly
white Ward 3,” as a poteali“comparator'to Capitol View Library. PSAC $2. As Plaintiffs
acknowledge, the Capitol View and Palisades Libraries have renovation bardbetsmilar
dollar amounts.”ld. { 64. But Plaintiffs claimthis similarity obscures other indicia of faable
treatment for the community surrounding Palisades Library:

o The community surrounding Palisades Library was initially offered a new
library with a budget of over $21 million, but turned it down in favor of
renovating the existingdrary for a lower mmount. TheCapitol View
community never received a comparable oflel.q 63.

. Palisades Library has a “robust’ children’s section,” whereas the
“comparable space at Capitol View Library has gone untkzed
because of neglect, sitting empty and used@umba classes two times a
week or the occasional community meetingd”

o Capitol View Library required asbestos abatenvemtk, whereas “there is
no indication that Palisades needed similar wotk.”] 64. “[O]ther
libraries that required abatement of hazardous materials received funding
amounts higher than Capitol View . .” Id.

. Palisades Library’s “renovation will be completedesd than 1 yedr.ld.
1 65. By contrast, exterior renovatiat<apitol ViewLibrary will not be
complete by the timi reopers, exposing the community to “obvious
noise disturbances and inconvenientdd.

. Palisades Library received new windoarsl a glass entrancewayhile
Capitol View Library did not.ld.

. Palisades Libraryeceived the same $50,000 “opening [day] book
collection” as Capitol View Library did, but it “started with a large
collection” of “over 70,000 items” and “over a hundred periodicald.”
1 79. By contrast, Capitol View Library has around 38,000 b@oksge
number of which were loaned out to other librariks.q 80. It also has
the capacity to hold up to 100,000 books, most of which is undded.
1 83.

These allegations have some force in showing that Capitol View Library has s
attenton thanPalisades Libraryit has received the same renovation budget as Palisades Library,

even though itnay neednore work. But Plaintiffs fail to connect this observation about Capitol
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View Library to a larger point about discrimination agaisican-Americans. As discussed
above, Plaintiffsstatisticalallegations tend to undercile idea that predominantly African
American areas have reged inferior library serviceslin effect, Plaintiffs have showthat
Capitol View Library wagreatedworse than libraries in predominantipite areagsuch as
Palisades Libraryn Ward 3)and otherlibraries inpredominantlyAfrican-American
neighborhoodg¢such aghe libraries in Ward 8). So wl their allegations suggest that Capitol
View Library may have beeftreated less favorably than many librayileey donot suggest that
the reason is intentional racial discrimination.

Finally, Plaintiffs provide additional details abdtiépitol View Library’sallegedly
deficient interim services and book collection budgged. 1169-84. These allegationdo not
materially add to those in the Amended Complaint, discussed above.

When all is said and donBlaintiffs’ PSAC does not advance this claim past the premise
thatonelibrary in a predominantly Africahmerican neighborhoorkceived a less robust
renovation thamther libraries in the District of Columbidt has not alleged a larger pattern in
which libraries inAfrican-American neighborhoods have been treated poorly. To the contrary,
Plaintiffs’ own data seems to show that other libraries in Afrigarerican neighborhoods have
been treatedomparably to libraries in white neighborhood$at isnot enough to plausibly
allege intentional racial discrimination. Thké@sre, the proposed amendments in support of
Count Il are futile.

(o} Counts lll and IV

Counts Il and IV can be dealt with summariljhe Court has reviewdelaintiffs’
proposed amendments and concludes that they do not affect the analysis, set forforavbye,

Counts lll and IVmustbe dismissed. Therefore, any amendmtmthese claims are futile.
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2. CountV

Count V is new. It relates to an “underground stream bubbling up close to the main
entrance of the library.” PSAC 1 85. “It is unclear where the water is goindpadrits source
might be.” 1d. T 87. Plaintiffs assert thahe water “is a potential source of danger to youth
visiting the library.” 1d. They claim that it izvisually unappealing as well, contributing to the
“drab and dismal appearance” of the library’s exterldr. It has also leaked into the library on
at least one occasion, “causing evacuation of the librddy.y 119.

More to the point, Plaintiffs assert that thiater is an environmental problem. They
allege thatprior to the library’s opening, “[n]o environmental impact study had been submitted
or executeas to this newly found streamlt. 9 88. As a result of the streampaol of excess
water—which District officials describe as dibpool’—has gatheredext to the library.Id.

1 86. Plaintiffs themselveglaim that “the exact legal and/or biological/environmental definition
of a ‘biopool’ is still unclear.”ld. § 89. Theydescribe this “biopoolasa large “ditch” that is
“approximately 30 feet by 1feéet wide by 34 feet deep.”ld. And “the proposed ‘biopool’ has
not been studied as to its effects on the existing ecosystéd4'86.

All this, Plaintiffs claim, violates the District of Columbia Environmental Policy Act of
1989, D.C. Code § 8-109.@t1 seq.PSAC 11 116.20. The Act requires the preparation of an
environmental impact statement “[w]henever the Mayor or a board, commissiooritguor
person proposes or appes a major action that is likely to have substantial negative impact on
the environment, if implemented.” D.C. Code 8§ 8-109.03fa)."action” is “a new project or
activity directly undertaken by the Mayor or a bqarammission, or authority of the frict
government,” or “a project or activity that involves the issuance of a leasat,d@ense,
certificate, other entitlement, or permission to act by an agency of the Ogsivernment.”Id.

§ 8-109.02(1). A “major action” includéany actionthat costs over $1,000,000 and that may
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have a significant impact on the environmeag’well as certain actions costing less than
million where prescribed by regulatiotd. § 8-109.02(2)° The regulations require an impact
screening form to be fitkfor an “action” costing less than $1 million “if the action imminently
and substantially affects the public health, safety, or welfare.” D.C. Mun. feg@§, 8§ 7021.3.
Actions that “imminently and substantially” affect the public healttude thaethat “would
create a public health hazard under applicable District regulatidths§’7021.4(d).

As the City Defendants argue, Plaintiffs have not pleaded a violation of the &atut
number of reasonsSeeCity Defs.” Am. Opp. at 8.0. First, Plaintiffshave not alleged an
“action” that would require an environmental impact statem&ather, they allege inaction.
Theirclaim is that the Districtcontemplates a major actiday keeping the library open without
a full understanding of the potential impact of an environmental hazB®AC 120. That is,
afterbecoming aware of the pool of water, District officials allegedlysedor “further review
before they would be able to make any determination as to what course of action should be
taken.” Id. § 118. But thiswait-andsee approach cannot be construethasew project or
activity directly urdertaken” by District officials.D.C. Code § 8-109.02(%}.

Second, they have not pleaded a “major” action. They do not allege that the cost of the

biopool exceeds $1 million. Plaintiffs suggest that the total budget for the renovatiapit

10 The statute further specifies that the “cost level of $1,000,000 shall be based on 1989 dollars
adjusted annually according to the Consumer Price Index.” D.C. Code § 8-109T0#X)ity
Defendants represent ththts amount, in today’s dollars, is apgimately $2million. City

Defs.” Am. Opp. at 9.While recognizing that the actual amount is higher, the Coursimiply

referto the statutory amount of $1 million

11 Plaintiffs come closest to alleging “action” when they cite the District'stassehat it “has
begun the synthesis of a ‘biopool.” PSAC { &t theyeffectivelyreject anypossible
characterizatioof such a “synthesis” as “action” on the part of the Disticen they assert that
the “biopool” is merely the result of water “bubbling” up through the ground from an unknown
source and into a preexisting ditclal. 1 89.
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View Library satisfies this requiremenSeeECF No0.58 at 19-20.But the library renovation is
not the relevantdctiori’: Plaintiffs themselveallegethat the source of the pasl“unclear’ not
that it is a result of the renovation projecthatit wasforeseeable at the time the renovations
were approved PSACY 87. And whilePlaintiffs doallege that théiopool is a “hazard” that
poses “a potential source of danger to yausiting the library,” PSAC 1 87, 120, they have not
explained howt is a “publichealthhazard under applicable District of Columbiagulations.
SeeD.C. Mun. Regs. tit. 20, § 7021.4(d).

Plaintiffs alscasserin passing that Defendants’ actions “violate duzcpss of law.”
PSACY 120. Once againthough,a bare invocation of “due process” camhconvert an alleged
state law violatn intoa constitutional claim.

* * *

For all of the foregoing reasons, Plaintiffs’ motion for leave to amend will hedle

E. Discovery

Finally, Plaintiffs have requested discoveBCF No0.66. Given thatteir claims have
been dismissed, this requesli be deniedas moot
IV.  Conclusionand Order

Forthe reasons set forth above, the Court he@RIDERS that Defendants’ motions to
dismiss(ECF Nos. 23 and 48reGRANTED, Plaintiffs’ Second Motion to Amend (ECF No.
47) isDENIED, and Plaintiffs’ Motion for Discovery (ECF No. 66) and Motion to File their

Opposition Out of Time (ECF No6)areDENIED AS MOOT .
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While the Court has already denied Plaintifequest foleave to amend, the Court will
allow Plaintiffs, if they wish, to file another motion faave to amend b@ctober 19, 2018 If

Plaintiffs choose not to do so, the Court will enter a final order dismissing the action.

SO ORDERED.

/sl Timothy J. Kelly
TIMOTHY J. KELLY
United States District Judge

Date: Septembe30, 2018
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