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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OPEN COMMUNITIES ALLIANCEeEet al,

Plaintiffs,
Civil Action No. 17-2192 (BAH)
V.
Chief Judge Beryl A. Howell
BEN S. CARSON, SRSecretary of Housing
and Urban Development, in his official
capacityetal,

Defendart.

MEMORANDUM OPINION

Section 8 of the Fair Housing Act of 1968 serves two statutory purposeaidiig “low
income families in obtaining a decent place to livand(2) “promoting economically mixed
housing” 42 U.S.C. 81437f(a). This case is not abouthat isgood housing policy however
This casas about the rule of law-whether an agenagffectively maysuspend a duly
promulgated regulatiomvithout observing the proceduresidgntifying relevant factual criteria
that the law requires to effect such a chanee U.S. Department of Housing and Urban
Development(*HUD”), without notice and comment or particularized evidentiary findingss
delayedalmost entirelyby two years implementation of a rulequiring over 200 local Public
Housing Authorities (“PHAS”)n 24 metropolitan areas, which HUD selectessed orfixed,
objective criteriato calculate housing vouchenglues based orocal rather than metropolitan
wide, prevaiing market rentsThe plaintiffs, wo voucher holders and a nonprofit organization
devoted to providinghousing opportunities for low-income people in Connecticut, move to

preliminarily enjoin HUDto implement theule onJanuary 1, 2018herule’s effective date.
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Pls.” Mot. Prdminary Injunction, ECF No. 15 (“Pls.” Mot.”).For reasons this Memorandum
Opinion explains in detaithe plaintiffs’ motion for a preliminary injunctiolis granted.
l. FACTS

A. Overview ofthe Housing Choice Voucher Program and Fair Market Rents

Congress enacteld Housing Act of 1937 to assist state and local governmants
remedy unsafe and insanitary housing conditions tlamécute shortage of decent, safe, and
sanitary dwellings for families of low income.Pub. L. No. 75412, § 1, 50 Stat. 888, 888
(1937) (codified at42 U.S.C. 8437(a)) The Housing and Community Development Att
1974 enactedhearly40 years later, amended the Housing Act to add Section 8, atibbrized
HUD to contract with PHAgo pay landlords rental subsidies on ievweome tenais behalf.
Pub. L. No. 93383 § 8(a), 88 Stat. 633, 6¢2odified at 42 U.S.C. § 1437f(a)). Thi®using
and UrbarRural Recovery Act of 1983 ub. L. No. 98181, § 207, 97 &t. 1153, 118Xcodified
as amended at 42 U.S.C. § 1437f(@ygated the Houggy Choice Voucher (*HCV”) program,
which is HUD’s ‘major program for assisting very lemcome familes, the elderly, and the
disabled to afford decent, safe, and sanitenysing in the private marketHousing Choice
Vouchers Fact She@l.S.DEP THOUSING& URB. DEV.,
https://www.hud.gov/topics/housing_choice_voucher_program_sectifasBvisited Dec. 23
2017) (‘HCV Fact Sheé&)r.1 HUD oversees the HCV program, directing funds to PHAS to
administer the program locally by issuing vouchers to quhlielividuals and families, who use
those vouchers to secure housing in the private rental mddkef voucher holder may use a

voucher toward any housing that meets the HCV program’s requirements, subjdeHA’s

! Federal Rule of Evidence 201 allows a court to take judicial noftiegfact thatis not subjectto
reasonable dispute becausetit. . . is generally knatlvimihe trial court’s territorial jurisdiction; or. can be
accurately and readily determined fromsources whose accuracy czasamably beupstioned.”Fep. R.EviD.
201(b). Both ofthese conditions apply to a description ofthe HOgmnfound onHUD’s public website
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approval. 24 C.F.R. 8§ 98%d)(2). HCV participation is limited to lowincome households,
which typically cannot afford to rent dwelings for which the rent substgniadceeds the HCV
program payment standar&ee HCV Fact Shesupra see, e.gPls.” Mot., Attach. 9, Decl. of
TiaraMoore (“Moore Decl.”) 11 3, 7, ECF No. b

A voucher’s value is calculated largely on the basis WDk determination of the “fair
market rent” (“FMR”) for a dwelling of a particular size and typeg( a twebedroom home).

24 C.F.R. 8§982.5@3)(1) An FMR represents the amount requifedrent standard quality
housing throughout the geographic area in which rental housing units are in conipetition
including “the cost of utiities, except telephondd. § 888.113(a) HUD annually calculates
ard publishesin the Federal RegistéiMRs for different types of units in each market aaga
well as any proposed changes to FMR calculation proced2ds.S.C8 1437f(c)(1)(B);see
also24 C.F.R. 8§ 982.503(a)(1)PHAs, in turn, use FMR calculations establish “payment
standard amounts” for each unit tyg@4 C.F.R. § 982.503(a)(1).

A PHA generally sets a payment standard “between 90 percent and 110 percent of the
published FMR for that unit size.ld. 8 982.503(b). A voucher had typically pag a landlord
30 percenbf her or hisadjustedmonthly income toward rent; the PHA pays the rent’s balance
directly to the landlord, so long as a dweling's actual gross rent is abar tiee relevant
payment standardd. 8 982.1(a)(3). If, however, dweling’'s actual rent exceeds the payment
standard, the voucher holder pays the balaihde A PHA may use the same payment standard
amount for all areas within the PHA's jurisdiction, or €lsay establish a separate payment

standard amount for eadasignated part of the FMR aredd. § 982.503(a)(3).



B. Problems with FMR Calculations in Metropolitan Areas

FMRs often do not, in practice, accurately reflect rents actualkgetian neighborhoods
within a broad metropoltan area, asritscan varywidely within a metropoltan area depending
upon the size of the metropolitan area and the neighborhood in the metropodta within
which one resides.SeeEstablishing a More Effective Fair Market Rent System; Using Small
Area Fair Market Rents irhe Housing Choice Voucher Program Instead of the Current 50th
Percentile FMRs81 Fed. Reg. 80,567, 80,567 (Nov. 16, 2Q16)nal Rul€’). Consequently,
“[t] he result odetermining rents on the basis of an entire meltapoarea is thativoucher
subsidy. . .may be too low to cover market rent in a given neighborhodd.” FMRs calculated
on metropoltarwide bases may not enable voucheldersto afford rents in highient, high
opportunity neighborhoods, consigning them to-@pportunity areas afoncentrated poverty.
See id.Moore Decl. 11-57; Pls.” Mot., Attach. 4Decl. of Crystal Carter (“Carter Decl.”) 1% 6
7, ECF No. 154. Calculating FMRs locally, in contrast, makes rents in-bggortunity areas
more affordable.

Prior to 2000, HUD gearally calculated FMRs to reflect thetfercentile rent in a
given metropolitan areaSee?4 C.F.R. § 888.113(afb). In 2000, however, HUD published a
new rule authorizing PHAS in areas meeting specified criteria to @tdcphiyment standards
basedn FMRs reflecting the B0percentile rent in a given are&ee Fair Market Rents:
Increased Fair Market Rents and Higher Payment Standards for Certain AfeBsd. Reg.
58,870 58,870 (Oct. 2, 2000). This newpolicy was “designed to achieve two funuzntal
program objectives: (1) Ensuring that laweome families are successful in finding and leasing
decent and affordable housing; and (2) ensuring thainlbwme families have access to a broad

range of housing opportunities throughout a metropolia@a.” Id. Consistentvith these goals,



the 50" Percentile Rule authorized PHASs to calculate payment stangsindsa 50" percentile
FMR under two circumstanceshere“famiies are having difficulty using housing vouchers to
find and leaseleent andaffordable housing” anth FMR increase is most needed to promote
residential choice, help famiies move closer to areas of job gramthdeconcentrate poverty.
Id. FMR calculation would revert to a 4@ercentile basis, however, in PHAs that expered
no or an insufficient decrease in concentration of voucher holders afteyelanseld. at 58,871.

HUD has concluded, based on recent research, thatttteesbentile Rule isriot an
effective tool’ for “increasing HCV tenant moves from arealswfopportunity to higher
opportunity areas.’Final Rulg 81 Fed. Regat80,570 Rather, HUD has found th&mnuch of
the benefit of increased FMRs simply accrues to landlords in lowesubmarket areas in the
form of higher rents rather than cregtan incentive for tenants to move to units in communities
with more and/or better opportunitiesd. HUD also observed that &afge number of areas
have been disqualified from the 50th percentile program for failure to shosurablke
reduction in voaher concentration of HCV tenants since 2001 when the program started, which
strongly suggests that the deconcentration objective is not being lichet.”

C. The Small Area FMR Demonstration Project

In the wake of the 30Percentile Rule’s apparent failundUD considered alternative
ways to expand housing opportunities for voucher hold8esad. Using census data collected
through the American Community Survey, HUD developed “Small Area FMB&XHMRS”),
which reflectfair-market rents in individuaEIP codes, rather than in broad metropolitan areas.
Id. HUD’s goal in applying this new, more targeted methodology w&séate moreeffective

means for HCV tenants to move into higher opportunity, lower poverty areas by protidimg t



with subsidy adeque to make such areas accessible and to thereby reduce the number of
voucher families that reside in areas of high poverty concentratioh?’

HUD undertook a demonstration project to test SAFMRS’ effectivergsstion 8
Housing Choice Voucher Progrademonstration Project of Small Area Fair Market Rents in
Certain Metropolitan Areas for Fiscal Year 2Q¥bFed. Reg27,808 27,809 (May 18, 2010)
(“Proposed Demonstration Projét Notably, HUD recognized, in announcing the project, that
“[t] he smallarea FMR demonstration project will not be effective unless the Rtrdheperate
voucher programs covering the vast majority of voucher tenants in a metropcdit@aagaee to
participate and abide by the small area rénid. at 27,811. In a subsequenotice describing
the project in more detail, HUD explained that SAFMR=ptesent a fundamentally different
way of operating the vouchgrogram in metropoltan areas,” and that the project would help
HUD “to better understand the programmatic impacts of changing the way vougimenmpa
standards are setFinal Fair Market Rents for the Housing Choice Voucher Program for Small
Area Fair Market Rent Demonstration Program Participants; Fiscal Year 204Bed. Reg.
69,651, 652 (Nov. 20, 2012) PDemamstration Project). HUD identified two purposes that
the demonstration project would serve: to‘@yaluate] SAFMRs] in terms of effectiveness in
meeting the pmary goal of improving tenants$iousing choices in areas of opportunity while

also assessirthe impact on tenants in areas with SAFMigfow the metropoltawide FMR”

2 Although SAFMRs are a recentinnovation, HUD recognized Hoetcomings of FMR schedules based on
metropolitan areavide, ratherthan more localized, rent levels as early as $88ZoMPTROLLERGEN. OF THE
U.S.,CED-77-19, MAJORCHANGES ARENEEDEDIN THE NEW LEASED-HOUSING PROGRAM 21 (1977)(“*HUD’s

decision to prepare single FMR schedules for entire SMSt&adard Mabpolitan Statistical Areasj for

counties grouped into areas totaling 250,000 populatiquéstionableThis approach ignores important

distinctions between metropolitan central cities and subaniess as wellas among suburban areas within SMSAs,
and it does notadequately consider the economic and demegidfghiences among neBMSA countiesFor
example, the San Francis@akland, California, SMSA had identical FMRs for the countiedai&da, Contra
Costa, Marin, San Francisco, and San Malt#JD field office officials said that each ofthese countielakt

market rents could vary by 30to 40 percgnt.



and (2)“understand and evaluate the administrative and budget impacts of converting and
operating the tenatitased voucher program using SAFMR#d. In selecting pilot PHAS to
participate in the demonstration project, HUD used seven fixed, objextieeia to define an
initial pool of eligible PHAS, then “randomly selected” pilot ar&feem stratified sets of eligible
PHAs.” Id. HUD ultimately selected five pilot PHAS frothis pool: the (1) Chattanooga
(Tenn.) Housing Authority, (2) Housing Authority of the City of Laredo (Tex.), (3) IHQus
Authority of the City of Long Beach (Cal.), (4) Housing Authority of the County of Cdlok (
and (5) Town of Mamaroneck (N.Y.) RabHousing Agency.ld. HUD alsoincluded all
Dallas, Texas, metropolitan arB&lAs, which since 2010 had implemented SAFMRs pursuant
to a settlement agreemennt,the demonstration projectd. at 69,652n.2; ProposedFair Mark et
Rents for the Housing Choice Voucher Program and Moderate Rehabilitation Single Room
Occupancy Program Fiscal Year 2QT5 Fed.Reg. 46,958, 46,962 (Aug. 4, 2010).

D. The SAFMR Rule

Before the demonstration projectompletion HUD publishedadvance notice of
proposed rulemahg announcing the agency’s intent to require several other metropolitan areas
meeting certain criteria to implement SAFMRSeeEstablishing a More Effective Fair Market
Rent (FMR) System; Using Small Area Fair Market Rents (SAFMRs) in Housing Choice
Vouder Program Instead of the Current 50th Percentile FMRs; Advanced Notice of Pdopose
Rulemaking80 Fed. Reg. 31,332 (June 2, 2015)UD cited in this advance noticeesearch
and experience with the SAFMR demonstration” indicatitigat‘amending its cuent FMR
regulation to enable adoption of the SAFMR methodology could provide HCV tenants great

access to higher opportunity, lower poverty neighborhbodd. at 31,333. As part of the



advance notice, HUD also announced that the new Rudeld eliminge the use of 50th
percentie FMRs as a means to reduce HCV tenant concentraliibn

One year latemn June 16, 2016, HUD published a notice of the proposed newSeale.
Establishing a More Effective Fair Market Rent System; Using Small Area Fair MarkistiRe
Housing Choice Voucher Program Instead of the Current 50th Percentile FBlIRed. Reg.
39,218 (June 16, 201§)NPRM). In doing so, HUD acknowledged that “[ijprder for Small
Area FMRs to work in expanding choice for voucher holderkirwitlesignated metropolitan
areas, all PHAs operating in the FMR area would be required to wde/Asa FMRS. Id. at
39,224. The proposed rule addressed concerns raised in response to the advancel notice a
sought additional comments on specific issues, including policies HUD shouldtadoytigate
the impact of significant and abrupt decreases in the FMRs for ceratode areas on families
. ..In those impacted aréaand whether this policy change would be particularly burdensbme
to any ‘specific groups within the general population of voucher holderd.’at 39,225.

HUD published a final rule on November 16, 20Hnal Rule 81 Fed. Reg. 80,567.
Calculating payment standards based on SAFMRs, HUD said, would “provid[a]subsidy
adequate to make sufifigh-opportunity, lowpoverty] areasaccessible and, consequenthelp
reduce the number of voucher families that reside inssofligh poverty concentration.ld. at
80,567. “ZIP codes,” HUD reasoned, “are small enough tcctefleighborhood differences and
provide an easier method of comparing rents within one ZIP code to another ZIRezde a
within a metropoltan are@a Id. at 80,568. The rule contained several provisions to address
concerns about SAFMRSs’ potential adveirspacts on voucher holders in lewnt ZIP codes.

Id. at 80,572. Particularly relevant here, the rule authorized HUSugpend a Small Area

FMR deggnation for a metropoltan area.where HUD determines such action is warranted



based on a documext finding of adverse rentabusingmarket conditions that wil be set out
by notice” id. at 80,569, enumerating threecamstances that could warramtesignation’s
suspension or PHA’s exption from the SAFMR mandat®4 C.F.R. § 888.113(c)(4). HUD
provided by notice that the new rule would go into effect on October 1, 2017, requigctedf
PHAs to implement the rule by January 1, 2(@8al Rule 81 Fed. Reg. at 81,569; 24 C.F.R. 8
982.503(b)(1), and designated 24 metropolitan areas, which covered over 200 PHAs in tota
subject to the Rule based on five fixed, objective critsgSmall Area Fair Market Rents in
Housing Choice Voucher Program Values for Selection Criteria and Metropolitan Srdgect
to Small Area Fair Market Rent81Fed.Reg. 8378, 80,69 (Nov. 16, 2015 (“SAFMR Area
Designation¥); Defs.” Opp'nPIs.” Mot. (“Defs.’ Opp’n”), Attach. 1, Decl. of Todd Richardson,
Acting Gen. Deputy Assistant Sec'y for Pol'y Dev. & ResedfidlJD Decl.”) 1 5 ECF No. 24
1. In so doing, HUDrequired all PHAs within affected metropolitan ageaimplement
SAFMRs. These metropolitan areas included the Dadllagas aree&SAFMR Area Designations
81 Fed. Reut80679, in which PHAspursuant to the earligeferencedettiement agreement,
aready had implemented SAFMRseeNPRM 81 Fed. Reg. at 39,221.

E. The Interim Report’s Preliminary Findings

After HUD announced the Rule’s promulgation, but before the Rule was geirto
effect, HUD received preliminary findings from the demonstnatioject in the form of an
Interim Report tiledSmall Area Fair Market Rent Demonstration Evaluati®efs.” Opp'n, Ex.
1 (“Interim Report”) ECF No. 244. This report contained good news on SAFMRs efficacy to
achieve Section 8's statutory goals, with mixed results for some demoonsipatject PHAS.

Specifically, the Interim Report found that SAFMRSs in the pilot Plhage the

availability of units[] much more evenly distributed across different types of neighborhoods,



leading tancreased availalii in highrent ZIP Codes and reduced availability in HJowt ZIP
Codes” Interim Reportat vii; see alsad. at vii (“Because SAFMRs increase access to high
rentZIP Codes and reduce access totenwt ZIP Codes, we found not unexpectedly that the
trarsition to SAFMRs led to an increase in units potentially available @ Ridders inhigher
opportunity areas under SAFMRs compared with FMRs and fewer units in dppertunity
areas.”) As aresult, “[fpllowing the implementation of SAFMRs, HCV holdein the
demonstration sites aséghtly more likely to live in highrent ZIP Codes than they were prior to
the demonstratiofi while no such change was observeddoertiparison PHAS Id. at viil.

Further, “[the slight changes in rergsnong the SAFMAPHAS also translate into slight changes
in opportunity” 1d.; see alsad. at ix finding that “[akross all evaluatiolPHASs. . . changes in
rents are also reflected in changes in access to opportunityldyeover,Housing Assistance
Payment‘(HAP”) costs which “are the subsidy costs that PHAS incurbetalf of HCV holders
for rent and utiities “declined in real terms per unit betwe10 and 2015 in SAFMR

PHAS. while “[r]lents paid to landlords remained nearly flat in real terms éetn2010 and

2015 but varied by rent categoryld. at x. The report states, “ij summary, it appears that
Small Area Fair Market Rents are working as interdiadreasing accesgo units in higher
opportunity areas and decreasing access in lopgortunity areas. Id. at 61.

At the same time, the Interim Report troublingly found ttia gain in units with rents
below the applicable FMR in higlent ZIP Codes does not offset the decrease in the number of
units in the lowrent and moderateent ZIP Codes, resultiniy a net loss of units potentially
availble to HCV holders overal.”ld. at vi. The net effect of SAFMR implementation across
the pilot PHAS, the Interim Report found, was “a loss of over 22,000 units (8dnpethat

might otherwise be affordable HCV holders.” Id. In addition, the Interim Report noted that
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averagepayment standard amounts declined by about 11 percent in irélafflosted terms in
pilot PHAS, resulting in average rent burden increases for HCV voucher holdeibsut 16
percentbverall and 22 percent in leimcome ZIP codesld. at ix-x. In contrast, payment
standard amounts relying on metropolitan amgde FMRs declined by only about 2 percent,
resulting in an average rent burden increase of 9 pertzent.

The Interim Report’s findings related only to Phase 1 of the demonstratiorct ptdjeat
xi. In 2018, HUD wil receive a Final Report combining and synthesizing da¢aieal in
Phases 1 and 2, the latter of which wil (1) update the Interim Reponpiscaihanalygs with
new housing data, and (2) use qualitative interviews of tenants and landlordsrrtangeteow
SAFMRs have affected or could affect housing decisiddsat xi, 98.

F. HUD’s Two-Year Delay of the SAFMR Rule

On August 10, 2017, HUD issued a memdran delaying SAFMR designations for 23
of the 24 metropolitan areas subjéxtthe Rule (excluding Dallasiequiring PHAs in affected
areas to implement the Rule in 2020 rather than in 2018. Defs.” Gpp’'2, Suspension of
Small Area Fair Market Rent (FMR) DesignatidtSuspension Mem.”) at,ZECF No. 245.
The Suspension Memo expressly noted, however, #mt PHA operating ithe covered
metropolitan areas” could still “voluntarily implementfhe use of Small Area FMRs prior .to.
20197 and hat PHAs in the Dallas metropolitan area would continue to implemeRMBA
pursuant to the settlement agreemddt.at 1, 3. On August 11, 2017, HUD sent over 200
affected PHAs a letter informing those PHAs thair thetropolitan areas'mandatorySAFMR
designdions were suspended until 2020. Defs.’ Opp'n, Ex. 3, Letter from Domirtidom,
Gen. Deputy Assistant Sec’y for Public & Indian Housing, HUD, to PHA ERe&s. (“Letter to

PHAs") (Aug. 11, 207), ECF No. 24; HUD Decl. ] 12
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The Suspension Meo identified “several findingsin the Interim Reportthat are
worrisome and where further research is needed to address a number bfjogtktons with
respect to the potential harm to HCV families (both participants ppidants) in areas
transitoning to Small Area FMRs.Id. at 5 “[F]indings of the interim report that are of most
concern to HUD the Suspension Memo statédglate to the availability of units and the impact
of Small Area FMRs on voucher success rates and utiization, and tmrdehs among assisted
households.” Id. Specifically, the Suspension Memo stated ff@ine of the findings of
concern from the interim report is that the gain in units with rents bidevapplicable FMR in
high-rent ZIP codes did naiffset the decrease in the number of units in theré&nt and
moderaterent ZIP codes.”ld. The Suspension Memo acknowledged that, by contrast to the
operation of SAFMRIn the pilot PHAS, the Rule capped any SAFMR decrease to 10 percent
per year, but concluded that this provision “may only slow the pace of the loss ofanits
opposed to preventing the overall decline in the number of units available to H@i¥sfan the
metropolitan area.’ld. at 5-6. The Suspension Memo also recounted the Interim Report’s
findings that SAFMRs have potential to increase voucher holders’ rent buideas6. The
Suspension Memo again acknowledged twatontrast to the operation of SAFMEIR the pilot
PHAs,the Rule allows PHAs to hold nonmoving famiies harmless from payment sfanda
amount decreases, but noted ttladre is no protection for families that must move to a new unit
or for applicant families off the waiting list who are trying to leassit on the program for the
first time.” Id. at 7.

The Suspension Memo identified two other concerns with respect to implegnéné
Rule. The first concern was that “several PHA industry groups have [s&diesoncerns about

the Small Area FMR final rule and the timeline for implementationtesponse to a separate
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Federal Register notice on reducing regulatory burdéshgciting Reducing Regulatory Burden;
Enforcing the Regulatory Reform Agenda Under Executive Order 18ZFéd. Reg. 22,344
(May 15, 201)). The Suspension Memo recognized that “HUD has notgmpleted its
analysis of these publc comments,” but asserted that “[tjemporardipesding the Small Area
FMR designation until FY 2020 wil allow HUD to be informed by the public commemts
reducing regulatory burden for the HCV program as well as the Final Repdr¢fore the use
of Small Area FMRs is required.Td. The second concern was that developing and issuing
“guidance and planning to provide technical assistance to assist PHAs thahpiersent”
SAFMRs “without fully understanding anaciorporating the lessons learned from the
Demonstration wil result in a product that does not adequately assisPtHésethat must make
this [] transition.” 1d. at 8. Relatedly, HUD noted that “[implementing comprehensive guidance
that may become quickly outdated as the result of related regulatory burdemmeduadtreform
efforts is likewise problematic.”ld.

G. The Plaintiffs

The plaintiffs are two Africasfmerican women living in metropolitan areas the Rule
would affect, as well as Open Commigst Aliance (“‘OCA”), a nonprofit organizatiordevoted
to providing social and economic opportunities for-lneome people.Compl. T18-20, ECF
No. 1. Plaintiff Crystal Carteris a voucher holder who would like to move frontftdr
Connecticut to nearby Simsbury, Connecticut, to be near her children’s schools and to provide
her family a safer home and better opportunities. Carter De@tA{Hartford’s voucher
holders,who are disproportionately nehite, are concentrated in poor, racially segregated
neighborhoods. Pk.” Mot., Attach. 6, Decl. of Will FischeISr. Poly Analyst, Ctr. on Budget &

Poly Priortties ("CBPPDecl.”) 1 11, ECF No. 16. As of 2016, 41 percent of voucher holders
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in the greater Hartford metropolitan area lived in {pgkierty neighborhoods, while only 18
percent of voucher holders in the area lived infmwerty neighborhoodsld. Ms. Carter
cannot move her family to Simsbury, however, as the metropoltan areasRibtRlow for her

to participate in Simsbury’s rental marketarterDecl. 7. She asserts that she would be able
to afford Simsbury rents if the Rule were implemented and claimdHtbBX's delay of the

Rule’s implementation thus harms her directig.

Plaintiff Tiara Moore, much like Ms. Carter, would like rtove from Chicago, llinois to
the highopportunity area of DuPage County, Ilinois, to provide a safer neighborhood aard bett
opportunities for her daughteMoore Declf5-6. Not only does DuPage County have better
schools than Chicago, Ms. Mooreaimther lives in DuPage County and could provide chidcare
while Ms. Moore works.ld. 1 & The metropoltan area FMR, however, is too low for Ms.
Moore to afford DuPage County rents, which would be affordable were thenfRldenented.

Id. 117, 9. Ms Moore, like Ms. Carter, asserts that HUD’s delay of the Rule’leimgntation
thus harms her directlyld.

H. The Instant Litigation

On October 23, 2017, the plaintiffs filed a complaint challenging the Rulely,dede
Compl, and, on November 8, 2Q1moved for a preliminary injunction that would require HUD
to implement the Rule without delay or modification by January 1, 2018, Pls.’ Mtér the
parties’ briefing on this motion was completed, on December 11, 2017, the Cduat Hredring

on Decenber 19, 2017SeeMinute Entry, dated Dec. 19, 20%7.

3 Under Local Rule of Civil Procedu6®.1(d)“[o]nrequest of the moving party together with a statement
of the facts which make expedition essential, a hearing orpdioadion for preliminary injunctionshallbe set by
the Court no laterthan 21 days afterits filing, unless thet@arlier decides the motion on the papers or makes a
finding that a later hearing date will not prejudice theipslitLCvR 65.1(d). The plaintiffs did not regstan
expedited hearing, and in any eveing Court finds tht the partiesconsentto modification of the original
scheduling ordeseeMinute Order, dated Nov. 8, 20, whichmovedbriefing's conclusiomackto December 11,
2017, obviateany concern regarding prejudice to the panrticcasioned lihe hearinglate.
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. LEGAL STANDARD

The Administrative Procedure Act (“APA’authorizes any “person suffering legal wrong
because ohgency action, or adversely affected or aggrieveddgncy action” to seek “udidia
review thereof.” 5 U.S.C. § 702. Actions subject to review includel“agency action for
which there is no other adequate remedy in a coldt.3 704. A “reviewing court shall decide
all relevant questions of law . . . and determine the meamiagplicability of the terms of an
agency action.”ld. 8 706. An agency’s ihterpretation of its own regulations ‘contralgless
plainly erroneous or inconsistent with the regulationPress Commc’'ns LLC v. FC875 F.3d
1117, 1121 (D.C. Cir. 201 guoting Auer v. Robbin$19 U.S. 452461 (1997)(alterations
omitted)} accordSafari Club Intl & NRAof Am. v. ZinkgNos. 165358 &16-5362, 2017 U.S.
App. LEXIS 26317, at*18 (D.C. CiDec. 22, 2017 (same) The “court shal[] compel agency
actionunlawfully withheld orunreasonably delayed; afjchold unlawful and set aside agency
action, findings, and conclusions found to betér alia, “arbitrary, capricious, . .. or otherwise
not in accordance with law,” or “without observance of proceckmaired by law.”ld. §
706(1-(2)(A), (D).

“Agency action is arbitrary and capriciotisthe agency has relied on factors which
[law] has not intended it to consider, entirely failed to consider an importantt afpee
problem, or offeed an explanation for its decision that runs counter to the evidence before the
agency.” Mayo v. Reynold$875 F.3d 11, 19 (D.C. Cir. 2017) (quotiMptor Vehicle Mfrs.
Ass’n v. State Farm Mut. Auto. Ins. C463 U.S. 29, 43 (1983 alterations omitte)); see also
Safari Club Intl, 2017U.S. App. LEXIS 26317, at *1fnoting that “[a] disputed action also
may be set aside as arbitrary and capricious if the agency has adiedt'wbservance of

procedure required by law.™ (citing 5 U.S.€706(2)(D)). A court engaged in arbitrary and
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capricious review “must not substitute its own judgment for that of the ageamay,“ordinarily
upholds] an agency’s decision so long as the agency ‘examined the relevant data and drticulate
a satisfactgr explanation for its actiorincluding arational connectionbetweerthe factsfound

and the choice made.”’Animal Legal Def. Fund, Inc. v. Perd@¥2 F.3d 602, 611 (D.C. Cir.

2017) (quotingState Farm463 US. at 43(alterations and internal quotationarks omitted)

“A party seeking a preliminary injunction must make a ‘clear showing thatdotors,
taken together, warrant relief: likely success on the merits, likedparable harm in the absence
of preliminary relief, a balance of the equitiesits favor, and ecord with the public interest.”
League of Women VotersdfS.v. Newby838 F.3d 1, 6 (D.C. Cir. 201§yuoting Pursuing
Am.’s Greatness v. FE@31 F.3d 500, 505 (D.C. C016). Whether a plaintiff mustshow
each of the four feorsindependently or elsemaymake a sufficiently strong showing on one
factor[to] make up for a weaker showing on anothezmains an open guestion in the D.C.
Circuit. Id.at7 (quotingSherley v. Sebeliu644 F.3d 388, 392 (D.C. Cir. 20).%)

. DISCUSSION

4 The Supreme Court, Winter v. Natural Resources Defense Council, B&S U.S. 7 (2008), has
suggested thata plaintiff seekingraliminary injunction must show each factor separa®nterreferred to the
fourfactors conjunctively, holding that such a plaftitifust establish thathe is likely to succeed on the métits
heis likely to sufferirreparable harmin the alxsent preliminary relief, that the balance of equitiesitigss
favor,andthatan injunctionis in the public interest.” 555 U.S.Gat\&interalso rejected the contention that
“when a plaintiffdemonstrates a strong likelihood of pilenggon the merits, a preliminary injunction may be
entered based only ona ‘possibility’ of irreparable hahmlding that “plaintiffs seeking preliminary relief [mjist
demonstratethat irreparable injuryileely in the absence of an injunctiorid. at 2:-22(enphasis in original)
The D.C. Circuit repeatedly has observedthat “thesdled ‘slidingscale’ approach to weighing the four
preliminary injunction factors” may no longer be viabletpnter, buthas never resolved this question one way or
the other.League of Women Vote883 F.3d at 7see alsdPursuing Am.’s Greatnes®31 F.3d at 505 n.1 (“We
need not resolve here any tensionin the case law regardislyatving required on the merits for a preliminary
injunction.”); Aamerv. Obam&42 F.3d 1023, 1043 (D.C. Cir. 2014) (“[Ilt remains anrogeestion whetherthe
likelihood of success’ factor imn independent, fregtanding requiremenr whether, in cases wherethe other
three factors strongly favorissuing an injunction, a pfimeed anly raise dserious legal questidban the merits. .
.. Butwe have no needto resolve this question here leteugmaining factors do not, in any event, weigh in
petitioners’ favor.”)Sherley644 F.3d at 3903 (“[W]ereadWinterat leastto suggeif not to hold that a
likelihood of success is an independent,B&anding requirementfor a preliminary injunction.” émtal quotation
marks omitted)).
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The plaintiffs seek a preliminary injunction requiring HUD to implemda Rule orits
effective date ofanuary 1, 2018. PIs.” MoiTheir motion challenges the lawfulness of HUD’s
two-yeardelay of the Rule’s implementatioin ways relatig to claims in the complairt First,
the plaintiffs argue that HUD failed to adhere to the requirements of raoide€omment
procedure in delayinghe Rule’s implementation. $IMem. at 2227, seeCompl. T 14348.
The defendants acknowled@lJD delayed the Rule’s implementation without notioe
comment, but argue th&tUD had authority nderapromulgated regulation, 24 C.F.R. §
888.113(c)(4)to suspend SAFMR designatiomsd exempt PHAwithout resort to notice and
comment, Defs.” Opp'n &1-27. The plaintiffs dispute thahis regulation conferredsuch
authority upon HWD. Pls.” Mem. at 2427. Second, the plaintiffs argtleat HUD’s delay of the
Rule’s implementation was arbitrary and capricious because HUD failprovide an adequate
explanation forthe delay Id. at28-34; seeCompl. 1 14957. The plaintiffs contend that the
Rule’s delayed implementation will irreparably harm them, and that botiathece of equities
and consideration of the public interest weigh in favor of issuipgelminary injunction. Pls.’
Mem. at 34-43. Here, forreasons eplained in further detail belovthe plaintifs havecarried
their burdens oflemonstrating all four factors, and merit a preliminay injunction under either
the “independent factors't sliding scale”approach.

A. Likelihood of Success on the Merits

The plaintiffs (1) notice and comment and (2) arbitrary and capricious clhahglown
to a common isswewhether HUDdentified adverse rental housing market conditions local to

the partular PHAs as to which HUD delayed the Rule’s implementation. réesons explained

s The complaint also raises a third claim, asserting that Hit€xacontrary to statutein dglag the Rule’s
implementation by distributing housing funds in a manimat perpetuates racial segregation and does not provide
opportunity to rent quality housing throughouta metragpolarea. Qopl. 11 158163. The plaintif’ motion

does notaddss this argument, and the defendants do not respon&teitgeneralliPls.” Mot.; Defs.” Opp'n.
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below, HUD did not. HUD’s failure toconnectthe Rule’s delayed implementatian specific
PHAsby reference to local conditionmeans 24 C.F.R. § 888.113(c)(4) gave the agency no
authority toactwithout notice and comment, aadso that HUD’s decisiemaking was arbitrary
and capricious. The plaintiffs thus have shown likely success iorciiiens’ merits.

1. HUD Lacked Authority to Delay the Rule’s Implementation

The plaintiffs argue that they likelwill succeed on the meritf their claim that HUD’s
delayof the Rule isprocedurally defective because HUD did not obsetive requirements of
notice and commentPls.” Mem. at 2227. HUD, invoking a provision of theRule, argues
unsuccessfulithat theSecretaryhas broacuthority todelaythe Rule’s implementation
wholesalewhenever the Secretary determines he has reason to Befso’ Opp'n at21-27;
Hr'g Tr. (Dec. 19, 2017pnt 306 The plaintiffs relying on he samdRule provision, argue that
the Secretary’s authority is more circumscribed, and does not &Hols action here.Hr'g Tr.
at 7. “To choose between those compefiognstructions] we look to the context in which the
words appeat. McDonnell v.United Statesl36 S. Ct. 2355, 236@2016) The Court concludes
that althoughHUD may suspend an SAFMR designatonexempt a PHAvithin such a
designated araeander circumstances in which SAFMRs may adversely impact theaR+dA's
rental housing uhisupply, HUD has made no such aspecific showing with respect to tB8
metropolitan areas as to which the agency delayed the Rule’s implearentAs suchthe

plaintiffs havedemonstrated likelsuccess on the merits on their notice and commeint. €la

6 All citations to the December 19, 2017 hearing transdtgte a rough draft ofthe transcript. A final
draft ofthe transcript is forthcoming andlwve made available on this case’s docket. Discrepancieséretive
rough andfinaltranscript drafts regarding page numb erexist.

! The defendantargumentthat HUD soon will rescind the Rule through natimecomment and thus moot
the plaintiffs notice and comment clajseeDefs! Opp n at 31only underscores that HUD has not yetdked
notice and comment, and thus, that the plagitifaimis not mootThe issue of wheth&tUD’s planned action
would moot the plaintiffsclaimis notyet ripe for review.
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The APA generally requires a federal agency engaged in informal rulemaking to engage
in notice and comment procedurelees U.S.C .8 553(b}-(c). “[A]ln agency issuing a
legislative rule is itself bound by the rule unti that rule is amended or revokkahay not alter
such a rulewithout notice and aoment. Clean Air Council v. Pruitt862 F.3d 1, 9 (D.C. Cir.
2017) (alterationsandinternal quotation marks omitted):[A] n order delayinga] rule’s
effective date” is tantamountto amending or reoking a rule.” Id. at 6; see alsdNat. Res. Def.
Council v. AbrahanB55 F.3d 179, 194 (2d Cir. 2004]JA] tering the effective date of a duly
promulgated standard could be, in substance, tantamount to an amendment arrresdissi
standard[]’); Enw’| Def. Fund, Inc. v. EPA’16 F.2d 915, 920 (D.C. Cir. 198@)S]uspension
or delayed implementation of a final regulation normally constitutes sitisstaiule making
under APA § 553); Council of S. Mountains, Inc. v. Donov&d3 F.2d 573, 588.28 (D.C.
Cir. 1981)(concluding that an order “deferring the requirement that coal operators dfapply |
saving equipment to miners, [that] had palpable efigmis the regulated industry and the
public in general,” is “a substantive ruleNat. Res. Def. Council, Inc. v. U.S. EB&3 F.2d
752, 762 (3d Cir. 1982)If the effective date were not part of an agency stateswit that
material alterations in that date would be subject to the rulemaking gnevisif the APA, . .an
agency could guide a future rule through the rulemaking process, promulgate @dijnahd
then effectively repeal it, simply by indefinite lpostponing its operative date.” (internal
guotation marks omitted)).

The Rule which requiresPHAs admirstering the HCV program in set¢ metropolitan
areado use, as of January 1, 20BBAFMRS unquestionably is a substantive regulatit@iay of
which ordinarily woud require notice and commenHUD, howeverdid not delay the Rule’s

implementation through notice and commemhus, HUD’s action was lawful only if another
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source of authority empowered HUD to delay the Rule’s implementation witletiae or
comment. HUD asserts that 24 C.F.R. § 888.113(c) conferred such authority. HADrig.
a) Section 888.113(c)(4)’s Meaning

HUD’s failure tousenotice and commenheans that the agencyasithority todelay the
Rule’'s implementationmust flow, if atall, from8 888.1.3(cY4). Section 888.113(c)(4) allows
HUD to temporarily suspena region’sSAFMR designationor exempt a PHA fronuse of
SAFMRsunder specified circumstances. The regulation provides, in relevant part

HUD may suspend a Small Area FMR designation from a metropoltan area

may temporarily exempt a PHA in a Small Area FMR metropoltan aoeatise

of the Small Ara FMRs, when HUD by notice makes a documented determination

that such action is warrantedctions that may serve as the basis of a suspension

of Small Area FMRs are:

(M A Presidentially declared disaster areathat results in the lossilugtargtial
number of housing units;

(i) A sudden influx of displacetouseholds neling permanent housing; or
(D] Other events as determined by the Secretary.
24 C.F.R. § 888.113(c)(4).

Section 888.133(c)(4’ plain language makes clear that HUD may suspend an SAFMR
designationor exempt a PHANly upon one of three enumerated actiooscurrence Further,
under the canon @jusdem generjsrhich“limits general terms which follow specific ones to
maters similar to those specifiedyVallaesa v. FAA824 F.3d 1071, 103(D.C. Cir. 2016)
(quoting Gooch v. United State297 U.S. 124, 128 (1936)), the thisdtionmustbe construedo
reachonly events'of the same class as thdsted’ in the precedingexemplaractiors, DeNaples
v. Office of Comptroller of Currency06F.3d481, 490 n.§D.C. Cir. 2013)(quoting BLACK'S
LAwW DICTIONARY 594 (9th ed. 2009))See also Yates v. United Stati® S. Ct. 1074, 1086

(2015) ([E]jusdem generig counsels:Where general words follow specific words in a
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statutory enumration, the general words are usuatipnstrued to embrace only objects similar in
nature to those objects enumerated by the preceding specific wogdetihg Wash. State

Dep’'t of Soc& Health Servsv. Guardianship Estate of Keffel&s37 U.S. 371, 384 (20P3
(alterations omitted); Hall St. Assocs., LL@. Mattel, Inc,552 U.S. 576, 586 (200§)Under
th[e] rule [of ejusdem generjswhen a statute sets out a series of specific tems ending with a
general term, that general term is confined to coveribggstscomparable to the specifics it
follows.”); Cole v. Burns Int'Sec. Servs105 F.3d 1465, 1471 (D.C. Cir. 1997|T{he rule of
ejusdem generis. .limits general terms which follow specific ones to medtsimilar to those
specified.” (internal quotation marks omitted)).

Section 888.113(c)(4)'$irst two enumeratedctionseachinvolve changes to locakental
housingmarket conditionsthatdrive rentsup, to voucher holders’ detrimenfThe overarching
rationale forHUD's suspension authoritthat the Rule’spreamblesets out confirms the
enumerated example®cus onlocal rental housing conditionsThere, the Rule states that
SAFMR designatiois suspension requiré'st documented finding of adverse rental housing
market condition$ Final Rule, 81 Fed. Reg. at 80,569"[L]anguage in the preamble of a
regulation,” though “not controling over the language of the regulation itsels evidence of
an agency’s contemporaneous understanding of its proposed Nlgs.”Outdoor Council v.
U.S. Forest Seryl65 F.3d 43, 53 (D.C. Cir. 1999 Were the third actier-“Other events as
determined by the Secretaryintended to allow the Secretary unfettered discretion to suspend
an SAFMR designation or exempt a PFbA any reason, the two other emerated examples
would be mere surplusagé\s the Supreme Court has stressed in applyingcahenof ejusdem
generisif the disputed phrase was intended to have such a broad meaning “it is hard/hy'se

the examples needed to be included atBdgayv. United States553 U.S. 137, 142 (20083ee
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alsoCSX Transp., Inou. Ala. Dep’tof Revenug62 U.S. 277295 (2011) (“We typically

useejusdem generi® ensure that a general word wil not render specific words meanifigless.
The Supreme Coust reasoning irKucana v. Holder558 U.S. 233 (2010), is instructive.

The Attorney General claimed broad, unreviewable discretion, under 8 U.S.C. 812HHK),

to act on a motion to reopen alien removal proceedings, but the Court held oth&58dd S.

at 237. The Court examined the proveis two clauses insulating from judicial review, in

clause (i), certain discretionary administrative judgments autidoliy specific statutes, and, in

clause (ii),“any other decision . .the authority for which is spéied under this subchapter.”

Id. at 246. Citing the “lead line” introducing both clauses, the “proximity of claugesn@l (ii)

and the words linking them'‘any other decision,” the Supreme Couetasonedhat “[tlhe

clause (i) enumeration. .is instructive in determining the meaning of the clause (& red,”
ultimately reasoningthat Congress had in mind decisions of the same genre,” nariiet,
Congress barred court review of discretionary decisions only when Congrésseitgat the
Attorney Generals discretionary authority in the statutdd. at 24@7. Consequently, the Court
held, the judicial review bar encompassed only administrative decisions macsiolery by
statute, not by regulationld. at 253-54. As with Kucana the“leadline” in § 888.113(c)(4)is
“Actions that may serve as the basis of a suspension of Small Aread®IRs; which places
all threeenumeratedctions thafollow within the category of actions that justify an SAFMR
suspensioror PHA exemption Theseactions’ proximity to the lead line and to one another, as
well as the “[o]ther eventderm linking the actions, shows tHa888.113(c)(4) “[rlead

harminously,” lets HUD suspend an SAFMR designation or exempt a PHA only for reasons “of

the same genre” as those in the first two enumerated ackarsang 558 at 24647.
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Begayikewise is clarifying The Armed Career Criminal Actimposes a sentencing
enhancement on a defendant who violates 18 U.S.C. § 922(g) and has three patiorsonvi
“for a violent felony,” definedin partto mearafelony that ‘is burglary, arson, or extortion,
involves use of explosives, or otherwise involves conduct that presentsus sEtential risk of
physical injury to anothér 18 U.S.C. 8§ 922(e)(2)(B)i “[T] he provisions listed examples
Begayreasoned, “illustrate the kinds of crimes ttalt Within the statutes scope” anéindicates
that the statute covers orgymilar crimes, rather thaaverycrime thatpresents a serious
potentialrisk of physical injury to anothet 553 U.S. at 14Zinternal quotation marks omitted)
A Congress intendingthe statute to be all encompassinBegaysaid, likely would not‘have
neededo include the examples at’alas the statute “wouldoverall crimes that present a
serious potential risk of physical injtinabsent the exampledd. (internal quotation marks
omitted). “These considerations taken togethdd€gayconcluded, “convince us that, to give
effect to every clause and waonflthis statute, we siidl read the examples as limiting the
crimes thafthe statutefovers to crimes that are roughly similar, in kind as well as in degre
risk posed, to the exampléisemselves 1d. at 143 (alterations and internal quotation marks
omitted). Here, asn Begay§ 888.113(c)(4)’s “listed examples” limit the third action’s scope to
actions “that are roughly similar” tbe first two actions.ld. at 14243. The third action thus is
best construed to encompass only events that involve adverse rental hoaddeg conditions.

Finally, the Rule’s localist phrasingndtheinterrelation of the Rule’s provisioniewed
holistically, showthatHUD may justify a particular SAFMR designation’s suspensiorPHA'’s

exemptiononly throughalocalized determinatiorthatconditions ina particularaffectedarea or

8 Johnson v. United Statebrogate@®egayby voidingthe phrasedtherwise involves conduct that presents

a serioupotentialrisk of physicalinjury to anotkiecknown agg 922(e)(2)(B)(ii)’'s “residual clause,” for vagueness.
135 S. Ct. 2551, 2563 (201Fpegaynonethelespersuasively illustratebeejusdem generisanon’s application.

23



PHA warrantsuch action Section 888.113(c)(4)’s first sentemeguiresHUD to designate
SAFMR areagach yegrwhich “designations wil be permanent.” 24 C.F.R88.113(c)(4)
Elsewhere, the Rule ioéfies (1) five fixed, objective Criteria used to determine those
metropolitan areddo receive designations and (2) precidgnamic “selection values” for each
criterion. 1d. 8888.113(c)(1)(identifying selection criteria)SAFMR Area Designation8l Fed.
Reg.at80,679 (identifying selection valueskeealsoinfra Part I1l.A.2. Section 888.113(c)(4)’'s
second sentenadlows HUD to suspad “a Small Area FMR designation froemetropolitan
area” ando exempt‘a PHA in a Small Area FMR metropolitararea’upon“a documented
determinationthatsuch actions warranted. Id. (emphasis added)Notably, this sentence does
not authorize HUDo suspend, in wholesale fashioall'SAFMR designatioris or exempt all
affected PHAS” in‘all metropolitan are®” This language rather,focusedHUD's inquiry on
individualized reasafor suspending a particulatesignationor exempting a particular PHA.
The third sentence cabins HUD’s discretion to suspend an SAFMR desigoaéere mpt
a PHA enumeratingthree[a]ctions” that “may serve as the basis of a suspension of Small Area
FMRs.” Id.? The first twoactions—“A Presidentially declared disaster area that results in the
loss of a substantial number of housing Grdsd “A sudden influx of displaced houssds
needing permanent housjhgd. 8 888.113(c)(4)(#(i)—do not mereladdres freefloating
policy concerns.Each action by nature, affects discrete, particular geographic arblass, §
888.113(c)(4), read as a whole anatencertwith surroundig provisions,requires HUD to
justify a particular SAFMR designation’s suspension or PHA’s exemptionféxeree to

specificrental housing marketonditions local to the affected aredUD may not in other

° Notably, again, thisenencaeferencesé suspension gSA]JFMRs.” 24 C.F.R. § 888.113(c)(4)
(emphasis added).
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words,suspend RSAFMR designationor exempta PHA by citing abstracpolicy concerns or
conclusions extrapolated from data with no or only tenuous relatitre specific affecteBHA.
The plaintiffs and defendantsead8 888.113(c)(4)differently. The plaintiffs understand
HUD’s authority to susend an SAFMR designatioor exempt a PHAnore narrowly arguing
thatthe term “eventsteache®nly “unexpected events resulting in a sudden change in localized
rentalmarket conditions Pls.” Mem. aR6. “Whether market conditions haveegative
impads on voucher families,” the plaintiff@rgue “has nothing to do with whether any area
meets regulatory criteria for small area designation or whether Bsk®main reliablé. Pls.’
Reply Mem. Supp. Mot. (“Pls.” Reply”) at 9, ECF No. 25ection 888.13(c)(4) however, by
its plain termsauthorizesHUD to suspend an SAFMR designation or exempt a PHA even when
the conditions that triggered the SAFMRipplication to that metropolitan area or PHA still
apply, solong aa qualifying event occurddUD could havewritten § 888.113(c)(4)in terms
that wouldallow SAFMR suspensi@or PHA exemptios only when a particular metropolitan
area or PHA no longer satisfied the criteria for SAFtRIgnation in the first place, but HUD
did not so limit the suspension/exemption authority that the regulation confé@fédallaesa
824 F.3dat 1083 (“If Congress had intended that narrowamig, it knew how to say so.”).
Moreover, to construthe term “eventsto reach onlyadverseental housing market condition
changedhat are'sudden” and “unexpected” has no basis in the regulatory text, is neither
compelled by nor necessary to give effect to the two preceding actions, addeavel HUD
powerless to suspend the Rulergpactunder circumstances that, thoughiefeeen or gradual,
negatively impact voucher holders. Construing “eventsé&zhany“adverse rental housing
market conditions,” in adrast, finds support in the preambulatory text, gives effebetdwo

preceding exemplar actions, and leaves HUKKikty to suspend an SAFMR designatian
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exempt a particular PHAnder circumstances that, although either foreseen or gradual,
nonetheless negatively impact voucher holders.

The defendantsn turn, contendthat 8 888.113(c)(4yests HUD withvirtually boundless
authority to suspend SAFMR designasioor exemptPHAs. Thedefendantspecifically argue
that(1) thethreeenumerated actionserely ilustrate rather tharexhaustthe sortof actionsthat
trigger HUD’s authority tosuspendain SAFMR designéion or exempt a PHAand(2) the third
actiongives HUD unreviewable discretion to susp@amdSAFMR designatioor exempt a PHA
for essentially any reasoefs.” Opp’n at 2327. Theseargumentsglo not pass muster

First, the defendantargue thag 888113(c)(4) does not provideanexclusive listof
actionsthat may justify suspending an BMR designationor exempting a PHAbut merdy
nonexclusive exampled such actions Defs.’Opp’nat23-24. This construction is inconsistent
with § 888.113(c)(4) phrasing, whichprovdes, “Actions that may serve as the basis of a
suspension of Small Area FMRse,” then lists threespecific actions 24 C.F.R. § 888.113(c)(4)
(emphasis added). SectiB88.113(c)(4)'suse of the term “are” rather thainclude’ compels a
conclusionthat the enumerated examples constitute an exglusitteer than merely illustrative
list of actions that may justifguspending an SAFMR designation exempting a PHA Had
HUD wished to reserve to itself authority to suspen@AFMR designation for reasons other
thanan enumerated actisnoccurrence, HURould have drafted § 888.113(c)(#) provide that
“Actions that may serve as the basis of a suspension of Small AreairdliREe the three
enumerated actions. HUD, howeved dot do that; by drafting 888.113(c)(4)o contain the
term “are” rather than “include,” HUD lingd its authority to susperath SAFMR designation to

the occurrence of an enumerated acti@f. Wallaesa824 F.3cht 1083
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Second, the defendardsgue hat even ifHUD may suspendresSAFMR designationor
exempt a PHAnly upon an enumerated act®roccurrencethe third actionis phrased so
broadly as to giveHUD essentially unreviewable discretion to suspem&AFMR designation
or exempt a PHA for ameason. Defs.” Opp’'n at 226. Theejusdem generisanon, the
defendantsay is inapplicable becauge888.113(c)(4)contairs no“general term which follows
specific ones.” Defs.” Opp’'n at 24 (alterations and internal quotaiarks omitted). This is
incorrect Section 888.113(c)(4) enumerates two specific aetidBsPresidentially declared
disaster area that results in the loss of atanbal number of housing units” ané sudden
influx of disdaced needing permanent housirgbllowed by a third,more general actier
“Other events as determined by the Secréte2$ C.F.R.8§ 888.113(c)(4)

The defendantontendthatthe Rule’s overall contextshows thagjusdem generigoes
not apply identifying three aspects of the Rule that the defendarasacterizandicating “an
intent to be expansive.Defs.” Opp’n at 2425. Although ‘the ejusdem generisanon does not
controlwhen the whole contextictates a different conclusion\Vallaesa 824 F.3d at 1081
(atteratiors and internal quotation markenitted), the defendants’ argument actuagyores the
regulation’s pertinentontext and precise languagéhe defendants observe thae regulation
uses'self-contained, broadly permissive languag®eéfs.” Opp’'n at 25.The ejusdengeneris
canon apj@s, however, to language that otherwise reads bro&iygWVallaesa824 F.3d at
1081 The defendantsote that“the language introducing the enumerated examples contains no
indication that those examples are meant to restrict the circumstancesvhiotieHUD may
find a suspension warranted.” Defs.” Opp'n at Zhe ejusdem generisanon, however,
requires no clear statement that specific langudigits general language’s scopendéed to

require such claritywvould defeatthe canon’s purposkclarifying ambiguous statutes:inally,
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the defendantsbservethatthe third action’swording “specifically states thidhe nature of the
referenced ‘events’ are those that are ‘determined by the Secretarhbse that are similar in
kind to the precedg examples which the defendants argue “forecloses the notion that the
nature of the ‘events’ referenced therein is to be limited by the prgcexitmples.”ld. That
HUD hassomediscretion to determine wih events justify suspending an BMR designéon

is undisputed however the question is whether that discretion is boundddre, thesequence of
two specifficallyphrased actions followed byganerallyphrased third actioimdicatesthat the
first two actions limit HUD discretionunder the thirdaction To construe the third action as
reachingany eventhe first two actions do not reach would defeat the purposawheratingan
exclusivelist of “[a]ctions that may serve as the basis of a suspension of SreallFMRs.” 24
C.F.R. 8 888.113(c4).

Nor would applying thejusdem generisanon rendethe phrase “as determined by the
Secretary” superfluousThis language, read in contexgn be read to veBlUD with discretion
to determine whether a qualifying event warram$SAFMR designatiors suspension or a
PHA's exemption such thaHUD need not suspenddesignationor exempt a PHA&achime a
designated area PHAexperiences a disasteThis language does not alddUD to determine
whether something qualifies as an “event” in the filate. In other words, § 888.113(c)(4)(iii)
gives HUD discretion, but cabins that discretion by allowing its exercise only upon a qgalifyi
“event['s]” occurrence.The defendants compare the phrase “other events as determined by the
Secretary” to theahguage of 49 U.S.C. § 44702(d)(2), which authorized-¢lgeral Aviation
Administration to “rescind a delegation . at any time for any reason tf@gency]considers
appropriate*—language the D.C. Circuiteld “very clearly commits the renewal/nonrersdw

designation to agency discretibnSteenholdtv. FA814 F.3d 633, 638 (D.C. Cir. 2003). The
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phraseat issue here, however, is considerably narrower than 8§ 4470 dxi@yuage
Steeholdtif anything, cuts against the defendants’ position bstititing howan agencynight
drafta rule that confers the boundless discretion HUD claims to possess.

Finally, the defendants invoke tieauerdoctrineto argue thatheir construction ofhe
regulationis due deferenceven if the regulation’s meaningnst clear Defs.’ Opp’n aR5-26.
As explainedin detailabove, however, the defendants’ constructiotinsonsistent with the
regulatiori’ Press Comma’s LLG 875 F.3dat1121 and thus due no deferente.

b) HUD Failedto Identify LocaAdverséRentalHousing Market Conditions

Whether HUD invoked a proper triggering “evetd’justify delaying by two yearghe
Rule's implementationthus turnson whether HUD basethe Rule’s delayon an event involving
local “adverse rental housing market conditionsThe Suspension Memorandum preséimtee
rationalesfor delaying the Rule’s implementation: (ipe Interim Report’s findings showing the
Rule’s potentidy negative impact on voucher holders; ¢@)nmentsreceived in response to the
Reducing Regulatorydurden notice; and (HUD’s failure timely to create SAFMR guidance
and technical assistance for affected PH88spension Mem. atB. The latter twaationales
have nothing to do with locakntal housing market conditions in tt@affected PHAS, ango
cannot independently sustdiflJD’s invocation of§ 888.113(c)(4) shird action. Asto the
Rule’s potential adverse impact on voucher holdersStispension Memoranduitentified
evidencefrom the Interim Reportwhich evaluated the demonstration jpd’s preliminary

findings, that SAFMRs may decrease rental housing unit stolek at 5-6. The demonstration

10 A conclusionthat24 C.F.R. § 888.113(c)(4) does not gi¥e Elssentially boundless discretionto suspend
an SAFMR designatioor exempt a PHAor any reason, butrather provides meaningful standsrdélch a court
may evaluatethe lawfulness of HURIstions necessarily also defeats the defendants’ contentioHth2is delay

of the SAFMR Rule’s implementation is notiewable. Defs.’ Opp’n at ¥21; seeCody. Cox 509 F.3d 606,

610 (D.C. Cir. 2007{'[Re]but[ting]the presumption that agency actionis judicially reviegiabbjuires a
defendantt@how that “the relevant statusedrawn so that a court would have no meaningful standaialst

which to judg the agency’'s exercise of discrefigimternal quotation marks omitted)).
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project’s 7pilot PHAsandthe 200+ Rule-affectedP HAsessentiallydo not overlaphowever,
andHUD hasidentified nobasis to conclude thaiy lessonson SAFMRSs’efficacythat canbe
extrapolatd from the demonstration projetihdings apply to theRule-affectedPHAS as
material differencem the pilot andRule-affectedPHAS’ relevant characteristiosxist 11
Indeed,given that HUD selecteithe pilot and RulaffectedPHAsusing entirely different
criteriato seve entirely different purposes, any assumption tiratpiot PHAS represent the
Rule-affectedPHAS or vice versa, in relevant respes¢ems highly questionabledHUD thus
has faibd toidentify adverse rental housing market conditions local t@8Rule-affected
areasand so cannot invokthe authority thag§ 888.113(04) gives the agenclp suspend an
SAFMR designation or exempt a PHA without notice and comment

The Suspensio Memorandunprimarily relied onthe Interim Report’s findingghat
SAFMR use caused a net loss of units available to voucher holders in thehbks. The
Interim Report stated thatthough the pilot PHAS’ use S8AFMRs

should increase the pool of wipotentially available . . . in higient FMRs, while

reducing the pool of units that are located in lowea1t ZIP codes . . . . the gain in

units with rents below the applicable FMR in higimt ZIP codes did not offset the

decrease in the number of units in the-l@mt and moderatent ZIP codes,

resulting in a net loss of units that are potentially available to vouchmdlie$a
Suspension Ma. at 5;seelnterim Report at vi. The Suspension Memoranduroncludedthat

“[tlhe net effect across the Tusly PHAS is a loss of over 22,000 units (3.4 percent) that might

otherwise have been affordable to voucher faniiieSuspension Mem. at5

= The one PHA that the demonstration project and Rule batbtaéfis the Housing Authority of Cook
County, llinois. CompareDemonstration Projec?7 Fed. Reg. at 69,65&ith SAFMR Area Designatiorl Fed.
Reg. at 80,67%ee alsdir'g Tr.at 8. The Court, pursuant to Federal Rule of Bvide?01, judicially notices that
Cook County is in th€hicageJolietNaperville, IL HUD Metro FMR AreaSeeChicagq ENCYCLOPAEDIA
BRITANNICA, https://www.britannica.com/place/Chicagst veited Dec. 23017) (describing Chicago the
“seat of Cook county})Cook County Map ApplicatipBook CTy. Gov'T,
https://maps.cookcountyil.gov/cookviewer/mapViewer.tlemlt visited Dec. 22017) (showing Chicago and
Cook County’s overlap overlagjep. R.Evib. 201(b).
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The problem with HUD's reliance on demonstration project data to jusfyRule’s
delay is thatHHUD has fail@l to show thathe pilot and RulaffectedPHAsshare similar
characteristics, such thahy conclusionsas to SAFMRSs’ efficacyhat can bextrapolatd from
the demonstration project’s findingspply to the RulaffectedPHAs. For example,n at least
ore significant waythe Long Beactpilot PHA did notdemographicallyrepresent the Rule
affectedPHAs Long Beach’s highient ZIP coés contained only 11 perceagitthe PHA’s
rental housing unitsa lower figure tharor any other pilotPHA. Interim Reporat28 & thl. 4
1. By contrast,igh-rent ZIP codes in each Ruddfected areaust, according to the selection
criteria, contain at least 20 percesiftthe area’sotal rental housing unit supplySeeSAFMR
Area Designation®31 Fed.Reg. at 80,679; 24 C.F.R. § 888.113(c}fL)This contrast is
significant because SAFMRs increase rental unit affordability in-ragit ZIP codes and
decrease rental unit affordabilty in lenent ZIP codesandthus reduce overall rental housing
unit supply more dramatadly in areas like Long Beach, which have relatively few-ngt
units, than areas with more highnt units. Interim Reportat 32-34. “[I] f fewer rental uns . . .
are in highrent ZIP Cdles than in lowrent ZIP Codes . .then the shift to SAFMRwill mean
fewer unit§ available. Id. at 34.

Long Beach, though only one of the seven fié1As distorted the demonstration
project’s findings because much of the net decrease in rental housing unit supply that the project
attributedto SAFMRsoccurredn Long Beach The Interim Report found that decreade

rental housing unit suppliargely were concentrated in Long Beach, which saw a greater than 10

12 The InterimReport defined a highnt ZIP code as a zip code with a “rent ratighe ratio of a twe
bedroom SAFMR over a twbedroommetropolitan area FMFPof greater than.1, and a lowent ZIP code as a
Zip code with arent ratio ofbelow 0.9. Interim Repo#7at
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percent net loss of rental housing unit suppl. at vii.13 By contrast, two pilotPHAs—Laredo
andMamaroneck-saw “virtually no change in the overall number of units” available after
implementing SAFMRsvhatsoever Id. at 33& tbl. 4-5. Long Beachan area@emographically
unrepresentative dhe Rule-affected areas, thuiskewed the demonstration @of's findings

The pilot PHAsalsodid not repreent Rle-affected areas with respdécthe SAFMR
mandate’gyeographic scope within a metropolitan ar@amly two ofthe seven pilotPHAs—
Laredo and Mamaroneekmandated SAFMRisethroughout theentire metopolitan areald. at
33. Laredo and Mamaroneck wenaniqgue among the SAFMR PHASs in that their jurisdictions
are the same as the geographies for which their respective FMRs are cdicuthtddhiredo and
Mamaroneck, in other words, were the only PHAher respective metropolitan areas, argl, a
such implementation of SAFMRapplied across those two PHAS’ entire metropoltan areas
Five of the sevempilot PHAS however did not make PHA use mandataagrossan entire
metropoltan areald. In contrast, & PHAS within eachmetropolitan areathat the Rule affects
use SAFMRs.24 C.F.R. 8§ 888.113(c)(3Final Rule 81 Fed. Reg. at 80,568An SAFMR'’s
geographic scopeithin a metropolitan area matters becausé {ijly a few agencies within a
metropolitan area use Small Area FMRs, voucher holders may have difficuttyngntavihigh
opportunity neighborhoods outside those agencies’ jurisdictic€®@BPP Decly 7. “For
example, if an urban agency adopts $maéa FMRs but the surroundinguburbs do not, then
famiies wil face the same cost hurdles that currently prevent them moving to lower
poverty, suburban neighborhoddsld. Indeed, HUD itself acknowledged this conclusion during
both the demonstration project and the rulemaking pei®® NPRM 81 Fed. Regat39,224;

Proposed Demonstration Proje@6 Fed. Reg. at 27,81MWhen PHAs in lowrent ZIP codes,

13 The Dallas pilot PHA also saw a large decrease in numbertad feousing units lost, butthis loss

amountedto only 4% of the Dallas pilot PHA'’s total rental$ing unisupply. InterimReport at vii.
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but not PHASs in highrent ZIP codes, adopt SAFMR&ucher holders wil face rising rents in
low-income areas but nmommensurate deease in rents in higrent ZIP codesSAFMRS’
success thus requires all PHAs within a metropoltan area to adop\R.aredo and
Mamaroneck, the onljwo pilot PHAsthat implemented SAFMRs throughout their entire
metropolitan areasignificantly werehe only pilot PHASs thasaw virtually no decrease in
rental housing unit supply. Interim Report3&8t The lack of any metropolitan areéde
SAFMR mandate in five of seven pilot PHAS’ respective metropolitamsaaees yet another
guestion about thdemonstration projedindings applicability to the Ruleaffected areas, which
mandate SAFMR use throughout their entire metropolitan areas.

That the pilot PHAswere not representative Blule-affectedPHASIs unsurprising,as
HUD used entirely differencriteria to select these two groupdUD used five fixed, objective
“selection criteria” to determinewhich PHAsthe Rule would covethe (1) “number of vouchers
under lease in the metropolitan FMR at€a) “percentage of the standard quality restatk,
within the metropoltan FMR areais in small areas (ZIP codes) wiei®@mall Area FMR is
more than 110 percent of the metropoltan FMR &r@;'percentage of voucher families living
in concentrated low income ar€a@t) “percentage of vouchéamilies living in concentrated
low income areas relative to the percentage of all renters within theseege#ize entire
metropolitan aredand (5 “vacancy rate for the metropah aea.” 24 C.F.R. § 888.113(4).
HUD also, by notice publishech the Federal Register, identified objective “selection valies
each criterion‘to determine. . .metropoltan FMR areas subject to Small Area FMRE)
“[t]here are at least 2,500 HCV under leagd); “[a]t least 20 percent of the standard quality
rental stock, within the metropolitan FMR areais in small aiZi#@sdodes) where the Small

Area FMR is more than 110 percent of the metropoltan FNB;“[t|he percentage of voucher
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families living in concentrated low income areas relative to alersmwithin the area must be at
least 25 percerit(4) “[tthe measure of the percentage of voucher holders living in concentrated
low income areas relative to all renters within these areas over tteraatroplitan area
exceeds 155 percehtand (9 “[t] he vacancy rate for the metropolitamea is higher than 4
percent.” SAFMR Area Designation8l Fed. Recat 80,6791

Entirely different criteriaguided the pilotPHAS’ selection. HUD first constructed a pool
of PHAs that meseven inttial criteriawhich wereentirely differentthan the criteria HUDised
to determine the Rule’s coverage. HUD includedha ibitial pool each PHA that: (1) “[&fl at
least 500 vouchers in use as of September 30, 2(@)L;Th]ad at least 10 housing choice
voucher (H) tenants living in ZIP Codes where the SAFMR exceeded the metropolitan ar
Fair Market Rent (FMR) by more thd0 percent in fiscal year 2012(3) “[h] ad at least 10
HCV tenants living in ZIP Codes where the SAFMR was more than 10 pegssifitan the
metropolitan area FMR;(4) “[h]ad attained at least 95 percent HCV family reporting in Public
and Irdian Housing Information Center{5) “[w] as not troubled, as determined by the Se@&ion
Management Assessment Progra(s)’ “[h]ad the administrative eacityto carry out the
SAFMR program;” and (7) “[h]ad not been involved in litigation that would seriongbhede its
ability to administer the HCV prograin.Demonstration Proje¢c?7 Fed. Reg. at 69,652These
criteria produced a pool of 247 eligibleHRs, which HUDorganized into eight selection clusters
based on each PHA’s (1) number of vouchers (small or large), (2) metrooitatwo-

bedroomFMR (low or high), and3) number of workingage heads of househoftbw or high

14 With respect to the fifth criterion, HUD defined a metropoléaga’s vacancy rate akhe number of
Vacant For Rent Units divided by the sumofthe number civbEor Rent Units, the number of Rer@ecupied
Units, and the number of Rented, not occupied UnB®A\FMR Area Designatiorl Fed. Reg. at 80,67HUD
calculated the vacancy ratiesing data fromtheyear American Comunity Survey (ACS) tabulations” by
averaging values “fromthe 3 mastrrent ACS 1year datasets availdblel.
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percentage)lnterim Reprt at 99& tbl. A-1. HUD thenrandomly ordered PHASs within each
cluster and invited the PHA at the top of each cluster to participate in the deatiomsiproject.
Id. at 100. When a PHA declined to participate, HUD invitactlustefs next ranking PHA Id.
After several rounds of invitations, five PHAs had agreed to participatge demonstration
project. Id. Finaly, HUD includedin theprojecttwo PHAs from the Dallas metropoltan area,
which have used SAFMRs since 201kguant to &ettlement agreementd. at 3.

HUD’s decision to use different selection criteria for pilet PHAsand Ruleaffected
areas reflects the different purposes HUD intenttteadiemonstration project ariRiule to serve
HUD “randomly selected fiv@HASs for the demonstration that differadross various
characteristics” because HWought “[tjotest how SAFMRs may potentially affect a range of
PHA types.” Interim Report at 2n promulgating thdrule, however HUD specifically targeted
“those metrpolitan areas. .where establishing FMRs by ZIP code areas has the potential to
significantly increase opportunities for voucher familieginal Rule 81 Fed. Reg. at 80,568.
HUD’s different objectives in undertaking the demonstration project and gating the Rule
furtherillustrate theinadequacy of HUD's reliance on the demonstration project’'s preliminary
findings tojustify the Rule’s delay.

Finally, HUD’s incorporation into the Rule of various provisions designed togprote
against the vergoncernghatthe demonstration project identified further undermines HUD’s
relance ondemonstration project data to delay the RiMost significantly, as discussed above,
the Rulerequiresall PHAs within an affected metropoltan ateaise SAFMRsadiressing a
crucial issuethat the demonstration project uncover24l C.F.R. § 888.113(c)(3Final Rule 81
Fed. Reg. at 80,568The Rule also contains several otheovisions to protect voucher holders

against issuethe demonstration project realed, including (1) “limitfing] the annual decrease in
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Small Area FMRs to no ane than 10 percent of the area’s FMR in the prior fiscal year” and
allowing PHAs to(2) “hold harmless those families remaining in place from payment standard
reductions’ (3) “establish a new payment standard for famiies under HAP cob&treéen the
full *hold harmless’option . . .and the new payment standard based on the Small Ared FMR
(4) “establish different policies regarding how decreases in payment standaagply [to
voucher holdersfor designated areas within their jurisdictiorand (5 “request and receive
approval to establish an exception paynstandard promptly for a ZIPode area if necessary
to react to rapidly changing market conditions or to ensuificient rental units are available for
voucher families. Final Rulg 81 Fed. Reg. at 80,5#24. HUD hasdiscounted the importance
of two of thesdive enumerated voucher holder protections incorporated into the Rule, noting
that the 10 percel@AFMR cap‘may only slow the pace of the loss of units, as opposed to
preventing the overall decline in the numbeunis available to HCV families,and that the
“hold harmless” provisiondoes not “protect[] families that must move to a new unit or []
applicant families off the waiting list who are trying to lease a unithenprogram for the first
time.” Suspension Mem. at3. HUD seemingly has not, however, considered or addresised
Rule’s other voucher holder protection provisiéhs.

In sum, the sigficant differences betweehe (1) pilot andRule-affectedPHAS, (2)
selection criterifHUD used to identify each group, a(®) purposes HUD sought the
demonstration project and Rule to achieve impmsédUD a burden to shothatany

condusions the Interim Report extrapolated from the demonstration projectizgé apply to

5 As the Institute for Policy Integrity at New York Univegsschool of Law, which filed a brief asnicus
curiaein support of plaintiffsmotion for a preliminary injunctiombserveyarious provisionsfthe Ruleare
“expressly designedto limit Rurelated increases in tenants’rent burdens. . . . il makes no mention of
these differences between the demonstration project and tiéd\&ma Rule, even as it relies on the Interim
Evaluation of the dmonstration projects as a justification for suspenithplementation of the Rule AmicusBr.
at 8, ECF No. 21
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the specific Rule-affected areasNeither the Suspension Memo nor LetePHAS, however,
even attempto make such a showingNor, for that matter, does the defants’briefing. The
plaintiffs thus have established likelguccessn the merits of their notice and comment claim.

2. HUD's Delay of theRule’sImplementationWas Arbitrary and Capricious

The plaintiffs also argue that HUD’s delay of the Rule’s impleat&rt was arbitrary
and capricious.PlIs.” Mem at 2834. According to the plaintiffs, HUD failed adequately to
explain its reasons for delaying tRele’s implementation. Id. at 28. As explained aboves
888.113(c)(4) required HUD to identify adverseated housing market conditioniscal to a
particular arear PHAto justify suspending an SAFMR designation or exempting a PHA in that
area.HUD, as explained, did no such thing. Instead, Hittempted to justify delaying the
Rule’s implementation by twgearsby citing data based @aasmall number opilot PHAS,
which did notrepresent the Rulaffected areais terms of demographics or scopedwhich
HUD selectegartially randomly(1) on the basis of entirely different criteria than thbdéD
used toselect the Rulaffected areaand (2)for entirely different objectives than HUD sought
to achieve through the Rule’s promulgatiorlUD, in so doing “relied on factors—i.e., the
demonstration project datd'which [law] ha[d] not intended it to conside&ind“entirely faied
to consider ammportant aspect of the problemi.e., local rental housing market conditions in
the Ruleaffected areasMayo, 875 F.3dat 19 (quoting State Farm463 U.S. at 43 (alterations
omitted)) HUD's two-year delay of the Reis implementationthereforewas arbitrary and
capricious. As such, thelaintiffs have demonstrated a likelihood of success on the merits as to
their arbitrary and capricious claim, for essentially the same reasonbkdkieyshown likely
success on the misr as to their notice and comment claim.

B. Risk of Irre parable Harm
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The plaintiffs argue that they will suffer irreparable harm if Hii@s not implement the
Rule by January 1, 2018 The party seeking a preliminary injunction must make two shewing
to demonstrate irreparable hatnieague of Women VoteB838 F.3d at 7.First, theharm
must be ‘certain and great,’ ‘actual and not theoretical, and so ‘immimantthere is a clear and
present need for equitable relief to prevent irreparablm.fiand. at 78 (quoting Chaplaincy of
Full Gospel Churchesv. Englajyb4 F.3d 290, 297 (D.C. Cir. 200@lterations omitted)
“Second, the harm ‘must be beyond remedidtiorid. at 8 (quotingChaplaincy 454 F.3d at
297). Here, plaintiffs CrystaCarter, Tiana Moore, and OCA each have made a requisite
showing of irreparable harm from tRaile’s delay.

1. Crystal Carter

Plaintiff Crystal Carter has demonstrated a risk of irreparajoley sufficient to warrant
a preliminary injunction. Ms. Cater and her five minor children currgnuse a Housing Choice
Voucher to rent a fodbedroom house in the City of Hartford, Connecticut. Carter Decl. § 1.
Three of Ms. Carter’shildren attend higiperforming schools in the Simsbury School District
through Hartford’'s Open Choice school integration progrddh.y 4. Ms. Carter wishes to use
her voucher to move to the town of Simsbury in Hartford County, Connecticut, to betolose
those schools.ld. 6. Simsbury’'s poverty ratef 3.4 percentDecl. of Sasha Samberg
Champion (Pls.’ Decl”), Ex. I, Poverty Data for Simsbury Town, CT, ECF No.91& much
lower thanthe poverty rate in Ms. Carter's Ztidde, which is 32.2 perceftls.” Decl., Ex. G,
Poverty Data for 06114 ZlRode, ECF No 1. Simsbury offerdigher qualty educatioand a
safer living environment fdvs. Carte's entire famiy than does HartfordCarter Decl. %. As
the plaintiffs observe, “[lliving close to her children’s schools has obvimrgefits for any

parent, including reducing the children’s commute times, gitiregn more opportunity to
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engage with their classmates out of school, and allowing the parent to be moesdinwih her
chidren’s schools. Pls.” Mem. at 39.

The Rule’s implementation would enable Ms. Carter to move her family framfétd to
Simsbury; the Rule’s suspension deprives her of the Rule’s benefige Riule goes into effect,
the FMR for a fowbedroom unit in much of Simsbury wil be $1,940 per mdothFiscal Year
2018 SeePIs.’ Decl. Ex. F, 2018 Hartford SAFMRsat 2 ECF N0.16-6.16 Should the Ruls
implementationremaindelayed howeverthe FMR for a fobedroom dwelling in &isbury
will be $1,620 per monthseePls.’ Decl., ExE, 2018 HartfordcMRs at5, ECF No.16-5—an
amountthatMs. Carter’s experience shows ®@ ibsufficient to find an appropriaie Simsbury.
Carter Decl. { 7The fact that Ms. Cartes’PHA maymplement SAFMRsoluntarily, see
Suspension Mem. at Better toPHAs at 3does not prevent Ms. Carter from showing
irreparable harm. Fdhe reasons explained above, SAFMRs fail to assist voucher holders to
relocate to higlopportunity areas unless all or substantially all PHAs within a meitespchrea
implement SAFMRs, meaninthata single PHAsuch as Ms. Carter’likely wil not implement
SAFMRs voluntarily. Further, HUD’s counsel conceded at oral argument that neaReleted
PHA has come forward to opt into the Rule voluntarily, Hr'g Tr. al®8 which likewise
llustrates the unlikeliness that Ms. Carter’'s PHA will implem&AFMRs wluntarily.

The defendantsorrectly observe that Ms. Carter’s chidreneatly attend school in
Simsbury, Defs.” Opp’n at 34but do not dispute that Ms. Carter woeldjoy the obvious
benefits of “be[ing] closer to [her] children’s schools” aii]ifig] in a safer and healthier

neighborhood environment for [her] childrei”she lived in Simsbury Carter Decl.  6.The

16 The Court, relying on the United States Postal Service'skL4pA ZIP Code” toolsee Look Up A Zip
Codé", U.S.PosTAL SERV., https://tools .usps.com/go/ZipLookupActionlinput.action?rgeefresh=trudlast
visited Dec23, 2017), takes judicial notich&t the ZIP Code for much of Simsbury is 060F&D. R. Evib. 201
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defendantsaargue thatthe mere possibility . . . thés. Carter’s]schoolage chidren may
potentially earn a higher income their midtwenties if they move at some point to a lower
poverty area is entirely speculative and in no way imminent.” Defs.” Op34#.alhe
plaintiffs, however, idetify “robust evidencdhat chidren who moved to lowgoverty areas
when they wergoung (below age 13) are more likely to attend college,” to “have substantialy
higher incomes as adults,” and to “live in better neighborhoods themseledsitas andare
“less likely to become single pareritdRaj Chetty et al.The Effects of Expase to Better
Neighborhoods on Children: New Evidence from the Moving to Opportunity Experidént
AM.ECON.REV. 855, 899 (2016)see alsd. ORAENGDAHL,POVERTY& RACERES ACTION
CouNciL, NEw NEIGHBORHOODSNEW SCHOOLS A PROGRESSREPORT ON THEBALTIMORE
HOUSINGMOBILITY PROGRAM 27-28(2009) (finding that relocation to lepoverty areas
produces significant mental health benefits to Housing Choice Voucher hoMRBEERY
AUSTINTURNER& LYNETTERAWLINGS, URBAN INST.,PROMOTING NEIGHBORHOODDIVERSITY:
BENEFITS BARRIERS AND STRATEGIESZ2 (2M9) (describing the myriad wajf] eighborhoods
matter to the welbeing of chidren and famili€§. The weight of this research certainly
indicatesthat Ms. Carter’s familymay enjoy someadditional bendits from living in Simsbury.
The defendants also argue thg. Cartethasnot “identified any imminent risk that she
or her family will actually be subjecb triminal activity in Hartford Defs.”’ Opp’'n at 34This
arguments set the bar too highiA]s a preliminary injunction requires only a likelihooof
irreparable injury, ... Damocles’s sword does not have to actually.faliefore the court wil
issue an injunction.” League of Women Vote&38 F.3d at-8. Irreparable harm can flow ho
only from actual criminal victimization, batlsofrom “continued exposure {a] high crime rate

.. .and unsafe conditions pdne’y present community Bronson v. Crestwood Lake Section 1
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Holding Corp, 724 F. Supp. 148, 153 (S.D.N.X¥389) see alsd&ENGDAHL, supra at 27
(“Families in disadvantaged neighborhoods are at higher risk for disease lendleath likely
du€’ in partto “the cumulative stress arising from living in unsafe neighborhoods withdimite
resources); TURNER& RAWLINGS, supra at 3 (*Young people who live in higbrime areas are
more likely to commit crimes themseivés

The defendants observe that Ms. Carter ha$aleged that she has applied for housing
in Simsbury, that if she did apply she would be likedybe selected despite competition from
other applicants, or that there are sufficient landlords in Simsburigigetihg in the HCV
program and accepting voucHeolding tenants including, in particular, eiDefs.” Opp’'n at
34. To apply for housingn Simsbury prior to th&®ule’s implementation howeverwould be
futle—the Rule’s premise is that voucher holders such as Ms. Carter cannothalising in
highrincome areas like Simsbury because current payment standards do notcufide tach
housing affordable. Ms. Carter has established that she intends to appigl dfitain such
housing as soon as she possibly can. Carter Plegk7. A landlord’s discrimination against
voucher holders, moreover, would violate Connecticut I&&eCon. Gen. Stag 46a64c,
Comm’n on Human Rights & Opportunities v. Sullivan Ass@89 A.2d 238, 241Gonn.
1999) Furthermore HUD’s own calculation, based on detailed housing market data, that an
FMR of $1,940 wil suffice to allow a voucher holderremt a fourbedroom unit in Simsbury
belies HUD’s speculative assertion that such units may be unavaiabls. GCarter even under
the Rule, seeDefs.” Opp’'n at 34.

Finally, the defendants dispute that any exg@nassociated with Ms. Cartdosge
commute would be sufficiently burdensome to warrant injunctive rdtief.This argument

mischaracterizes the nature of the hainatMs. Carter’s family would suffer frorhercommute.
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The relevant harm is not primarily an economic injury, but “theodpnity cost of spending
hours on a bus instead of participating in after school activities, studying, arghgngaactive
play.” Pls! Reply at 21.

2. Tiara Moore

Plaintiff Tiara Moore likewise has demonstratedsk of irreparable injury sufficientot
warrant a preliminary injunction Ms. Moore and her minor child live in an apartment in the City
of Chicago, llinois. More Decl. {1 1.The Chicago Housing Authority has issued Ms. Moore a
Housing Choice Voucher for $1,207 per month for ab&droomunit. Id. 1] 4, 7.Ms. Moore
wishes to move to DuPage County, llinois, to live in a neighborhood that feiidater family
greater employment opportunities, higher quality education, and a saferdringnment, as
well as to be nearer to Ms. Motsemother, whaprovides child care so that Ms. Moore can
work. 1d. 11 5-6. DuPage County’poverty rate of7.4 percentPIs.’ Decl., Ex. JPoverty Data
for DuPage County, Il., ECF No. 1K), is alsomuch lower than the poverty rate in Ms.
Moore’s ZIP code, which is33.8 percentPls.” Decl., Ex. HPoverty Dad for 60644Z1P Code,
ECF No 168. Ms. Moore has not, however, been able to locate ampésiooon rental units in
DuPage Countyor $1,207 per month.Id. { 7. The Rule would enable Ms. Mwe to move her
family from the City of Chicago to DuPage County. For fiscal year 2018,M#e fer a twe
bedroom unit in the broad Chicago metropolitan area, which includes DuPage County, would be
$1,180 per month. Pls.’ Decl,, Ex. C, Chicago FMRs &CI No. 163. In contrast, under the
Rule, 41 of DuPage County’s ZIP codesuld haveSAFMRs exceeding $1,180 per month, with
SAFMRs in the highestost ZIP codes reaching $1,770 per month. Pls.’ Decl., Ex. I8 20
Chicago SAFMRs, ECF No. 48 This difference in voucher purchasing power throughout

much of DuPage County would dramatically improve Ms. Moore’s ability to find tseiit
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housing thereln addition, Ms. Moore wil, absent the Rule’s implementation, contieuacur
opportunity and transportation costs arising from her daily trips to bring her eclailddtfrom her
mother’shousefor child care. Moore Decl. 1 6.

The defendants argue that Mdoore wil suffer no injury from theRule’s delay asthe
Rule would not benefit her in thest place. Defs.” Opp’n at 35The defendants observe that
the Chicago Housing Authoritis a Moving to Work PHAand so would bexemptfrom use of
SAFMRs even if the Rule were implementefiedd., Attach. 3, Decl. of MariannBlazzaro 9
2-3, ECF No. 243; Final Rule 81 Fed. Reg. at 80,578Ms. Moore, however, seeks to move to
DuPage County, ndb Chicago. Moore Decl. %56, 9. The DuPage County PHA, not the
Chicago Housing Authorityset paynent standards for DuPage Coyrdge24 C.F.R. 8
982.503(a)(1) (providm that PHAS set payment standards for their own jurisdigticeasd
unlike the Chicago Housing Authoritis not a Moving to Work PHAseeMoving to Work
(MTW) -Participating SitesU.S.DEP T HOUSING& URBAN DEV.,
https://www.hud.gov/program_offices/public_indian_housing/programs/plimtivgites (last
visited Dec23, 2017). TheRule’s implementation thus would benefit Ms. Moére.

3. OCA

Finally, Plaintiff OCA has demonstrated a risk of irreparable injury sufficient to warrant a
preliminary injunctim. An organization, to show irreparable harm, must sfist/that “the
‘actions taken by the defendant have perceptibly impaired the organization’s npsdgiaeague
of Women Voter$8838 F.3d at §quoting Fair Emp’t Council of Greater Wash., Inc. v. BMC

Mktg. Corp, 28 F.3d 1268, 127@(C. Cir. 1994)). “If so, the organization must then also show

1 The defendants also assert that their argumemtsvghy Ms. Carter has notshownirreparable harmapply
equally to Ms. Moore. Defs.’ Opp’'n a433%. The defendants’ arguments failas to Ms. Moore for the szason
they failas to Ms. Carter.
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that the defendarg actions ‘directly conflict with the organization’s missiond. (quoting Nat'l
Treasury Emps. Union v. United Stat&81 F.3d 1423, 1430 (D.C. Cir. 1996)). “[O]bstacle
[that] unquestionably make it more difficult for [an organization] to accemypits] primary
mission . .. provide injury for purposes [of] .. . irreparable harid.’at 9. OCA works “to
promote access to opporturjityincluding educational, emplegent, and housingpportunity,
“for all people, and specifically to address the disproportionate isolatiom dpportunity
experienced by Blacks and Latinos in Connecticut due to residential segréggtenMot.,
Attach. 5, Decl. of Erin Boggs, Exeir., OCA (“OCA Decl.”) 1 2, ECF No. 15. “OCA’s
central focus in this work is leveraging affordable and subsidized housing pragrameble
low-income families to access housing outside of areas with concentratety pockr
segregatiori Id. Much of this workinvolves enabling famiies who receiseusing vouchers
to move to higheppportunity areas and addressing the concentration of voucher holders (who,
in the Hartford area, primarily are nonwhite) in hghverty, segregated aredd. 11 4-9. For
example, OCA works to improve housing mobilty programs for voucher users ancetmsiac
the supply of rental housing suitable for voucheldersin high-opportunity neighborhoodsid.
OCA has shown that the Rule’s delay will “perceptisypair[]” OCA’s programs and
“directly conflict with the organization’s mission.L.eague of Womevioters 838 F.3d at.8The
Rule’s delay frustrates OCA'’s abilty to assist voucher holders ga&sado greater opportunity
in several ways. First, the dglfrustrates OCA’s “engage[memtjith . . . developers to
encourage the acquisition and construction of housing that is affordable to vouchex inolder
nonconcentrated, higbpportunity areas ithe Hartford metropoltan ar@decause “[the
anticipatedincome from voucher holders wil not support financing of such development while

[voucher]rents are being calculated on a metropeltéste basis, rather than with a sraka
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calculation” OCA Decl. 1 8. OCA alsohas diverted scarce resources away froavipusly
plannedprojects to addred4dUD’s delay of the Rule Id. 1110-12. “With the suspension in
effect] OCA explains “OCA will need to spend significant resources on research, outreach,
public education, and advocacy to lempent small area markegnts ‘voluntarily’ on a PHAby-
PHA basis across the Hartford metropoltan area, ayeudtti effort that may ultimately prove
futile.” Id.q 10. OCA hasalready changed its activities as a result ofRhie’s delay. For
example, OCA planned tgroduce a Small Area Fair Market Rent web portal which would
have included (a) an analysis of the difference between SAFMRs and FMRs therstate, (b)
an explanation of SAFMRs, (c) data on the current location of voucher holddr&jl)ahe
results ofa time consuming rent study that highlighted the additional units that would become
available under the new rent calculation formiuldd.  11. In light of theRule’'s delay,OCA is
“now taking steps to revise the content of this portal andteaidsproduce an advocacy piece,
based on this data, explaining why the program freeze is detrietdalFinally, the Rule’s
delay has required OCAGd' engage in further meetings and other communications with
stakeholders to ensure that the impactisf policy suspension is fully understood” and to
“spen[d] time conducting outreach [@CA’s] coalition members to explain the freeze and its
consequences for voucher holdérsd. I 12.

The defendants assert tipdetintiffs must show that OCA’slaimed monetary loss
“threatens the very existence of the movant’'s businessupport OCA'’s claims afreparable
economic injury Defs.” Opp’n at 36 (quotingVisc.Gas Co. v. FERC758 F.2d 669, 674 (D.C.
Cir. 1985). The defendants misread the authoritywdnich they rely. WisconsinGas Coheld
that “[rJecoverablenonetary loss may constitute irreparable harm only where the loss tisreate

the very existence of the movanbusiness 758 F.2d at 674.0CA’s monetary losses,
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however, are not recoverables the APA provides no damages reme8ges U.S.C. § @2
(authorizing actions “seeking relief other than money daniag&gisconsin Gas Gdhus is
inapposite; tshow irreparable harm, OCA need only shivat HUD’sdelay of theRule will
“perceptibly impair[]” OCA’s programs and “directly conflict with the organization’ssson.”
League of Womevioters, 838 F.3d at.8For the reasons given, OCA has made such a showing.

C. Balance of Equities and Public Interest

The third and fourth factors that courts consider in determining whetherraimas
injunction is warranted are“balance of the equities [the plaintiffs] favor, and accord with
the public interest 1d.at 6(quoting Pursuing Am.’s Greatness v. FE®31 F.3d at 505 The
harm te plaintiffs would suffer from the Ruledelay is clear, fahereasons explainedbove
As HUD'’s counsel acknowledgealt oral argument, moreover, the Rule’s delay would leave in
place the 50 PercentileRule, whichthe defendants recognites failedto serve Section 8's
goals. Hr'g Tr. al7. The harmsthe defendantasserthatvoucher holdersvould suffershould
HUD implement theRule on schedulein contrastarewholly speculativebecause thegresume
the Interim Report’sindings apply to Rule-affected areasyhich, also for reasons explained
earlier,the defendants have failed to shohhe defendants, moreover, “cannot suffer harm from
an injunction that merely ends an unlawful practicRodriguez v. Robbingl5 F.3d 1127,
1145 (9th Cir. 203); accordR.l.L-R v. Johnsof80 F. Supp. 3d 164, 191 (D.D.C. 2015ame).
The balance of equities thus weighs in the plaintiffs’ favdpreliminary injunction’s issuance
also would serve the public interesThere is generally no public interastthe perpetuion of
unlawful agency actioh. League of Women VoteB38 F.3d at 12“To the contrary, there is a
substantial public interesh having governmental agencies abide by the federalHaxsach as

the APA as wd as regulations suchis§ 888.113c)(4)—"that govern their existence and
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operations.” Id. (internal quotation marks omittedxccord GulfCoast Mar. Supply, Inc. v.
United States218 F. Supp. 3d 92, 101 (D.D.C. 201&)f'd, 867 F.3d 123 (D.C. Cir. 2017)
(“The public interest is served both by ensuring that government ageociesn to the
requirements of the APA). As such, the plaintiffs have met their burdens to show that the
balance of equities and consideration of the public interest suppdnjunctive relief they seek
V. CONCLUSION

For the foregoing reasongegt plaintiffs’ motion for preliminary injunction is granted.
An appropriate Order accompanies this Memorandum Opinion.

Date: Decembef3, 2017

BERYL A. HOWELL
Chief Judge
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