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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT ACHOE,
Plaintiff,
V. CaseNo. 17<v-02231 CRO

JAY CLAYTON, CHAIRMAN, U.S.
SECURITIES AND EXCHANGE
COMMISSION,

Defendant

MEM ORANDUM OPINION

Securities and Exchange Commission (“SEC”) employee Robert Adsosued the
agency on various claims of discrimination, hostile work enwiremt, and retaliationThe SEC
moves to dismiss some of Achoe&lgaims for failure to exhaust his administrative remedies and
the rest for failure to state a claupon which relietan be grantedFor reasons discussed
below, the Court wilgrantthe motionin part and denyt in part

I. Background

A. Factual Background

As required on a motion to dismiss, the Court draws this factual twactd)from the

complaint, assuming the truth of all weled allegations.SeeSisselv. U.S. Dep't of Health &

Human Servs.760 F.3d 1, 4 (D.C. Cir. 2014Y.he agency of course diges many of the

allegations.
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Achoeis an AfricanAmerican man irhis fifties. Compl. 4. He has been employeat
the SEC since 2004d. 6. In November 2011, he transitioned from bendK-12! Paralegal
Specialistto an SK-12 Management and PrognaAnalyst in the SEC’sContinuity of Operations
Progam (“COOP”), within its Office of Security Servicesld.? Kelly Gibbs, awhite woman,
was Achoe’dlirectsupervisobeforeshe becamthe Chief of the Office of Security Services.
Id.

Achoewas required to participate in a ydang “financial watch pogram”from 2013 to
2014after a background investigation revealed a delinquent digbf.7. In response, Achoe
providedto Gibbsthe ndice of his loan modificatiobut not the modificatio agreement itself,
which Gibbs “demanded to see” as part of the progri@mBecause Gibbs could not produce an
agency regulation or rule requiring disclosure, Achoe refusedrtply. Id. After speaking
with the therChief of Security Servicesyho admitted there was no such rule or regulation,
Achoe provided the agreement to Gibbd. As part of the program, Achoe provided proof of
monthly loanpayments and Gibbs conducted monthly credit inquivieish Achoe says
negatively impactedis credit sore. 1d. According to Achoe, Wite employeegpresumably
those with bad credit) were not required to participate in the financiehvyaaigram. Id.

During a lunchbreakin 2014,Achoe took his daily medication for blood pressure and

cholesteol, whichcan cause drowsingsand briefly dozed off in his chaiid. 8. When he

! The SEC uses &/8K” pay schedule rather than th&S’ schedule used elsewhere in
the federal civil service.

2 Although theComplaint listsbureaucratiesspeakdescriptions of his duties and
responsibilities—e g., “identification of mission essentiinctions ; “stakeholder
engagement/teamwarikid. 11—the parties unhelpfully do not provide a pl&inglish
explanatiorof Achoe’sactualjob.



awoke, henoticed that an agency securityntractomwas taking his photographd. Two
contractors laughed at Achotl. Achoe explained whatadhappened to théhenChief of
Security Servicesvho said he would speak to the Branch Chidf Later, Achoe received a
report that Gibbssuggested to management officials that he threatened the conttatdors

Soon after starting to report to Gibbs, Achoe informed herthats a fear of flyingld.
19. Achoeroutinelytravekto SEC Regional Offices iRichmond, Virginia and Blueridge,
Virginia. Id. Gibbsallegedlydenied Achoe’sequest to take Amtrak or drive to these meetings
because she “did not believe Plaintiff had a legitimate fear of flyitdy Gibbs explained to
Achoe that the cost to reimburisin for driving would exceed the cost of flyindd. Achoe
offered to waive reimbursement for any cost above airfite Achoeclaims to knowof
“another SEC employee .who also has a fear of flying” who “uses Amtrak for longer distance
official government travel.”ld.

On June 25, @15, Gibbs emailed Achoe a new psitdescription(“PD”) for a job as an
SK-13 levelEmergencyPreparednesSpecialist. Id. Allegedly afterrealizing thathe position
included a pay grade increase, Gibbs replaced that position “with a cempletv rewritten
[SK-12] Management and Program Andly*D.” 1d. The Sk12 position requires arS/ScClI”
security clearancandentailscomplex responsibilitiesid. 110-14. However, it does not
provide a possility for advancemenuithin the SEC.Id. 1 10. Achoe’s colleagues are Security
Specialists, whiclhavelower-levelresponsibilitiesandsecurity clearansbut builtin pay grade
promotions to SKL3 and a clear opportunifgr advancementid.

In 2015, Tawana Harris, an Africekmerican woman, began supervisidghoe and a
white colleague.ld. 15. On February 18, 2016, Harris overheard Achoe having a phone

conversatiorand asked to whom he was speakifd) 16. After Achoe identified the caller,



Harris told Achoe “in a sharp tone of voice” that thegsmo reason for Achoe to have this
conversationas she had previously informbadn. Id. Achoe “[took] offense to Ms. Harris’s

tone of voice,” but not the correction itself, and responded “in avoice™ “I'm not your

child.” 1d. Severakolleagues overheard this exchanggk. Harris and Achoe met with Gibbs

to discusghe incident 1d. 17. Gibbdgssued Achoe letter of eprimand which would stay in

his record foup totwo years,for speaking loudly to his supervisor abding disruptive tohe
office.” Id. Although Achoe told Gibbs that the letter mischaracterized theastien with

Harris, he“was advised that he could be terminated if the Agency determined that there was a
similar incident within a year.’ld.

In August 2016, Achoeformed Harris that Gibbs and other employeesamdractors
were “monitoring his phone calls and #person meetingsld. 118. A colleaguetold Achoe
that hehadseen this happen several tinagsl had discussed this matter with Hartd.

In Octoler 2016, Harris prepared annual performance appraisals for Achoe avititthe
male whom she supervisadd submitted the appraisals to Gibbs. §19. Achoe claims that
Gibbs therfarbitrarily lower[ed] his evaluation but not theshite male’s. 1d.

In December 2016, Gibbs initiated a second itiga8on into Achoe and Harris based on
false accusations of being disruptive in the workpldde§20. Achoewas interviewed in
February 201 by the agency’$Hiuman Resources Departmeid. The SEC didhot take further
action on the matterid.

In June 2017, Aimee Primeauxwhite woman, became Achoe and Harris’s supervisor.
Id. 1121. Primeaux allegedlpegan harassing Ach@ad Harris by threatening discipline for

false instances of “misconduct and insubordinatidd.”



B. Procedural Background

Achoeinitiated contact with angencyEqual Employment Opportunit¢yEEQ”)
counselor on September 27, 20H.’'s Opp’nto Mot. toDismiss (“Opp’n”)Ex. B. Hefiled a
formal complaint of discriminatioand hostile work environmentith the SEC’s Office of
Equal Employment Opportunity QEEC’) on November 21, 201@ef.’s Mot. to Dsmiss
(*MTD”) Ex. 1, Final Agency Decision‘EAD”), at 2 By letter dated December 28, 2016,
OEEO accepted Achoe’s hostile work environment claim for investigana dismissed a
retaliation claim.ld.®> A copy of the Report of Investigation was transmitted to Achoe’s
representative on May 10, 201[d. at 2. The OEEO issued its FAD on July 18, 2017, finding
that Achoe failed to prove that the SEC subjected him to a hostile warkmmentbased on
age, color, or raceld. at 14.

Achoe filed this Complaint on October 26, 205eeECF No. 1. Heraises claims of
discrimination, retaliation, and hostile work environment undée Vill of the Civl Rights Act,
42 U.S.C. 2000e-16et seqg.and the Age Discrimination in Employment ACADEA”), 29
U.S.C. 8621,et seq

II. Legal Standards

A. Rule 12(b)(6)standards

In analyzing a motion to dismiss under Federal Rule of Civil Proeeti(b)(6), the
Court must determine whether the complaint “contain[s] suffidetual matter, accepted as

true, to ‘state a claim to relief that is plausible on its facAshcroft v. Igbal 556 U.S. 662, 678

3 The OEEOdismissed Achoe’s retaliation claim because he did not allege that he
engaged in protected activity; insteddhoealleged that he was interviewed by the SEC’s
Office of Inspector General on an unrelated mattar did not involve discrimination
allegations Id. at 2 n.3.



(2009) (quotindgell Atl. Corp. v. Twombly 550 U.S. 544, 570 (2007)). This requires “factual

content that allows the court to draw the reasonable inference thatehdaidfis liable for the
misconduct alleged.’ld. To make this determination, the Court “must take all of the factual
allegations in the complaint as trudd. It also must “constru[e] the complaint liberally in the
plaintiff's favor with the benefit of all reasonable inferencesvee from the &cts alleged.”

Stewart v. Nat’l Educ. Ass;M71 F.3d 169, 173 (D.C. Cir. 2006). Finally, the Court may only

“consider the facts alleged in the complaint, documents attached thermstorporated therein,
and matters of which it may take judicial netit 1d. Here, thereforethe Court may consider
(1) the factual allegationsmadein Achoe’s Complaint(2) his informal and formalDEEO
complaints which are incorporated in his Complaint, and (3)RA®, which is a public record

subject to judicial noticeSeeVasser v. McDonald?28 F. Supp. 3d 1,0-11(D.D.C. 2016).

B. Exhaustion of Administrative Remedies

A federal employeenust exhaughis administrative remedies before filing suit under

Title VII or the ADEA. Bowden v. United State406 F.3d 433, 437 (D.C. Cir. 1997); 42 U.S.C.

§ 2000e16c¢ (Title VII); 29 U.S.C. $33a(b)(d) (ADEA). A plaintiff's purported failure to
exhaust administrative remedies is an affirmative defense analyzedRune 12§)(6) for

failure to state a claim. See, e $cott v. Dist. Hosp. Partnens.P, 60 F. Supp. 3d 156, 161

(D.D.C. 2014). Thedefendanbears the burden of pleading and prowimg affirmative defense
Bowden 106 F3dat 437.

C. Substantive Law

Title VII prohibits employers from “discriminat[ing] against any indival with respect
to his compensation, terms, conditions, or privileges of empdoynbecause of such

individual’s race, color, religion, sex, or national origia2 U.S.C. 8000e2(a)(1), and from



retaliating against any employee who oppasesnlawfulemployment practicer participates
in an employnent discrimination proceedingeeid. § 2000e3(a) Title VII alsomakes it
unlawful for an employer to “requir[e] people to wanka discriminatorily hostile or abusive

environment’ Harris v. Forklift Sys., In¢.510 U.S. 17, 2{1993) “Because the prohibition

against age discrimination contained in the ADEA is similar to thelptom against
discrimination contained in TélVIl, courts routinely analyze ADEA claims under the law

developed under Title VII discrimination inquiriesPeyus v. Lahoad®19 F. Supp. 2d 93, 100

(D.D.C. 2013).
To plead a viabld@itle VII or ADEA discriminationclaim, a plaintiff must allege thate
suffered an “adverse employment action” because of his race, color, redigigomational

origin, or age Baloch v. Kempthornes50 F.3d 1191, 1196 (D.C. Cir. 2008)o plead unlawful

retaliation, a plaintiff must allegdathe suffered amaterially adverse actidrbecause he
engaged in atatutorilyprotected activity Id. at 1199. Finally, to state a clawhhostile work
environmenta plaintiff must allege “discriminatory intimidation, ridicule amsult that is
‘sufficiently sevee or pervasive to alter the conditiondlit] employment and create an
abusive working environmetit. 1d. at 1201 (quotingdarris 510 U.S. at 21).

[11. Analysis

Each of the three counts Achoe’s @Wmplaint—discriminatory treatmerdand hostile

work environnentbased on race and color under Title {Tount 1) retaliation under Title VII
(Count II), anddiscriminatory treatmerdand hostile work environmebised on agender the
ADEA (Count Il —is supported by the same niakegeddiscrete actg1) Gibbsplacing him
on thefinancial watch program; (2) Gibbs reporting thatthreatened” contractors; (3) Gibbs

denying his request to take alternative transportation; (4) Giblsgeig himto the position



with more esponsibilitiedut a lower pay gradend fewer advancement opportunities than
colleagues; (5%ibbs issuing hinthe letter of reprimand; (6) Gibbdoselymonitoring him; (7)
Gibbs lowering his annual performance appraisal but not that of a edtlitague(8) Gibbs
initiating a secondhvesigation into Achoe and Hartisind (9) Primeaukarassing and
threateninghim.

The SEC has mowkto dismiss all three counts.

A. Exhaustion (Counts | and lll)

As noted abovean individualmust exhaushis administrative remedid®fore filing a
Title VII or ADEA lawsuit in fedeal court Bowden 106 F.3d at 437The SEC argues that
Achoe failed to do so with respect to three alleged discretetlaet3ctober 201 performance
evaluation, the December 2016 investigatamdthe 2017harassment by Aneaux. Achoe did
not specificallyallege these discrete aetsvhich occuredafter his initial contact with anED
counselor in September 263@luring the administrative process. Even so, Achoe counters that
these claims should proceed because they fall under the “reasoratielgt’rexception to the
exhaustion requirement, which allows a court to consider clhiatsate “like or reasonably

related to” claims that were properly exhaust8dePark v. Howard Univ., 71 F.3d 904, 907

(D.C. Cir. 1995).To be related in this manner, the claim “must arise from ‘the admaitivet
investigation that can reasonably be expected to follow the charge ofraiistion.™ 1d.
(citation omitted).In other words, there must be some “logical relationship” between the

condudc described in Achoe’® EEOcharge and theonductabsent from that charge kaiteged

in the Complaint.SeeBartlette v. Hyatt Regengy08 F. Supp. 3d 311, 326 (D.D.C. 2016).

4 It is anopen questiowhether this exception still existsllowing the Supreme Court’s
decision inNational Railroad Passenger Corp. v. Morde®6 U.S. 101 (2002hich rejected
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1. October 2016 lowered performance evaluation

Achoe allegeshat in October 206, Gibbs “arbitrarily lower[ed]” his annual performance
appraisal but not that ofvahite coworker. Compl. 19. He assertshat this lowered
performance evaluation is “reasonably related” to his exhausegghtins becauseid a
“continuation ofthe Agency’s attempts to falsely accuse [Achoe] of misconduct aget tam
for discipline.” Opp’nat 10-11.

The relationship between a lowered performance evaluatioAck’s fully exhausted
claims—for example, denying his requdset alternativetransportatioror placing himin the
financial watchprogram—is simply too attenuated to be “reasonably relatéithe
administrative investigatiomto entirely distinct supervisory actionsuld not reasonably have
been expected to encompasdaim about gerformance evaluatiaihat aroseafter the informal
complaint was filed Achoe’s response is to frame Gibbs as the “common thread” tying ¢ogeth
almost every discrete act that he alleges.at 11, 15. In essence, haaintainsthat so long aa
comnon supervisor perpetratasseries of discrete acts, those aces“reasonably related” for
purposes of exhaustion. But it cannot be that a common actor isentftiwistich together
otherwise factuallyinrelated workplaceccurrences; such a broaderwouldwear the
exhaustion requiremetao thin Accordingly, theCourt concludes that claims based on Achoe’s

lowered performance evaluation were not exhausted.

the continuing violation doctrineSee, e.g.Mount v. Johnson664 F. Appk 11 (D.C. Cir.

2016). The Court need naksolvethat question, however, because two of the three actsyclearl
do not satisfy the reasonabilated exception and even if the third might, Achoe has failed to
state a claim based on that ecCounts I, Il, and IlI.




2. December 20161vestigation
The same cannot be said for Achoalegation regarding the December 2016
investigation. In that monthaccording to Acho€'Gibbs initiated asecondnvestigation of
Plaintiff Achoe and Ms. Harriggainfalsely accusing them of being disruptive in the
workplace.” Complf 20 (emphaseadded). Unlike the unrelated performance review, this
discrete acplausiblyis a continuation of Gibbs’earlier, similarconduct:herfirst investigation
into disruptive conduct by Achoe and Harris that occurred in FepA@d6 and resulted in
Achoe’sletter of eprimand. Seeid. 1 16. The second investigation can afdausiblybe seen as
resulting fromGibbs’sclose monitoring of Achoe in August and September 2@Edeid. 118.
In other wordsthe December 2016 investigation could “reasonably be expected” te ffans
the administrative investigatiomégarding thd-ebruary 2016 investigatiandwhat came of the
informal instances of monitoring Achoe’s workplace cond&gePark 71 F.3d at 907.
Therefore, the December 2016 investigation is sufficienttedlto Achoe'€xhausted claims
3. 2017 larassment
Finally, the third acpostatingthe administrative proceedings lacks e@hbs asa
common thread Achoe alleges th&rimeauxbegan a capaign of harassment in the form of
“disrespectful comments” and “false accusations” after she was designatediad Hiarris’'s
supervisor in June 2017. CompR7¥. But Achoe failsto articulatealogical relationship
between this allegatioregardingPrimeaux, a supervisor not mentioned anywhere in the

administrative proceedingandthe claims based daibbs’sconduct. SeeHunter v. District of

Columbig 797 F. Supp. 2d 86, 95.D.C. 2011)dismissing plaintiff's discrimination claims

based orinew factual allegationseparated in time” and “invdimg] almost an entirely new set

10



of supervisorsifromthat alleged during administrative proceedingsycordingly, theclaims
regardingPrimeaux arénsufficiently related to Achoe’s exhausteldims

In sum, Achoe’s claims based on his lowered performance evalaaiibharassment by
Primeauxare not “reasonably related” to his exhausted clalushis clains based on the
second investigatioare Even so, for the reasons that follow, the Court concludeéthate
fails to state a claim based on the December 2@a&stigationin Counts I, 1l,or lll.

B. Discriminatory TreatmentCounts | and 111)

Whether haultimately relies on direct or circumstantial evidence of discration, at the
pleadingstage‘a plaintiff must allege an adverse employment action to make out a

discrimination claim” under Title VII or the ADEACooper v. Nielsen, 298 F. Supp. 3d 197,

203 (D.D.C. 2018) (citin@@aloch 550 F.3d at 1196).“[N]ot everything that makes an

enployee unhappy is an actionable adverse actioowever. Baird v. Gotbaum662 F.3d 1246,

1250(D.C. Cir. 2011)citation omitted). To qualify, there must be “a significant change in
employment status, such as hiring, firing, failing to promote, iggas&nt with significantly
different responsibilities, or a decision causing significant cham@enefits.”Id. at 1248

(citation omited). “When a Title VII plaintiff rests a claim of adverse employment action on an

> The SEC initially assertedhat atthe motion to dismiss stag&¢choe must establish a
prima faciecase ofdiscrimination. SeeMTD at12-14. This is not the case, as the agency
eventuallyacknowledged with respect to Achoe’s hostile work environment clBief.’s Am.
Replyat11. While the agencynitially proposed too high a standaAthoe suggestennetoo
low. He maintaingthat at this stage, “all a complaint need[s] [to] state is: ‘| was turoaah dor
a jobbecause of my race.” Oppat 13 (alterations in original) (quaiy Sparrow v. United Air
Lines, Inc, 216 F.3d 1111, 1115 (D.C. Cir. 20008choe’s reliance oparrowand
Swierkiewicz v. Sorema N.A534 U.S. 506 (2002), is misplaced following the Supreme Court’s
decisions infwombly and_Igbal SeeMcManus v. Kelly 246 F. Supp. 3d 103, 111 (D.D.C.
2017) (listing cases that have concluded “that3parrowpleading standard is no longer
controlling”).

11



event that does not involve loss of pay or benefits, the relevantaquisstvhether the
employment action resulted imaterially adverse consequences affecting the teromglitions,
or privileges of her employment or her future employment oppiigs such that a reasonable
trier of fact could conclude that the plaintiff has suffered objegtitzgigible harm.” Moore v.

Castrg 192 F. Supp. 3d 18, 41 (D.D.C. 2016)dtng Youssef v.FBI, 687 F.3d 397, 40(D.C.

Cir. 2012)).

As found aboveAchoe hasillegedsevenexhaustedliscrete acts of discriminatio he
Courtconcludes that of the seven, three plausibly constitute adverse emplogctions.

1. The financial watclprogram

Achoemaintainsthat being placed on the financial watch program negatively affected his
credit and asserts that “[a]n employer action that adversely affected pleyegais finances is an
adverse action.” Opp’at19;see alscCompl. 17. Thisassertiorsweepdoo broadly. Although
he alleges a harfassuminghat a lowered credit score had some tangible financial impact) that
was technically causday somethinghat happenedt work, he has not allegedwark-related
harm. Consider the followingwo hypotheticals In the first an employerchangesn
employee’s shift from days to nights and, as a result, the emplayst@ow spend money on
childcare Thatchangeis an employer action that adverselyeatéd the employeefshances.
But, assuming the two shifts are otherwise equivaleigt,not an adverse action for purposes of
Title VII. In the secondan employechangesan employee’s shift from days to nights and, as a
result, theemployee earns less because thetrgglit's hourly wage is lower That change is an
employer action that adversely affected the employ®eik-relatedfinancesand therefore

would be actionableBell v. Gonzales398 F. Supp. 2d 78 (D.D.C. Z&0on which Achoe

relies,mirrors the secahscenario because the plaintiff there lost the opportunity to earn

12



overtime pay—in other words, a workelated financial lossBy contrast, any harm Acleo
suffered from a lowered allé score is not workelated.
2. The photograph and Gibbs’s response

The SECassertshat Acho€‘can point to no objectively tangible weorklated
harm. . .from having his photo taken while sleeping in his offic®ITD at13. True, but
Achoecounterdhat this mischaracterizes his claim. According to Achioeadversaction
arising from this incidenis not thecontractorgaking his photograpWithout his permission but
Gibbs takingadvantage of thmteractionto misrepresent to management thehoehad
threatened the contractorSeeOpp’nat 18. Even so, Achodails to allege any objectively
tangible workrelated harm that came fraamy suchmisrepresentatigrsuch asermination or
transfer.

3. The equest to travel by car or Amtrak

Achoe asserts that Gibbs’s denial of his request to use alternative dbtranportation
to accommodate his fear of flying constitutes an adverse employment atherSEC faults
Achoe for not expressly stating in his Complaint that he hasfoesedto travel by plane Am.
Replyat6. But the Couris not to be so parsimonious on a motion to dismiss. Achoe has
alleged: he fears flying because of his medical conditionsyutenely travelso Richmond and
Blueridge, Virginiafor work; his program requires team members to interact with Regional
Offices throughout the country; Gibbs denied his requesksAmtrak or drive to meetings
even though he offered to waive reimbursement; and another employeeashflyiing is
allowed to take AmtrakCompl. I 9. Making all inferences i\choe’sfavor andreadinghis
allegations irthe contexbf his race discrimination claint is reasonable to infehat Achoe, but

not a white employee, hagen madéo travel in a way that he fears due to health reasons.

13



Requiringsomeone to do something he canthmbecause olfis reported phobialausibly
constitutes an objectively tangible wemddated harmmelated to the conditions of hesnployment
and thus, amdverse employment action.
4. Thechange in his position description (“PD”)

Achoe next asserts that he su#fd an adverse employment action when Gibbs replaced
his PD witha “completely new rewrittendne specifically drafted to limit his promotion
potential while others’ PDs included such potdmntish fewer responsibilities. Compl. 1.
“[P]reventingan employee from receiving a promotion” or “interfering with the ugwar

classification of a position” can constitute advessgloymentactions. Perry v. Donovan733

F. Supp. 2d 114119(D.D.C. 2010) (citatiomomitted). Although the pleadings and neaials
subject to judicial notice are somewhat confusing with respebeteequence of events
regarding Achoe’s new PD, based on the allegations in his Com@ame has plausibly
alleged that Gibbmterfered with his potential to receive a promotimyreplacing his SKL3
position witha newSK-12 one®
5. The Etter of reprimand

Achoe received a letter o#primand in February 2016 for being disruptive in the

workplace after telling Harris, “I'm not your child.” Compll1Y. He contends that thistter

constitutes an adverse action becaua#iagedlyplaced him “in jeopardy of termination” if a

® For instance, contrary to Achoe’s contention (Bitbs drafted a completely neSK-
12 PD, the FAD cites the t@sibny of aSupervisory Human Resources Specialist Atdioe’s
current PD “was written in August 2013, and was not rewritten in 20EBD at 6. A motion
to dismiss is not the time to resolve all tensions in the recovekvVey, so the Court will take
Achoe’s allegations regarding the PD as taey

14



similar incident occurred within the yea@pp’'nat 17-18 (citingTaylor v. Mills, 892 F. Sipp.

2d 124, 149 (D.D.C. 2012)); Compl 1.
“[R]Jun-of-the-mine” letters of reprimand generally do not constitute adverse emplatyme

actions. SeeHerbert v. Architect of CapitpB39 F. Supp. 2d 284, 3024 (D.D.C. 2012) see

alsoid. at 303 (listing cases in which courts in this disthniavefound lettersof reprimand
insufficient to constitute a materiallgaerse action for purposes of a retaliation claitesa
stringentstandard than th&br an adverse employment action for purposes of a discrimination

claim); Nurridin v. Goldin 382 F. Supp. 2d 794 (D.D.C. 2005) concluding, on summary

judgment, that letter of reprimaiid not constitute adverse employment actidrere letter
included“mere scolding” but did not lead to “any disciplinary action” (citationtted)). This

has been the case ewgherg as here, the individual was warned that the letter would be placed
in his official personnel file for a period of time and could leathtwe severe disciplinary action
should there be future misconduittring that period Herbert 839 F. Supp. 2d &02

(describing letter of reprimand considered, but not quoteBiiloch v. Kempthornes50 F.3d

1191 (D.C. Cir2008)). In addition, the letter of reprimand at issudBalochproceededover
the course of five singlspaced pages, to castigate the employee in exhaustive ditaittill,
because that letter “contained no abusive language, but rathredgtdd criticism,” the D.C.
Circuit concluded that was not materially adverse for purposes of the plaintiff's retaliation
claim. Id. (citing Baloch 550 F.3d at 1199).

Even sotheCourt is aware oo categorical prohibition on a letter of reprimand
constituting an adverse actias a matter of lawPerhaps for that reasdhe cases cited above
considered letters of reprimaduat the summarjpdgment phaseHere, by contrast, the Court

does not have the benefitlzdving the actual letter or the specific facts andumstances

15



surrounding its issuance s impact if any,on Achoe’sfuture prospectsAccordingly, the
Court will take Achots allegations regarding the letter of reprimand asang in an
abundance of cautiodeny the agency’s motidon dismisswith respect téAchoe’s
discriminaton claim based on the lettefhe Court willrevisit the issue at summary judgment if
necessay.
6. Being closely monitored

Next, Achoe alleges that a colleagiméormed himthat management, employees, and
contractors were monitoring his phone ang@msommeetings Compl. 18. It is well-
establishedhoweverthatclose supervision does natnstitute an adverse employment action

that suppoga claim under Title VII or the ADEASeeLester v. Natsigs?290 F. Supp. 2d 11, 30

(D.D.C. 2003)listing cases).
7. The second investigation into Achoe and Harris

Finally, assuming this claim was propeelxhaustedAchoe alleges that Gibbs initexd a
second investigation of himself and Harris, “again falsely siaguthem of being disruptive in
the workplace.” Compl. 0. Even though he alleges that he was interviewed by the agency’s
Human Resourcedepartment under threat of discipline, he does not allege that he aas in f
disciplined in any way and even acknowledges that the agency “faiteie any further
action.” Id. An investigation that does not leaddfgjectively tangibléharmis notanadverse

action. SeeRunkle v. Gonzales391 F. Supp. 2d 210, 22&7 (D.D.C. 2005) (“The fact that the

plaintiff was subject to an investigation does not amount to an &daetisn because ‘mere
investigations by [an] employer. .have no adverse effean plaintiff's employment”

(alterations in original) (quotinglack v. Strauss134 F. Supp. 2d03,114 (D.D.C.2001J)).

Because nothing came of this investigation, it does not constituter@rsacdction.
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In sum,Achoe has plausibly alleged three discrete acts as adverse employmenttactions
supporthis claims of discriminatory treatment in Counts | andthkedenial of his request for
alternative transportatiothe revocation of an SK3 PD for a completely new SK2 PDQ and
the letter of reprimand. The Court naturally takes no position on ehatnoe will be able to
adduce sufficient evidence in discovery to survive a motion fonmgarnjudgment on these
claims.

C. Hostile Work Environment (Counts | and I11)

For purposs of Title VII and the ADEA, a hostile work environment exists tes the
workplace is permeated with discriminatory intimidation, ridécahd insult that is sufficiently
severe or pervasive to alter the conditions of the victim’s employmdrdraate an abusive
working environment.”Harris 510 U.Sat 21(citation omitted) To determine whether such an
environment exists, the Court considers “all the circumstanced ding “the frequency of the
discriminatory conduct; its severity; whether it is physicdilgatening or humiliating, or a mere
offensive utterance; and whether it unreasonably interferes with @oyea’s work

performance.”ld. at 23. This standard islemanding as Title VIl is not intended to function as a

“general civility code”policing “the ordinary tribulations of the workplace.” Faragher vy Gf
Boca Raton524 U.S. 775, 788 (199@)itatiors omitted) Thus, “[c]onduct must bextreme”
Id.

Even assuming Achoe exhausted all of his cldimshoe’slaundry list of alleged

workplace incidents is neither pervasive nor severe enough tobpjestate a hostile work

’ The standard for exhaustion for hostile work environment claifiiadse lenient”than
that for discrete acts of discriminatioBeeWilsonv. Clayton 272 F. Supp. 3d5, 32(D.D.C.
2017).
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environment claim. The alleged incidents occurred intermittendy aperiod of four years,
suggesting “less a pervasive pattern ohkament, and more just isolated employment incidents

occurring over a long period of timeNurridin, 382 F. Supp. 2dt108. Nor do they suggest a

particularly “severe” or “extreme” environment within the meaningidéVIl. Achoerelies
largelyon incidents of allegedly discriminatory performatizgsed actions like a letter of
reprimand based on unfair criticism, a lowered performance evalyeitse monitoring of his
work activities,lack of advancement opportunities)da baselss investigationn general,
however “[t]lhe ordinary workrelated activities of a supervisor .are not sufficiently severe or

abusive to constitute objective harassmehiZzoukwu v. Meto. Wash. COG130 F. Supp. 3d

403, 415 (D.D.C. 2015) (citinBwann v. Office ofArchitect of Capitol 73 F. Supp. 3d 20, 32

(D.D.C. 2014))see also, e.gOutlaw v.Johnson49 F. Supp. 3d 88, 92 (D.D.C. 2014)

(dismissing hostile work environment claim where plaintiff alleged rfton denials, a
subjectiveperformance review, and being hired at a lower grade than Caucasianessplpy

Nurridin v. Bolden 674 F. Supp. 2d 684 (D.D.C. 2009)dismissing hostile work environment

claim where plaintiff allegettemoval of important assignments, lowered performance
evaluations, and cé@ scrutiny of assignments by managemerhoe’s allegations regarding
Primeauxdo not provide the something “mortéiat courts requirealthough he claims she
harassed and threatehieim, he does not connect in any whgse vague allegations to ha&ce,

color, or age.SeeBryant v. Brownlee265 F. Supp. 2d 52, 63 (D.D.C. 2003) (“Despite the sheer

number of incidents of which plaintiff complains, her claim of a disicratory hostile work
environment contas at least one glaring defentine of theallegations give rise to an inference

of discriminationby defendant based on race, color, or age.”).
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Achoe’s remaining allegationsthat Gibbs denied his request to avoid flying and
mischaracterized his responsdhe contractors who took a picture loiim asleep at his desk
cannot transform an unpleasanivironmeninto an actionable oneAnd even if Gibbs may be
seen as a “common thredotweenmmany of the workplace incidents identified by Achoe,
Opp’nat15, it is not theglack of) cohesion of the incidents that dooms listile work
environmentlaim. Itis the lack of severity.

Accordingly, the Court will dismiss Achoe’s hostile work enmingent claims in Counts |
and 111

D. Retaliation (Count II)

To state a claim ofinlawful retaliatiorunderTitle VII, a plaintiff must allege thdtis
employer took a materially adverse action against him becausslkegagedn statutorily

protected activity.Battle v. MasteSec.Co., LLC, 298 F. Supp. 3d 250, 252 (D.D.C. 2018).

Achoe’s complaint includesnty a conclusory “he complained about discrimination.” Compl.
1 33. His oppositionbrief fills in the details, explaininthat Achoe complained about
discrimination twice(1) he indicated to Gibbs that he felt “singled out” when placed on a
financial watch program and (2) he participated in@QB&O process in the fall of 2016. Opp’n
at 19-20. Even fleshed out, these allegations do not constitute protecteitiextiv

Expressing workplaceoncernseven in an informal manner, may constitute protected
activity. SeeBattle, 298 F. Supp. 3d at 253. But those expressiaust makesomereferenceo
discrimination that would be unlawful under Title VId. (dismissing unlawful retaliation claim
where plaintiff allegedhe “expressedoncernsnternallyabout the company’s ‘wrongful
procedures™ but “neither statement referdgd¢@ny discrimination that would be unlawful

under Title VII” and sd'neither amount[edio protectd activity”); see alsdVilliams v. Spencer
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883 F. Supp. 2d 165, 177 (D.D.C. 2012) (“[N]ot every employee’s complainesgaiotection
under TitleVIl; the complaint must in some way allege unlawful discriminatiprtiere, Achoe
allegesonly that he requested to see the reguladiopolicy authorizing Gibbs to review his loan
modification agreement and other financial information. Compl. e requested the same
when he and Gibbs discussed the matter with the Chief of Securiige3erd. Although he
allegesthat Gibbs “singled [him] out for discriminatory treatment as aicAh American male
by requiring him to submit to a Financial Watch prograich,”’he makes no allegation that he
communicatear even impliedo these superiorsdiconcern that they werequesting his
financialinformationbecause ofis race or colorThus, he has not plausibly alleged that his
internal communications regarding the financial watch ptanstitute protected activity.

And, while fling a complaint regarding employment discrimination is quintegdent
protected activityseeBattle, 298 F. Supp. 3d at 25(e timing of Achoe’©EEQO process
means this protected activity covers only claims arising at the eanli®sptember 201 Gfter
he filed hisinformal complaih. What does this leave as potential materially adverse actions
taken in response to the complaint? The lowered performance evalna@otober 2016, the
second investigation in December 2016, and the harassment by ap@gwisor in 2017. As
found above, two of these three acts were not exhausted ahdsmet properly considered
here. And as for the third, as found above, the December 2016 investi@¢s not constitute
a materially adverse employment actidrhus, Achoe has not plausibly stated a claim for
unlawful retaligion in violation of Title VII based on h®EEO complaint.

Accordingly, theCourt will alsodismiss Count II.
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V. Conclusion
For the foregoig reasons, the Court will grabefendant’s Motiond Dismissin part and

deny it in part A separate Order shall amopany this memorandum opinion

%‘a%f%&wu 2. gﬂ%

CHRISTOPHER R. COOPER
United States District Judge

Date: Septembef 3, 2018

21



	I. Background
	A. Factual Background
	B. Procedural Background

	II. Legal Standards
	A. Rule 12(b)(6) standards
	B. Exhaustion of Administrative Remedies
	C. Substantive Law

	III. Analysis
	A. Exhaustion (Counts I and III)
	1. October 2016 lowered performance evaluation
	2. December 2016 investigation
	3. 2017 harassment

	B. Discriminatory Treatment (Counts I and III)
	1. The financial watch program
	2. The photograph and Gibbs’s response
	3. The request to travel by car or Amtrak
	4. The change in his position description (“PD”)
	5. The letter of reprimand
	6. Being closely monitored
	7. The second investigation into Achoe and Harris

	C. Hostile Work Environment (Counts I and III)
	D. Retaliation (Count II)

	IV. Conclusion

