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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION FOR THE
ADVANCEMENT OF COLORED
PEOPLE, et al.,

Plaintiffs,

v. Civil Action No. 17-1907 (JDB)
DONALD J. TRUMP, et al.,

Defendants.

TRUSTEES OF PRINCETON
UNIVERSITY, et al.,

Plaintiffs,

v. Civil Action No. 17-2325 (JDB)
UNITED STATESOF AMERICA, et al.,

Defendants.

MEMORANDUM OPINION

Before the Court is [82] the government’s motion a stay pending appealf [69] the
April 24, 2018 order vacating theescission ofthe Deferred Action for Childhood Arrivals
(“DACA") program and[77] the August 3, 2018 order denying reconsideratiothefApril 24,
2018 order. Also before the Court is [81] the government’s unopposed rfmticiarification
that the August 3, 2018daer was a finalappealablgudgment.

The government seeks a stay of the Court’s orddteeinentirety or, in the alternative, at
least insofar atheyrequirethe Department of Homeland Security (“DHS$06) begin accepting
applicationdor initial grants of DACA benefits and for advance parole under the DACA program

SeeDefs.” Mot. for a Stay Pending AppeéiGov't’'s Mot.”) [ECF No. 82] at #2. Plaintiffs
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oppose the government’s motion in part, urging@oert not to stay its orders in their anty,

but agreeing that a stay as to initial DACA applicatimasild be proper.SeePls.’” Partial Opp’n

to Defs.” Mot.for Stay Pending Appeal (“PIOpp’n”) [ECF No. 83] at 1 (recognizing thaaf
imperfect‘status que—no new applicants, but renewals contirtleas developed”).For the
reasons that follow, thgovernment’s motion to clarify will be granted, and its motion for a stay
pending appal will be granted in parfThe Court will stay its order as tewDACA apgdications

and applications for advance parole, butastorenewal applications.

The Court is mindful that continuing the stay in this casetesifiporarilydeprivecertain
DACA-eligible individuals and plaintiffs in these case&d relief to which the Court has concluded
they are legally entitledBut the Court is also awadd the significant confusion and uncertainty
that currentlysurrounds the status of the DACA program, which is novstifsgect of litigation in
multiple federal district courts andourts of appeals Because thatonfusion would only be
magnified if the Coui$ orderregarding initial DACA applicationwere to take effect now and
later be reversed on appeifle Court will grant a limited steyf its orderand preservéhe status
quo pending appeahs plaintiffs themselves suggest

. MOTION FOR STAY PENDING APPEAL

UnderFederal Rule of Civil Procedure 62(d)strict courtggenerallyhave the authority to

stay their orders pending appeal. Hilton v. Braunskill, 481 U.S. 770, 776 (1987). In determining

whether to grant such a stay, courts consider four factors: “(1) whether tiapglagant has made
a strong showing that he is likely to succeed on the merits; (2) whether the applitda

irreparably injured absent a sta§) (vhether issuance of the stay will substantially injure the other



parties interested in the proceeding; and (4) where the public interestltiessee alsdVash.

Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 842-43 (D.C. Cir. 1977).

Traditionally, courts in this Circuit have considered these factors on difiglscale,’
whereby ‘a strong showing on one factor could make up for a weaker showing om.an&uar

Ass’n of Am. v. FDA Civil Action No. 161460, 2018 WL 3304627, at *3 (D.D.C. July 5, 2018)

(quotingSherley v. Sebelius, 6443d 388, 392 (D.C. Cir. 2011)Although recent decisions of

the Supreme Court have called this approach intotigune's“the district judges in this Circuit
continue to adhere to binding precedent and apply the sliding scale approach tondetdratiner
a movant is entitled to an injunction pending resolution of its appdalcollecting casesiand
plaintiffs do not dispute the propriety thfatapproach hereeePls.” Opp’'n at 2 n.1. Thus, “the
three other fadrs strongly favor issuing” stay,then thegovernmentneed onlyraise a ‘serious

legal question’ on the merit$dr thatstayto issue.Cigar Ass’'n of Am, 2018 WL 3304627, at *3

(quotingAamer, 742 F.3dat 1043; see alsddoliday Tours 559 F.2dat 843 (“[A] court, when

confronted with a case in which the other three factors strongly favomntlief,] may exercise
its discretion to grant a stay if the movant has made a substantial case on th§.merits.

As to the first factor, th€ourt finds that the government’s appeal raisssious legal
guestion[s].” Aamer, 742 F.3dat 1043 Those questions include whether DHS’s decision to
rescind DACA was subject to judicial review under the Administrative Proeedict (“APA”) ,
see5 U.S.C. §701(a)(2)(exempting from APA reviewdgency actiorjthat] is committed to

agency discretion by laly, and, if so, whkther thadecision was arbitrary and capricipgge5

! Seeid. (noting that, following the Supreme Court’s decisionVifinter v. Natural Resources Defense
Council 555 U.S. 7 (2008g case that dealt with preliminary injunctive reli@fyemains an open question whether
the ‘likelihood of success’ factor is an ‘independent,-8nding requirement™ (quotindamer v. Obamar42 F.3d
1023, 1043 (D.C. Cir. 2014)).
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U.S.C. 8706(2)(A). Of course, this Court has already answered both questions in the afgrmat
as the Courhasexplained at lengtlelsewhere DACA’s rescission wadpoth reviewable and
unlawful because it wabasedchiefly on a “virtually unexplainedtonclusionthat DACA was

unlawful. NAACP v. Trump 298 F. Supp. 3d 209, 249 (D.D.C. 2018)evertheless, the

government has assembled a “substantial case on the, hidaolislay Tours, 559 F.2d &43,and
the fact that the Couhasthus far been unpersuaded by that case does not preclude the issuance
of a stay seeid. (“Thecourt . . .may grant a stay even though its ownrapgh may be contrary

to [the] movants view of the merit8); see als@gJewish War Veterans of the U.S., Inc. v. Gates

522 F. Supp. 2d 73, 79 (D.D.C. 200@)anting a stay pelvt appeal where the nonmovangued
that a D.C. Circuit decision was “directly on point and controls the outcome of thi3.tase”

The remaining dctorslend sufficient supporto plaintiffs’ proposal for a limitedstay
pending appeal (i.e., as to initial DACA applications and applications for advarde qoaly) to
renderthat stay appropriate in light tie government’s “substantial” legal cageeCigar Ass’n
of Am., 2018 WL 3304627, at *4. But they do not support the government’s request for a stay of

the Court’s order in its entirety.

2 Many of the defects in the government’s merits case are apparent even inidfs fimoa stay pending
appeal.For example, the government reiteratsdlogical reading ofCrowley Caribbean Transport, Inc. v. Pe8a
F.3d 671 (D.C. Cir. 1994yherebya court could reject “an enforcement decisiagugporting rationaleand yet be
powerless to remedy the unlawfidriforcement decisioitself,” Gov't’'s Mot. at 6. Similarly, the governmerglies
on United Automobile Workers. Brock a decisiorthat expresslyacknowledgedhat “review might be available
even fora nonenforcementecisiori where, as here that decisions predicated solely on the agetginterpretation
of a statute’or other law. 783 F.2d 237, 245 n.10 (D.C. Cir. 1986) (emphasis addedid. at 245n.9 (declining to
review the decision at issuie that caséecausehere unlike herethe agency’sdecision not to take enforcement
action. . .was predicated on a combination of both statutory and discretionary grpuntls® government also
continues to advance the flawed premise Treadas v. United State809 F.3d 134 (5th Cir. 2015), support8CA’s
rescissionthis time “direct[ing]” the Courto the Fifth Circuit's opinion as though it were somehitnat court’s
responsibility—and not DHS’s-to explain DHS’s decision to rescind the DACA progra@ov't's Mot. at 7.
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The secondfactor—the risk of irreparable injury to DHSfavorsa stay, but only aso
initial DACA applications and applications for DAGCi#ased advance paroleThe Court is
unmoved by the government’s assertionimbry resulting from its being “enjoined from
implementing an act of Congress.” Gov't’'s Mot. at 8. As the Court has alrgptiyred,DHS
has been implementingat act of Congresghe Immigration and Nationality Actunder an i
considered (and hence possibly incorrect) understanding of its enforcement yauttgeg
NAACP, 298 F. Supp. 3d at 249Unlike an injunctionprohibiting the exercise of statutory

authorityaltogetherseeNew Motor Veh. Bd. of Cal. Orrin W. Fox Co., 434 U.S. 1345, 1351

(1977) (Rehnquist, J., in chambers) (concludihgt any time a State is enjoined by a court from
effectuating statutes enacted by representatives of its people, itssafferm of irreparable
injury”), this Courts ordersimply correcs the improper exercise of that authorityo the extent
that such an injuris cognizableat all, it is irsufficient to justifystaying the Court’s order here.

The Court accepts, however, that the additional stafbémetresources requirgdr DHS
to process initial DACA applicationsould constitute a cognizable injurypHS estimates that
full implementation oftie Court’s ordewould lead to the filing of over 100,000 initial DACA
applications an@®0,000 requests for advangarole, which would in turrequire the hiring of 72
temporary employees and the reassignment or hiring of 60riidlemployeesSeeGov't's Mot.
at 9-10. But these burdens apply only as to initial DACA applications, since DHS has been

accepting renewal applicatiossice mid2012 with the exception of a brief period in late 2017



and early 2018 SeeNAACP, 298 F. Supp3d at 218203 The second factor therefore favors
plaintiffs’ proposedimited stay, not the governmentsll stay.

The third factor, the risk of injury to plaintiffs, again favors continuing theastdg initial
DACA applications and applications for advance parole, but not as to renewalatppic
Although the governmemntaintainghatthetermination oexistingDACA benefits—whichwould
immediately end DACA beneficiaries’ work authorizations and could ledlleir removal from
the United States-is not an irreparable harm, this untenable proposition has been rejethesl by
Court andby several othersSeeNAACP, 298 F. Supp. 3d at 245 (noting in the stéyacatur
context that “each day that the agency delays is a day that aliens who mighisatte eligble
for initial grants of DACA benefits are exposed to removal beeafilan unlawful agency actign

see alsdRegents othe U. of Cal. v. DHS, 279 F. Supp. 3d 1011, 1645 (N.D. Cal. 2018);

Batalla Vidal v. Nielsen279 F. Supp. 3d 401, 4335 (E.D.N.Y. 2018). And althoughere are

currently two preliminary injunctionsn placerequiring DHS to continueccepting renewal
applicationsas the Court has previously noted, “those injunctions are both on expedited appeals
and hence could be reversed in tiog-toodistant future.”NAACP, 298 F. Supp. 3dt 245. This
Court’s order—which, unlike the preliminary injunctions enteredparallel litigation, is a final
judgment—will thereforeprevent irreparable hartao plaintiffs and all current DACA beneficiaries
shouldthose othemjunctions be reverseddence, it will not be stayed as to renewal applications.

By contrast, the Court agrees with the district couR@gentghat “while plaintiffs have

denonstratd that DACA recipients . .are likely to suffer substantial, irreparable harm as a result

3When DHS rescinded DACih September 2017, it immediately stopped accepting new DACA applications
but continué to acceptertainrenewal applicationthat werefiled within the next thirty daysld. at 218. Then, in
January 2018, a district court in CaliformiederedDHS to resme accepting renewal applicatiorid. at 220.
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of the rescission, they have not made a comparable showing as to individuals wineVveve

applied for or obtained DACAbenefits. 279 F. Supp. 3dt 1049;accordBatalla Vidal 279 F.

Supp. 3dat 437 (“As in Regents. . .the court finds that the irreparable harms identified by
Plaintiffs largely result from Defendants’ expected failure to renewtiegigrants of deferred
action and especially work authorization, not from Defendants’ refusal to adgideatinitial
DACA applications.”). The same is true of advance parBkeRegents279 F. Supp. 3d at 1049
(concluding that ihability to travel abroad. .dges] not amount to [a] hardship[ustifying a
provisional injunction requiring DHS to resume accepting applications for advance”arole
Batalla Vidal 279 F. Supp. 3d at 437 (citiRRegents279 F. Supp. 3d at 18449). Thus, like the
second factor, the third factor suppatstay as to initial DACApplications and applications for
advance parole, but not as to renewal applications.

The fourth and final facte+the public interest-alsofavors thislimited stay. The Court
has already recognized the disruption that warldue if DHS were to begin @gpting initial
DACA applications pursuant to the Court’s orbatthat order were later reversed on app&ae

NAACP, 298 F. Supp. 3d at 2445 (citingAllied—Signal,Inc. v. U.S. Nuclear Reqg. Comm’988

F.2d 146, 15651 (D.C. Cir. 1993) Just as this potential for disruption previously counseled in
favor of a 96day stay of the Court’s order of vacageged., it now suggests that the public interest
would be served by stay pending appeas to initial DACA applications Like the secod and
third factors, however, this fourth factor does not suppatay as to renewal applications, since
DHS isalreadyaccepting those applications.

In sum, because the government’s appeal raises “serious legal questions,” andthecause

remaining fators—harm to DHS, harm to DACA beneficiaries, and the public interéstor a



stay of the Court’s order of vacatur as to initial DACA applicatimd applications for DACA
based advance parpléhe Court will grant the government’s request for a stay as to those
applications. But because the three equitable factors do notafatay as to applicatiomsr the
renewal of DACA benefitspursuant to the “sliding scale” approach employed in this Circuit,

Cigar Ass’nof Am., 2018 WL 3304627, at *3, the Cawwill not stay its order as tcenewal

applications. And the Court notes again that plaintiffs agree to this limited stay of the Court’s
order pending appeabkeePIls.” Opp’n at 15-16.

. MOTION FOR CLARIFICATION

Finally, the government has movid clarnfication thatthe Court’s August 3, 2018 order
was a final appealablgudgment. SeeDefs.” Mot. for Clarification Regarding Entry of Final
Judgment (“Gov’t’s Mot. for Clarification”) [ECF No. 81] at2. The governmerdlsoseeks an
order dismissingplaintiffs’ constitutional challenges to OA’s rescissioras moot Seeid. at 3
Plaintiffs oppose the dismissal of their constitutional claims but agree that this@agust 3,
2018 order is final and appealableeeid. at 3 n.2.

Initially, the Court deferred ruling on plaintiffs’ constitutional challengedD®CA’s
rescission pending DHS’s response to the April 24, 2018 eatztingDACA'’s rescission on
administrative groundsSee NAACP, 298 F. Supp. 3d at 246 (explaining tR44S “could, on
remand, alter DACAS rescission in ways that might affect the merits of plaintifésistitutional
claims). Because the Court has sirdeclined to reconsider its April 24, 2018 order, a decision

on plaintiffs’ constitutionathallengeto DACA's rescissions unnecessarySeeAlabama Power

Co. v. EPA, 40 F.3d 450, 456 (D.C. Cir. 1994) (declining to address a claim rendered moot by the

court’s vacatur of the agency’s action). Moreover, the Court has alreadgcefihal judgment



on plaintiffs’ remaining administrative and constitutional clairs2eNAACP, 298 F. Supp. 3d
at 249. Thus, the Court’s August 3, 2018 ordenying reconsideratiofadjudicat[ed]all the
claims and all the parties’ rights and liabilities” in this actonl was therefore a final, appealable

order. Fed. R. Civ. P. 54(b).

For the foregoing reasons, the government’s motion for a stay pending appeal will be
granted in part, and the Court will stay its order of vacatur as it appliesdbDACA applications
and applications foDACA-basedadvance parole The government’s motion to clarifyill also
be granted A separate order has been issued on this date.

Isl/

JOHN D. BATES
United States District Judge

Dated: August 17, 2018
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