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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

JOHN ALVIN BECK, )
)
Plaintiff, )

)

V. ) Civil Action No. 17-2488 (TSC)

)
UNITED STATES GOVERNMENTgt al, )
)
)

Defendant.
)

MEMORANDUM OPINION

This matter is before theurt on Defendant$/otion to Dismiss(ECF No. 16). For the

reasons discussed below, the court grants the motion.
I. BACKGROUND

The Smithsonian Institutioms an independent trust instrumentality of the United States.
See20 U.S.C. § 41.t$ Board of Regentsthegoverning bodysee20 U.S.C. § 42(a), tolich
Secretary David J. Skorton repodsee20 U.S.C. § 46 A special police force protects
Smithsonian buildings and grounds, including museums on the National 3440 U.S.C. 88
6301(1)(A), 6306. Smithsonian Directive 405 sets forth the policies and procedures by which
the Smithsonian’s Office of Protection Services (“OPS”) may bar a pémorentering
Smithsonian buildings and grounds for having engaged in prohibited conduct. (Mer& Af P.
in Support of Defs.” Mot. to Dismiss (“Def.’s Mem.”), Ex. A (Smithsonian Direx#05, dated
July 19, 2012) at 1-2.)

On September 29, 201@PSissuedPlaintiff abarringnotice, whichexplained

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2017cv02488/191331/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2017cv02488/191331/19/
https://dockets.justia.com/

For over 10 years, you have engaged in a campaign to draw attention
to what you have characterized as the systematic slaughter of
innocent animals at Cornell University. Your campaign has
included placing advertisements in local New York papers and
erecthg signage on your propertyln addition, you sue€ornell

for dismissing you from employment. Your campaign has included
hostile accusatits against Dr. Skorton, Cornell’s former president.
Since Secretary Skortamappointment at the Smithsonian, yewé

sent correspondence to the Smithsonian multiple times accusing Dr.
Skorton of crimes and violencél he tone of your letters has been
hostile.

You have been observed at the Smithsonian on at least three
occasions this summer and fall asking for the location of the
Secretary's office, despite having no business to conduct with the
Smithsonian. Most recently, on September 26, 2017, you were
present at the Smithsonian castle and inquired about the location of
the Secretaryg office and his phone numberhéh asked the nature

of your business with the Secretary, you raised your voice then told
the officer to disregard your inquiry. You indicated that you had
attended school with the Secretary, but refused to leave any contact
information.

Because of your longtanding record of hostility towards Secretary
Skorton, yourepeated recent attempts to locate his office, and the
confrontational and evasive behavior you displayed on Smithsonian
grounds, you are hereby denied admission[$mithsoman]

buildings [and] groundpn the National Mall in Washington, D.C.]
through September 30, 2018.

(Compl., Ex. (Barring Notice) at 1-2.) The notice adviB&ntiff thatif he failed to obeyt, he
would be arrested and charged with unlawful enttg., Ex. at 1.)

Plaintiff alleges that Secretary Skorton has “violated [his] constitutiorairigy
refusing and denying [him his] rights to visit national treasures on UnitéesSthAmerica
Government Property . . . under threat of arrest and ieidion.” (d. at 3 (page numbers
designated by ECF).) Plaintiff denies ever having been in Washington, D.C., andargr h
any interest in Secretary Skortorgeg idat 5.) He regards the “advertisements that [he] placed

in local papers” and “signage [he has] lawfully erected on [his] property” asige®Dof rights to



freedom of the press and freedom of speetth.af 31) Plaintiff asks thiscourt “to give [him

his] constitutional rights back and damagedd. &t 4 seeAns. to Defs.” Mot. to Dismiss at 5.)

Il. DISCUSSION

A. Dismissal Under Rule 12(b)(1)

Defendants first move to dismiss Plaintif€®mplaint under Federal Rule of Civil
Procedure 12(b)(1) on the ground that tlusrt lacks subject matter jurisdictior-ederal courts
arecourts of limited jurisdictionseeGen. Motors Corp. v. ERA63 F.3d 442, 448 (D.C. Cir.
2004), andhe law presumes that “a cause lies outside [the slirtiited jurisdiction” unless
the plaintiff establishes otherwideokkonen v. Guardian Life Ins. Co. of ABill U.S. 375, 377
(1994). In response to a defendamt'stion to dismiss a complaint for lack of subject matter
jurisdiction, the plaintiff must establigtrisdiction by a preponderance of the evidenSee
Lujan v. Defenders of Wildlif&04 U.S. 555, 561 (19923hekoyan v. Sibley Int'l Cor®R17 F.
Supp. 2d 59, 63 (D.D.C. 2002 evalweting a motion to dismiss under Rul@(b)(1),the court
must “assume the truth of all material factual allegations in the complaint and ‘eotfigtru
complaint liberally, granting plaintiff the benefit of all inferences that catebbieed from the
facts alleged [.]”” Am. Nat'l Ins. Cov. FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quoting
Thomas v. Principi394 F.3d 970, 972 (D.C. Cir. 2005)

“It is elementary thatthe United States, as sovereign, is immune from suit save as it
consents to be sued . . . , and the terms of its consent to be sued in any court define that court’s

jurisdiction to entertain the suit. United States v. Mitchel45 U.S. 535, 538 (1980) (quoting

1 Plaintiff erected six signs on his properynd describes them &sur - four feet by sixteen
feet and two four feet by eight feet in stisplayed on a major highway.” (Ans. to Defs.” Mot.
to Dismiss at 3 (page number designated by ECF).)
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United States v. Sherwoa@tl2 U.S. 584, 586 (1941)). Sovereign immunity extends to
government agencies atwtheir employees sued in their official capaciti8ee Meyer510
U.S. at 483-86Clark v. Library of Congress/50 F.2d 89, 103 (D.C. Cir. 1984) (“Sovereign
immunity . . . bar[s] suits for money damages against officials in dfffggral capacity absent a
specific waiver by the government.”).

The Federal Tort Claims Act (“FTCA”) is suehwaiver of sovereign immunity. Subject
to certain imitations set forth in 28 U.S.C. 88 2@l -a federal district court has jurisdiction
over “claims against the United States, for money damages . . ., for injury . .d bguike
negligent or wrongful act or omission of any employee of the Government” \ubilentployee
was “acting within the scope of his employment, under circumstavtve® the United States, if
a private person, would be liable to the claimant in accordance with the law td¢beyhere
the act or omission occurred,” 28 U.S.C. 8§ 1346(bxé@¢Meshal v. Higgenbothan804 F.3d
417, 428 (D.C. Cir. 2015) (noting that Congress deertteelFTCA. . .the exclusive remedpr
federal officials sued forstopeef-employmenttorts’).

For purposes of this discussion, the court presumes, without de¢idih&|aintiff
articulates viable First Amendment claifies which he demands money damages against the
United States, the Smithsonian Institution and Secretary Skorton in lsislafapacity
“Absent a waiver, sovereign immunity shields the Federal Government andntsegyfrom
suit,” FDIC v. Meyer510 U.S. 471, 475 (1994), arftetSmithsonian Institution is a federal
agency for purposes of the FTC#&geExpeditions Unlimited Aquatic Enters., Inc. v.
Smithsonian Inst566 F.2d 289, 296 (D.C. Cir. 197@irdler v. United State€923 F. Supp. 2d,

168, 186 (D.D.C. 2013)



Plaintiff's FTCA claim fails for two reasons. “Firdte doesot assert that he has
exhaustechecessary administrative remedies under the FTCA, which is a mandatory giggequi
to bringing such a claim in courtEpps v. U.S. Attorney General75 F. Supp. 2d 232, 238
(D.D.C. 2008)citing GAF Corp. v. United State818 F.2d 901, 904-05 (D.C. Cir. 1987)).
Second, even if Plaintiff had exhausted his administrative remedies, the FTEAaaeaive
the government’s immunity for a constitutional toisee Meyer510 U.S. at 477-7&Epps 575
F. Supp. 2d at 23&line v. Republic of El Salvado803 F. Supp. 1313, 1317 (D.D.C. 1985).
Therefore, theourt must dismiss for lack of subject matter jurisdiction Plaintiff's constitutional
tort claims against the United States, the Smithsonian and Secretary Skortoofficials
capacity.

B. Dismissal Under Rul&2(b)(6)

TheFederalRules of Civil Procedure require that a complaint contain “a short and plain
statement of the claim” and “the grounds for the court's jurisdiction” so th&rddat has fair
notice of the claim and the ground upon which it rests. Fed. R. Civ. Ps@&&)jickson v.

Pardus 551 U.S. 89, 93 (2007per curiam) (citing casesRule 12(b)(6) permits defendanto

move for dismissal on the grounds that the complaint has failed “to state a claim uplon whi
relief can be granted.Fed. R. Civ. P. 12(b)(6). Suchmation “tests the legal sufficiency of a
complaint.” Browning v. Clinton292 F.3d 235, 242 (D.C. Cir. 2002). To withstariRlde
12(b)(6)motion, “a complaint must contain sufficidiactual matteraccepted as true, to state a
claim to relief that is plausible on its faceXshcroft v. Igbal556 U.S. 662, 678 (200@nternal
guotation marks and citation omittedA claim has facial plausibility when the plaintiff pleads
factual content thatllows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.Id. A complaint containing only “[tlhreadbare recitals of the
elements of a cause of action, supported by mere conclusory statements” caivetsuiotion
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to dismiss.Igbal, 556 U.S. at 678. In addition, the presumption of truth accorded factual
allegations at this stages not apply to a plaintiff's legal conclusions in the complaint,
including those “couched” as factual allegatioi. (quoting Twombly 550 U.S. at 555

1. Claim Under 42 U.S.C. 8 1983 Against the United States, Smithsonian Institution, and
Secretary Skorton in his Official Capacity

Section1983 provides a remedy where a person acting under color obskitgrict of
Columbia law deprivea plaintiff of his Constitutional rights42 U.S.C. § 1983. Although
municipality may be held liable under the statute for injury suffered as & hisedt of its
unconstitutional policy, practice, or custoseeMonell v. Dep’t of Soc. Svcs. of the City of New
York 436 U.S. 658, 690-91 (1978), “Section 1983 does not apply to federal officials acting under
color of federal law, Settles v. U.S. Parole Comm429 F.3d 1098, 1104 (D.C. Cir. 2005)

(citations omitted). Therefore, Plaintiff’'s claims against the United StatesnpitiesSnian and
Secretary Skorton in his official capacity under § 1983 must be dismissed.

2. Claim UnderBivensagainst Secretary Skorton in his Individual Capacity

Plaintiff is no more successful ife were to raishis claims against Secretary Skorton in
his individual capacity unddivens v. Six Unknown Named Agents of the Fed. Bureau of
Narcotics 403 U.S. 388 (1971). The only plausible theory for a claim of this nature would have
Secretary Skoon held liable fothe actionf a subordinate — the deputy director of OPS who
signed and issued the barring noticBedCompl., Ex. 1 at 2.) “A superior official cannot be
held liable undeBection 198%r Bivensfor the constitutional torts @mployees under him or
her; the common law theory tdspondeat superiatoes not pertain to the federal government in
this context. Epps, 575 F. Supp. 2dt238. Nothing in the @mplaint suggests that Secretary

Skorton personally was involved in issiga of the barring ordeand absent any showing that
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Skorton himself violated Plaintiff's rightshe Bivensclaim fails. See Cameron v. Thornburgh

983 F.2d 253, 258 (D.C. Cir. 1993).

[ll. CONCLUSION

The Court concludes that it lacks subject matter jurisdiction over Plaintiffsitaional
tort claims, and that the complaint fails to state claims under § 1983hamsupon which
relief can be granted. Accordingly, the Court grants Defendants’ motion tcsdighmi Order is

issued separately.
DATE: July 9, 2018 /sl

TANYA S. CHUTKAN
United States District Judge



