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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TIBEBE F. SAMUEL,

Plaintiff
V. Civil Action No. 17-2539 (CKK)
WELLS FARGO & COMPANY,et al,
Defendants

MEMORANDUM OPINION
(April 27, 2018)

At the center of this lawsuit ihe alleged decision @efendantdVells Fargo &
Company and Wells Fargo Bank, N.@&ollectively,“Wells Fargd) to dery aHome Affordable
Modification Progran{*HAMP”) applicationfiled by Genet Damtién 2010. Given its subject
matter one might resonably expect thafls. Damtiewould bea party to this caseShe is not.
Insteadthis casehas been brought by Tibebe F. Samuel, an individual who alleggaigsented
Ms. Damtie in her dealings with Wells Farghls. Damtiés HAMP application was n&r
granted. Shaltimatelyfired Plaintiff in early 2017 .Her home was foreclosed later that year.
Plaintiff filed suit shortly thereafter.

Plaintiff, who does not purport to represent Ms. Damtie in this lawnterds that
Wells Fargo treated himnfairly duringMs. Damtiés HAMP application processPlaintiff's
currentlyoperativeAmended Complaint is filled with generalized allegations of broken
promises, deceptioand defamationlt is nota model of clarityor specificity Defendants have

filed a [12] Motion to Dismiss the Amended Complaint. Upon consideration of the pleadings,

! The Court’s consideration has focused on the following documents:
e Defs.” Mem. in Support oMot. to DismissAm. Compl., ECF No. 12-¢' Defs.! Mot.”);
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the relevant legal authorities, and the record as it currently stands, th€SBAMT S IN-PART
and DENIESIN-PART thatmotion. All of the claims that the Court nadiscernn Plaintiff’s
Amended Complairgire dismissedFor many of thee claims, the statute of limitations has.run
For others, Plaintiff has failed to plead essential elements. And for stilspthere is simply no
private cause of action avéile to Plaintiff.

However, for the first time in his Opposition to Defendahtstion to Dismiss Plaintiff
has raisediefamation and interfereaavith business relationshgaims based oa statement
thatWells Fargo allegedly made kMs. Damtieabout Paintiff in March 2017.Because Plaintiff
proceedpro se the Court has considered these claims despite the fact that they were absent
from his Amended Complaintnlike Plaintiff s other defamation and interference claims, these
claims do not appear to be tirharred or otherwise subject to dismissal on the pleadings on the
current record.Plaintiff’ s lawsuit will be allowed to continue only so that he can assert claims
based on the March 2017 statement. However, the Gduadrder Plaintiff to file a Second
Amended Complaint thapecifically asserttheseclaimsso that there is an operative complaint
in this case that sets forth the claims that are actually at issue going foiissdew pleading
shall also omitheclaims that the Coudismissesith prejudice, as discussed in more detail

below.

I. BACKGROUND
For the purposes of the motion before the Court, the Court accepts as true the well-

pleaded allegations in PlaintisfAmended Complaint. The Court does tiaccept as true,

e Pl’s Oppn to Defs’ Mot. to Dismiss, ECF No. 1&Pl.s Oppn); and
e Defs.’ Replyin Support of Mot. tdismissAm. Compl., ECF No. 1§'Defs.’ Reply”).

In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decisi®eel CvR 7(f).
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however, the plaintiff’'s legal conclusions or inferences that are unsupported bytshe fac
alleged.” Ralls Corp. v. Comm. on Foreign Inv. in Y.%8 F.3d 296, 315 (D.C. Cir. 2014).

In their reply brief, Defendants argue that the Court may not consider exhibitsctunal f
assertiosraised forthe first time in Plaintiff's @position to Defendants’ Motion to Dismiss
because “it is welkettled that a plaintiff cannot seek to amend his pleadings in an opposition to a
motion to dismiss. Defs.” Reply at 3. Although this principle is indeedll-settled in cases
where the plaintiff is represented bgunsel, it does not appiy the same fashion in casgbere
theplaintiff proceedgro se Becaus®laintiff proceeds in this mattero se when determining
whether Plaintiff can sta a plausible claim for relighe Court must considérs complaint in
light of all of his filings, including those submittédresponse to Defendants’ Motion to
Dismiss. SeeBrown v. Whole Foods MK&rp., Inc, 789 F.3d 146, 152 (D.C. Cir. 2015) (“a
district court errs in failing to considelpao selitigant’'s complaint ‘in light of’ all filings,
including filings responsive to a motion to dismiss”) (quoffighardson v. United Statek93
F.3d 545, 548 (D.C. Cir. 1999¥illmore v. AT & T Mobility Servs. LLA40 F. Supp. 3d 1, 2
(D.D.C. 2015) (“the Court, as it must in a case brought iy aeplaintiff, considers the facts
as alleged in &th the Complaint and Plainti’Opposition to Defendant's Motion to Dismiss.”).
Accordingly, the Court has considered Plaintiff's claims in lighalbbf his filings, including his
Opposition to Defendants’ Motion to Dismiss and the attachments thereto.

Plaintiff dleges that Wells Fargo servicadnortgage on a Washington, D.C. property for
which nonpartyMs. Genet Damtievasthe borrower.Am. Compl., ECF No. 9, 11 2, 304s.
Damtieallegedly retaine®laintiff in March 2010 “to handle and complete a Home Loan
Modification Program (HAMP) Application” for herd. 11 23, 30. HAMP provides incentives

for mortgage servicers to modify eligible first lien mortgages saiegtayments of



homeowners who are in default or rigkdefault can be reduced to affordable levets.|1 18
19. Plaintiff is a seHdescribed “loan modification consultant” who helps home owners navigate
the HAMP application procesdd. § 27. As is required by law, Plaintiff was not to be mid
Ms. Damtieunless andintil herHAMP applicationprocess was completedd. 1129, 312

An “Authorization letter” was sento Wells Fargo notifying it of Plaintiff'setentionby
Ms. Damtie and Wells Fargo allegedigsponded to the letterdicating that itagreed tavork
with Plaintiff asMs. Damtie’s agent.d. 11 3, 322 Wells Fargo allegedly indicatetat it would
make a decision olls. Damtie’s HAMP application within 480 days (assumintpat all
requiredinformation had been providedid. 11 4, 32. However, according to Plaintiff, the
process ended up taking more than seven yeédrduring this period Plaintiff allegedly
completedhumerous tasks on behalft. Damtie g.g, “faxing and mailing documents” and
“letter writing”). 1d. 1 5. Plaintiff continued to wk asMs. Damtie’s agent until April 2017
when, fustrated with thelelay,Ms. Damtie terminated his representation &meéd a new
representativeld. 1 4# In June of that year her home was forecloddd.

Plaintiff alleges thatVells Fargdied when it indicatedn 2010 thatMs. Damtie’s

application would be processed in 45-60 ddgs.{ 6. h fact according to Plaintiff, Wells

Fargo“never had théntention of modifying the loan at all.1d. 116, 46-47. Instead, Wells

2 Plaintiff makes clear in his Amended Complaint that he is bringing this‘caggs own
behalf.” 1d. { 9.

3 In his Opposition to Defendantglotion to Dismiss, Plaintiff indicates that multiple such letters
were sent and acknowledged by Wells Farg§eePl.’s Oppn at 2, Exs. A & B.

4 Plaintiff has attached to h@pposition to Defendantslotion to Dismiss two letters thMs.
Damtie allegedly sent to hithrough which she terminated his representation due to her
frustration with Plaintiffs failure to secure a loan modification forrieom Wells Fargo.See
Pl’s Oppn, Exs. E & F.



Fargo’sintention wasallegedly“to accumulate interest in the mortgag&tolong the HAMP
process” and eventually foreclose on the home when profitable to Wells Far§ds.

In a section of his Amended Complaint entitled “Defamation of Character and
Interference in Plaintiff's Business,” Plaintiff alleges that Wells Fargo madain false
statements about Plaintiff dds. Damtieand othersld. 1 4245. In his Amended Complaint,
Plaintiff alleges two specific instance$iensuch false statements were made. First, Plaintiff
alleges that “[i]n the Superior Court of the District of Columbia in July 2016 darhmggaring,
the defendant’s representative madalse statement regarding the Plaintifid § 42. Second,
Plaintiff alleges that “[ijn August 2016, a complaint was lodged by the borrowershgae
Defendant to Consumer Financial Protection Bureau (CFPB)” and “althibadhefendant and
the Plainiff discussed . . . the complaint,” Defendants “provided false information to the CFPB
stating that the Defendant was ‘unable to reach the Plaintiff’ in order tesaditre issueas the
complaint.” Id. § 43. Finally, although not alleged in his Ameth@omplaint, Plaintiff has
raised a third allegedly defamatory statement in his Opposition to Defendanishib
Dismiss. According to a lettatlegedlysent byMs. Damtie to Plaintiff, a Wells Fargo customer
service representatiteld Ms. Damtie onMarch 28, 2017 that her HAMP application had not
been granted in part because Wells Fargo had been unable to get in touch with. FBBaatiff
Pl.’s Opp'n, Ex. E.

Defendants have moved to dismiss the Amended Complaint under Federaf Rivig

Procedure 12(b)(6). That motion has been fully briefed and is now ripe for resolution.

Il.LEGAL STANDARD
Under Rule 12(b)(6), a party may move to dismiss a complaint on the grounds that it

“fail[s] to state a claim upon which relief can be grantdeetl. R. Civ. P. 12(b)(6):[ A]



complaint [does not] suffice if it tendensadked assertion[silevoid of further factual
enhancement.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly

550 U.S. 544, 557 (2007)). Rather, a complaint must contain sufficient factual allegatipifis that
accepted as truéstate a claim to relief that is plausible on its facBwombly 550 U.S. at 570.

“A claim has facial plausibility when the plaintgfeads factual content that allows the court to
draw the reasonable inference that the defendant is liable for the misconduct’allghatl. 556

U.S. at 678.

[11. DISCUSSION

A. Conclusory Allegations of Wrongdoing

At the outsetthe Court notes th&tlaintiff's Amended Complaint is littered with
generalized, conclusory allegations of wrongddhmeg are insufficient to state a claim against
Defendants See, e.gAm. Compl. 1 (alleging that Defendants engagethiisconduct,
deceptive business practices, interference in business relations, and aefaietiaracter”)id.
1 4 (alleging that the HAMP application process was delayed due to “decpgotices and
dishonesty by the defendantiq. 9 6 (alleging that Defendants “lied,” “made deceptive and
dishonest statements,” and provided information that was “harmid!'y;35 (“Defendants have
engaged in a pattern of unfair and deceptive practiqa®vid[ed] false information” and
“fail[ed] to deal with the Plaintiff in good faith and engag[ed] in deceptive practicesy) 39
(“Defendant violated federal laws, violated the District of Columbia J@n@gram requirements
and contractual requirements governing loss mitigatiod.’)j 40 (deging that Defendants have
“engaged in a pattern of unfair and deceptive practicek™y; 41 (alleging that Defendants failed
“to respond to borrower and Plaintiff's inquiries” and “provid[ed] false or miktea

information” on certain issuesyl. 144 (alleging “improper, unlawful, deceptive, and unethical



conduct of the Defendant”)d. § 50 (alleging that “Defendant abused its authority and abused
the HAMP process; the Defendant violated duties owed to the Plaintiff; thadaefeviolated
Federaland the law of the District of Columbia; and the defendant’s unlawful, deceptive,
unethical, and fraudulent conduct has resulted in injury to the Plaintiff in thig Sase”

Theseconclusory, “naked assertions” of wrongdoing do modtdaintiff’'s lawsuitin
survivinga motion to dismissSeelgbal, 556 U.Sat678. Cursory, unexplained allegations of
misconduct do not satisfy the pleading standards of Federal Rule 8 and, to thelextéfftis
alleging fraudtheycertainlydo not satisfy the heightenpteadingstandards of Federal Rule
9(b). Below, the Courddresses whethtre specificallegatiors in this case are sufficient to
state plausible claims for relief pursuanthie causes of action Plaintiff appears to £eeding.
B. Contract Claims

To the extat Plaintiff intends to assecbntract clairs, thoseclaims aredismissedvith
prejudice. The Court can only discern ompotentialagreement from Plainti$ pleadings that
could, theoretically, support a contract claim between Plaintiff and Defen@afiendants
alleged‘promise” in 2010to Plaintiff that they woulghrocesdMs. Damties HAMP application
within 45-60 days (assuming all required information had been providadsuming for the
purposes of Defendantglotion to Dismiss that Plaintiifould have standing to enforce this
promise, and thdhis promisecould serve as the basis for an actionable contract claim,

Plaintiff’ s claim stillmust be dismissed with prejudice becatigestatute of limitations has run

® This sort of allegatiomakes up a large portion of Plaintiffs Opposition to Defendaktstion
to Dismiss as wellSee, e.g.Pl.’s Oppn at 35.

® Plaintiff makes other extremely vague, broad assestof “promise$,but none are pled with
sufficient particularity to state a claim. Courts regularly dismiss vagimprecisecontract
claims. SeeBurnett v. Am. Fed’'n of GavEmployees102 F. Supp. 3d 183, 193 (D.D.C. 2015)
(citing cases).



“The statuteof limitationsin the District of Columbia for briging abreach of contract clais
three year$ and it begins to run at the time of the allegegdish. LoPiccolo v. Am. Uniy.840 F.
Supp. 2d 71, 77-78 (D.D.C. 201@j)ting D.C. Code 8§ 12-301f). A breach of contract claim
premised on Defendantsilure to comply with the 45-60 day timeline promise would have
accrued when Defendants (allegedly) failed to make a decisibsddamties HAMP
application within that timeframe. This was sometim@010, far more than three years before
this case was filed in November 2017.

In addition, itappears that Plaintiff intends &ssert a claim fdoreach of contract based
at least in partpn the implied duty of good faith and fair dealirggeAm. Compl.{{ 4651
(section of allegations under heading “Breach of Implied Covenant of Good Faithiand Fa
Dealing Asserted by Plaintfjf. This claim isfundamentallyfflawed It is true that in the District
of Columbia,” all contracts contain an impliehity of good faith and fair dealirig. Allworth v.
Howard Univ, 890 A.2d 194, 201 (D.C. 2006) (quotiRgul v. Howard Univ.754 A.2d 297,
310 (D.C. 2000)). But, besides the alleged promise to prted3amti€s application in 45-60
days (which, as described above, is not actionaBlaintiff does not identifya contract between
himselfand Defendants to which such an implied duty might att@ble. actuatontractual

relationships relating to the mortgage in this case invdWedamtig not Plaintiff® Withouta

’ Plaintiff states in his Opposition to Defendamt®tion to Dismiss that his contract claims are
timely because he submitted additional HAMP applications in 2@&&®)1.’s Oppn at 9, but this
argument misses the mark. Plaintiff may have submittedianalitHAMP materials in 2016,
but he only alleges that Defendants promiseato procesds. Damties application in 45-60
days in 2010.

8 Although somewhat difficult to square with the remainder of PlaistiffltegationsPlaintiff
indicates in his Opposition to Defenddriotion to Dismiss that he is not attempting through
this lawsuit to challenge Defendandecision to denyls. Damtiés HAMP application Pl.’s
Oppn at 12. Had Plaintiff asserted such a claim, it would be stutpedismissal because
Plaintiff does not have standing to sue Defendants for their alleged failure tdigrddamtie a
HAMP loan modification.



contractial relationshipthere can be no claim for breachtloéimplied duty of good faith and
fair dealing. SeeKoker v. Aurora Loan Senving, LLC, 915 F. Supp. 2d 51, 65 (D.D.C. 2013)
(“theimplied duty of goodfaith andfair dealingonly applies in the context of a pagy’
contractual performante And, even ifPlaintiff were a party to the mortgage contracts at issue
in this caseconsidering but declining grantaloan modificationto a defaulting borrowedoes
notitself violate thamplied duty of good faith and fair dealingeeln re ColemanNo. 06-
00254, 2009 WL 9061560, at *7 (Bankr. D.D.C. May 11, 2009) (with respect to good faith and
fair dealing claim, holding that defendant home loan company “was not obligated ty modif
[plaintiff’s] Mortgage or otherwise engage in workout agreements that would giveiffjltet
opportunity to become current on his payméntstor these reasorBlaintiff cannot stata
claimagainst Defendantser breach otheimplied duty of good faith and fair dealingll of
Plaintiff’ s contractclaims aretherefore dismissedith prejudice®
C. Fraud Claims

Next, although it is not clear whether Plainaiftuallyintended to assert a claim for
fraud, the Court notes that he has not adequately pled such a claim. At the thréshatthres
of fraud must be pled with particularitfseeFed. R. Civ. P. 9(b) [A] party must state with
particularity the ciramstances constituting fradd Hlled as it is with generalizations and
conclusory allegations of wrongdoirlaintiff’s Amended Complairtoes not satisfy this

heightened pleading stdard.

%In his Opposition to Defendantglotion to Dismiss, Plaintiff stategn passing}hat

Defendants owetlim a fiduciary duty.SeePl.'s Oppn at 6. Plaintifi—~who appears to have had
an arn’s length business relationship with the Defendaritas-not alleged any facts that would
support the claim that such a duty was ow8deHaynes v. Navy Fed. Credit Unids2 F. Supp.
3d 1,9 (D.D.C. 2014) (holding that aarfris lengthbusinesselationshifi with ahome

mortgage lender did not give rise to a fiduciary duty).

9



Plaintiff’ sfraud claimis fundamentally flawed for additional reasodssuming that
claimwasbased on the allegedly false statement that Defendants would pscd&3amtieés
HAMP application within 4560 daysthe claimfails becausét is time-barred. As with
Plaintiff’ s contract claimhisfraud claimwould besubject to a three year statute of limitations.
SeeHawkins v. Greenfield797 F. Supp. 30, 33 (D.D.C. 199Blaintiff did not file suit within
three years of the accrual of a claiasbd on this statement.

Plaintiff cannot state a fraud claim based on the other allegedly false statements
mentioned in his Amended Complaint (or opposition bbefause hdoes not allege that he
relied onthose statements'Under D.C. law;[ tlhe essential elements of common law fraud are:
(1) a false representation (2) in reference to material fact, (3) made with kgewateis falsity,
(4) with the intent to deceive, and (5) action is taken in reliance upon the represeéht&usby
v. Capital One, N.A772 F. Supp. 2d 268, 275 (D.D.C. 2011) (quottogt Lincoln Civic As%,

Inc. v. Fort Lincoln New Town Cor@44 A.2d1055, 1074 n.22 (D.C. 2008)As noted above,
Plaintiff alleges that] ijn the Superior Court of the District of Columbia in July 2016 during a
hearing, the defendastrepresentative made a false statemegdrding the Plaintiff and“[i]n
August 2016, a complaint was lodged by the borrower against the Defendant to the Consumer
Financial ProtectioBureau (CFPB) . . . [and] the Defendant provided false information to the
CFPB stating that the Defendant wasable to reach the Plaintiff despite the fact that
Defendants had allegedly actuatiyoken with Plaintiff. Am. Compl. 11 42-43. Additiolyah

Wells Fargo representative allegedly made a false statement about PlamsffDamtie in

March 2017.SeePl.’s Opp’n, Ex. E. Plaintiff does not allege thathelied onany ofthese

statements. Quite the opposithe seems to have knowmatthese statements wejalegedly)
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falsefrom theoutset!® Reliance is a fundamental element of any fraud clé@ecause that
element is missing herBlaintiff cannot state a claim for fraud based on these statentsegs
Malek v. Flagstar Bank70 F. Supp. 3d 23, 31 (D.D.C. 20Xdi)smissing fraud claim for failure
to pleadthe*“critical elemerit of “reasonable reliance to [plaints] detriment on the
defendant’s condud)..

Accordingly, Plaintiffs fraud claims are dismisse@hedismissal will be without
prejudiceto the extent that is based on Plaintif failure to plead with particularity. However,
if Plaintiff were to seek to reassert a fralaim with the sort of particularity required by Federal
Rule 9(b), he may do so onflyhe can allege a claim based on statemiatherelied upon,
thatarenot barred by the statute of limitat®rand that are otherwise cognizabMone of the
statements currently alleged in the Amended Comp{ambpposition briefsatisfy these
requirements.

D. Statutory Claims

Plaintiffs Amended Complaint and his Opposition to Defendadvitdion to Dismiss
contain eferences to various statutesong ofthese statutesan support any actionable claim in
this case.To the extenPlaintiff is asserting a claim under the D@nsumer Protection
Procedures Adt' CPPA), this claim failsfor lack of a consumemerchant relationship* The

CPPA"prohibits merchants from making material misrepresentations to consurBetsby v.

101n his Opposition to Defendantglotion to Dismiss, Plaintiff attempts to demonstrate reliance
by arguing thatVis. Damtierelied on Wells Fards statements. P$. Oppn at 11. This attempt
fails, becaus®ls. Damtie is not the plaintiff in this case

1To the extent Plaintiff intended to pursue a CPPA claim based on the alleajsdlgthtement
that Defendants would procesls. Damtieés HAMP apflication within 4560 days, thatlaim
would also fail because it is tiri@arred. Courts apply a three ysgatute of limitations to CPPA
claims,seeBradford v. George Washington Uni249 F. Supp. 3d 325, 335 (D.D.C. 2017), and,
as described aboweith respect to Plaintifé contractind fraudclaims, Plaintiff s claim was not
filed within this period.
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Capital One, NA, 932 F. Supp. 2d 114, 143 (D.D.C. 2018he law“applies only to consumer-
merchant relationshigs.Busby 772 F. Supp. 2dt279. It ‘doesnot reach transactions intended
primarily to promote business or professional interesghaw v. Marriott Int’'l, Inc. 605 F.3d
1039, 1043 (D.C. Cir. 2010). Plaintiff has not alleged a consumechantelationshipin this
case Plaintiff was not a Wells Fargo custonmerborrower Plaintiff was hiredas a professional
consultant to help a ngoarty complete a HAMP applicatidhat shesubmitted to Defendants.
Defendants allegedly harmed Plaintiff while Plaintihs working on that noparty s behalf in
his professionakapacity. Under no plausible set of facts could this be constrised@ssumer-
merchant relationship.The relationship between Plaintiff and Defendants, to the extent one
existed, was a business or professioakitionship Accordingly, Plaintiff cannot ate a claim
under the CPPASeeBusby 932 F. Supp. 2dt 14344 (dismissing CPPA claim for lack of
consumer-merchant relationshiBusby 772 F. Supp. 2d at 279-80 (same).

Plaintiff references various other statutes in his Amended Complaint, bugltoelp not
provide him with an actionable claim. To the extelatintiff is attempting to asseat claim
under the~ederal Trade Commission AECFTC Act’), that claim fails because the FTC Act does
not provide for a private cause of actiom.h& FTC Act is enforced exclusively by the FTC;
there is no private rightf@action under the statute United States v. Philip Morris Inc263 F.
Supp. 2d 72, 78 (D.D.C. 2003) (citiktplloway v. BristolMyers Corp, 485 F.2d 986, 989 (D.C.
Cir. 1973). Similarly, to the extent Plaintiff is asserting a claim under HAMP jtsalth a
claim would fail because HAMP also does not provide for a private cause of &tereake v.

Prensky 798 F. Supp. 2d 254, 258 (D.D.C. 2011) (holding that HAMP does not provide a private

12



cause of action and citing numerous casgé#ccordingly, Plaintiff cannot state a claim under
any of the statutes referenced in his pleadifigsse claims, to the extent Plaintiff intended to
assert them, are dismissed with prejudice.
E. Defamation and Interference with Business Relations Claims

Finally, Plaintiff allegesthat Defendants defamed h{land therefore alsimterfered with
his businesselationg, by making variougalsestatements about his representatioMef
Damtie The Court will grantn-part and denyn-part Defendantdviotion to Dismiss these
claims. TheCourt will grant Defendantsnotion and dismiss these claims to the extentthest
are based on the statemedentified in paragraphs 41 through 45 of the Amended Complaint,
which have already been discussed multiple timekis Memorandum Opinion. Again, those
statementsre:“In the Superior Court of the District of Columbia in July 2016 during a hearing,
the defendans representative made a falseeat@ent regarding the Plaintiffand ‘In August
2016, a complaint was lodged by the borrower against the Defendant to the ConsunwalFina
Protection Bureau (CFPB) . . . [and] the Defendant provided false information to the CFPB
stating that the Defendawas‘ unable to reach the Plaintiff” despite the fact that Defendants
had allegedly spoken with Plaintiff. Am. Comf{] 4243.

The statute of limitations for defamation in the District of Columbanis year.Seelin
v. Ministry of State Se254 F. Supp. 2d 61, 68 (D.D.C. 2003) (citing D.C. Code § 12-301(4)).

These statements were mamtelater than August 2016, more than a year before this case was

12 pefendantsMotion to Dismiss contains an argumématMs.” Damti€s termination of

Plaintiff without compensatiois not actionable Defs. Mot. at 13-14. This argument appears
to attack a claim Plaintiff is not making-he Court does not understandiRtiff to be suing
Defendantgor nonparty Ms. Damties termination of Plaintiff. Plaintiff appears to concede that
the law allowedMs. Damtieto not pay him. Am. Compl.  29.
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filed in November 2017. Plaintif’ defamation claisibased on thestatementareaccordingly
time-barredand therefore dismissed with prejudiéeAlso time-barred is any interference with
business relations claim based on these same allegedly false statements. Batelas® t
would bebased entirely on the same set of underlying facts adiRlamefamation claim, it is
also subject to the ongear statute of limitations for defamation claing&eBrowning v.

Clinton, 292 F.3d 235, 244 (D.C. Cir. 2002) (holding taien atortious interference claim is
basedsolelyon allegedly defamatory remarks, it'iatertwined with plaintiff's defamation
claim and therefore subjecttive sameneyear statute of limitations).

However, in his Opposition to Defenddr4otion to Dismiss, Plaintiff has indicated that
Defendantalso made false and defamatory statements about lMa.tdamtie in March 2017.
Pl’s Oppn at 10. Plaintiff has attached to his Opposition what purports to be a lettekisom
Damtie to Plaintiff indicating as mucl&ee id. Ex. E. Specifically Ms. Damtie writeghat in
her“conversation witl{a] Wells Fargo customer service representative on March 28, 2017, |
have been informed that they have been trying to get in touch withnyouliple occasions
and they are unable to reach youd. She catinues on to explain that Wells Fargo indicated
that this inability to reach Plaintiff was part of the reaatry Ms. Damties HAMP application
had not been grantedd. Plaintiff claims that this statement was fadseldefamed him to his
thenclient. Because Plaintiff is representing himpetf se the Court considetbese
allegationgdespite lheir absence from Plaintif Amended Caplaint. SeeBrown, 789 F.3d at

152 Fillmore, 140 F. Supp. 3dt 2. This alleged statement was made less than a year before the

13 Evenif Plaintiff’s claim with respect to the July 2016 statement was nottiarmed, that
statement-which apparently took place in a hearing before the Superior Court for the District of
Columbia—would likely be protected by the judicial proceedings prigileg
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filing of Plaintiff’s lawsuit. A defamation or interference with business relations claim based on
this statement is accordingly not tirbarred.

Other than arguing that the Court should ignore the March 2@tement altogether
because it was not alleged in PlaingfAmended Complainta contention that the Court has
already rejected-Defendants argue that a defamation claim basdbeoiarch 201statement
is barred byhe“single publication rulé. Defendants misinterpret that rul&nder he single
publication rule, “publicatiomf defamatory mattegives rise to but one cause of action for
libel, which accrues at the time of the origipablication™ Jin, 254 F. Supp. 2d at 68 (quoting
Ogden vAssn of the United States Army/77 F.Supp. 498, 502 (D.D.C. 1959)Betause
the statuteof limitationsruns from the date of the original publication, any subsequent sale or
delivery of a copy of the publicatiadoes not create a new cause of actidd. In other words,
“for purposes of thstatuteof limitationsin defamationclaims, a book, magazine, or newspaper
has one publication date, the date on whichfitss generally available to the publicMullin v.
Washington Free Weekly, In@85 A.2d 296, 298 n.2 (D.C. 2001).

The single publication rule does not bar a defamation (or interference with Isusines
relations) claim based on the alleged staterhgM/ells Fargo tdvis. Damtie in March 2017.
Unlike cases where the singlablication rule applieshis is not a case wheBefendants
originally published a&tatemenand that statement was thdistributed by another. Instead, this
is a case where (allegediylultiple representatives of Defendants made sirbildiseparate
statements about Plaintiff over a period of tithat were each allegedly false and defamatory
Under these circumstancest]t[is the general rule that each communication of the same

defamatory matter by the same defamer, whether to a new person or to the samesperso
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separate and distinct publication, for which a separate cause of action ariestateiRent
(Second) of Torts § 577A (197%).

Accordingly, Plaintiffs lawsuit is not dismissed to the narrow extent thatbased on
Plaintiff’s claim thatDefendants made false and defamatory statements about Kisa Bamtie

in March 2017.

V. CONCLUSION
For the foregoing reasons, the CABRANTSIN-PART and DENIESIN-PART
DefendantsMotion to Dismiss the Amended ComplaimRlaintiff's contract claims, statutory
claims and defamation claims based on statements that occurred ifa@016lated interference
with business relations claims) are dismissed with prejudice. Plaritdlud claim is dismissed
without prejudice. Plaintiff shalllk a Second Amended Complaint teats forthPlaintiff’s
defamation and interference with business relations claim badbéé statemerdllegedly made
by Defendants in March of 20BAd omits claims that the Court has dismissed with prejudice
An appropriate Order accompanies this Memorandum Opinion.
Is/

COLLEEN KOLLAR-KOTELLY
United States District Judge

141n their reply brief, Defendants argue thaeither the Plaintif6 Amended Complaint, nor his
Opposition, makes any allegation of wrongdoing by WFC [Wells Fargo & Coyhpérstead all

of his allegations are directed at WFB [Wells Fargo Bank, N.Akfs. Reply at 2

Accordingly, Defendants movfer the dismissal of all claims against WF{@. As an initial

matter, although Defendants claim that this argument was raised in their Mdomaram

Support of the Motion to Dismiss the Amended Complaint, the Court has reviewed that
Memorandum and is unable to find mention of this argument. Regardless, the one narrow claim
that the Court has allowed to remain in this éagemsed on a statement allegedly made by

“Wells Fargo customer serviceahd itis not clear at this point whether tlsdtement was made

on behalf of WFC or WFBBoth Defendants shall remain in the case.
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