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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EUGENE HUDSON, JRet al.,,
P laintiffs,
V. No.17-cv-2543(KBJ)

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES

Defendant

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER
REQUIRING PLAINTIFFSTO AMEND THEIR COMPLAINT

Plaintiffs Eugene Hudson, Jr. and Dana Duggiwhoarecampaigning to be
union officenolders, have filedhe instant lawsuit against their union, the American
Federation of Government Employees (“AFGE'(([SeeCompl., ECF No. 1.)Because
this Court cannot assure itself of its own jurisdiction to resebkreeral of the claims
thatPlaintiffs say they are noweeking to litigatgseePlIs.” Resp. to AFGE’s SuppBr.
(“Pls.” Resp.”), ECF No. 19at 3-5)—whichappear nowhere in the complaint
Plaintiffs must amend their pleading.

l.

The complaint in this mattavas filed on November 28, 2017n this onecount

pleading Plaintiffs allege that AFGE"has denied [them] access to the AFGE

TrueBallot email system” for the distribution tifeir campaign literaturgn violation

! Page numbers hereiefer to tlosethat the Court’s electronicasefiling systemautomatically
assigns.
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of their rights under the Labdvlanagement Reporting and Disclosuxet (‘LMRDA”),
29 U.S.C. #401let seq.(Compl.§ 40) Andin boththe compléant andP laintiffs’
secondnotion fora preliminary injunction, Plaintiffspecificallyask ths Court to
“[d]irect AFGE to grant access to the TrueBallot email system fdridistion of
campaign literature[.]”(ld., Relief Requested, 1 8ee alsdls.’RevisedViot. for
Prelim. Inj. (“Second Mot. foPI”), ECF No. 8, at1 (askinthe Court to “[rquire
[AFGE] to give Plaintiffs immediate accessto its email distribution sysieto the
TrueBallot email system for distribution of carmajgn literatureo the membership or
selectedyroups of members”).)

This request was seemingly fulfiled dmnuary 5, 201,8vhenthe contractor
whomAFGE hadhired to prepare th€rueBallot emailsystenfor use by candidates to
distribute campaign literature completed its waahkd P laintiffswere grante@ccessto
thatemail system (SeeDef.’s Surreply inOpp’n to Pl.’s Revised Mot. for Prelim. Inj.
(“Def.’s Surreply”), ECF No. 15, at 1.But Plaintiffsapparentlyharborqualmsabout
the operation and scope of the TrueBallot systemd they have also expressed
concernsabout the union’s delay in grantingem accessto that systerfSeePIs.’
Resp. to Order to Show Caug®Is.” Resp. to Show Cause”), ECF No. 164at Thus,
Plaintiffs haverefused to conced#at their receipt oAccesso TrueBallotmoots their
case and instead, have pivoted toward making various other contentions about AFGE’s
purported violations ofhe law.

Specifically,in their response to this Court’s Order to Show Cause regarding
mootnessgeeMin. Order of Jan. 18, 2018p laintiffs represemdthatthree

outstandindegalquestiongemainin this action (1) whether AFGE’s refusalto



accommodate Plaintiff Hudson’s request for email aceg¢ssearlierpoint in time(in
January of 201)/violated the LMRDA;(2) whether Plaintiffs are entitletd litigation
costs and attorney’s fe@sconnection with their filing of this lawsyiand(3) whether
granting the candidates accesshteTrueBallotemail systemactuallyfulfil s AFGE’s
obligations under the LMRDA, becausgen with such access, cadates allegedly
were not permitted to distribufggeratureto local delegatesntil all local delegates are
electednorcould candidates reach the entire membership of rané&file members,
including those for whom the union has only a government mmuamail address on
file. (SeePls.” Resp. to Show Cause¢5-6,9-14)

Plaintiffs’ position shifted yet agaiafterAFGE’s counseobrally represented
during this Court’s motion hearinifpat AFGEwill permit candidates to make
distributions to local delegates using the TrueBallot email system oliryrbasis
(SeeTr. of Prelim. Inj. Mot. Hr’'gat55:8-18, 63:8-12.) Indeedtheparties have
continued to negotiatearious access issuemdP laintiffs have informedhe Court
regardinghe status of their talks arrtain concessions that Plaintiffs agparently
willing to makein light of AFGE’srepresentations (SeePlIs.” Resp.at 1-3.) Intheir
most recentiling, Plaintiffsindicatethat, now,the following are the onlyissueghat
remain in disputefl) “[w]hether the LMRDA gives candidates the right to distribute
campaign literature to a specific portion of the membership if suchlolisimn is
practical’(i.e., whether any emailystem that AFGEprovides must permit candidates
“to select specific portions of the membership” to engR) whetherP laintiff Hudson
“obtained the[physicallmailing labels[for union membersin 2016 improperly”; (3)

whether “AFGE’s conduct was inconsistent with the LMRDA’s require me ntqinatgg



in January 2017”; and (4) whether “Plaintiffs axetitled to be reimbursed for their
litigation costs and reasonable attorneys’ fee@d.at 3-5.) Plaintiffsalsoreport that
theyhave offered tavithdrawcertain previous claim4b]ased upon conversations with
AFGE’s counsel . . providedthat” AFGE fulfills their new requests.See id2-3
(emphasis in original)

Thus,Plaintiffs appear tbelieve thathis Court stands ready tact as referee
and counselowith respect tahe partiesperpetuatenegotiations of therespective
positions onvarious issuebased on reatime developments in the ¢duallandscape as
this case proceedsk-orthe reasons explained below, Plaintiffs are sorely mistaken.

.

Federal courts are constrained by Article 111 of the U.S. Constitution tocéese
their powers only with respectaxtual{c]ases or“[ c]ontroversieg]” U.S. Const.
art. 11,8 2, cl. 1; see alsdron Arrow Honor Soty v. Heckler464 U.S. 67, 7Q1983).
Given the above recitatiasf the manner in which this litigation has unfolddedere can
be no doubt thaintervening events the instant case-i.e., AFGE’s grant of accessto
TrueBallot, andP laintiffs’ various responseshave “outrun the controver$yhat
Plaintiffs presergdin their complaint, such thait least some of theinitial claimsare
now moot andthis Court “can grant no meaningful relief” with respect to them
McBryde v. Comm. to Review Circuit Council Conduct & Disapibtrders of Judicial
Conference of U.$264 F.3d 52, 55 (D.C. Cir. 2001).

Stated simply the unquestionablgravamen oP laintiffs’ charge against AFGE
as set forthn the complaintis that AFGE violated the LMRD Ay denying Plaintiffs

access to th@rueBallotemail system(SeeCompl § 40 (allegingthat “AFGE has



denied [them] access to the AFGE TrueBallot email sysjeid. 1 45 (alleging that
“General Counsel Borer’s refusals to permit candidate Hudson to distrilautb@aign
literature through the TrueBallot system until after the election o€ afivention
delegates violated the LMRDA)d., Relief Requested] 2 (askinghe Court to
“[d]irect AFGE to grant access to the TrueBallot email system fdridistion of
campaign literature”).)But now thatPlaintiffs have been granteatcess t&A\FGE’s
TrueBallotemail systenand are free to contact delegates whenever they,waant
seekto sustairvariousnewclaimsabout theadequacyf the TrueBallosystem(seg
e.g.,Pls.” Resp.to Show Caus¢ 8-14 (arguing that the TrueBallot system does not
fulfill the requirements of the LMRDA) including demands thaAFGE alter
TrueBallot’'smechanismso reflect Plaintiffs’ own views about how it shouigerate
(see e.g,Pls.” Respat4 (assertinghatone unresolved issue 8hetherAFGE must
provide “a method for Plaintiffs to be able to select specific portions of the
membership” temalil).

Unfortunately forP laintiffs, the purportedly“remainingissues$ related to the
features of the TrueBallot systeanthe propriety of how Plaintiff Hudson obtained
physical mailing labelgid. at 3) werenotsquardy presented i laintiffs’ complaing
andPlaintiffs themselvesappear to recognize as mudafiven theirrepeated, updated
representations regarditige issueghat the parties have yetto resalvi is alsoclear
beyond cavil thaad complaint’s claimgannot be amendadplicitly, through
subsequent briefing or otherwisgee Colbertv. District of Columb,i&8 F. Supp. 3d 1,
13 (D.D.C. 2015)thereforeP laintiffs’ currentcatalog of disputed issudssno legal

effect.



An additional complication has arisen with respedhi onessuethatP laintiffs
haveidentified as the sole remaining disputequiring preliminaryinjunctive relief—
i.e.,whetherAFGE mustaccommodate Piatiffs’ request td'be able tselect specific
portionsof the membershipto email (Pls.” Suppl. Resp. &8-4.) It appears that
Defendant AFGE has not eveaspondedo this claim, either orally or inwriting, much
less responded in a manner th&arlydemonstrates that a case or controversy exists
with respecttdhis contention (Seeid. (“AFGE counsel said he understood the request
and would be following up with AFGE on the matter, but he did not waive AFGE’s
right to object to the legal obligation to provide such selection ability to Fffsir{).)
Thus, this newegalclaim is manifetly unripe, and theCourthas no power toeview
it. Cf.Socialist LaborPartyv. Gilligand06 U.S. 583, 589 (1972)ifding a case
premature foadjudication wheréheremaining issue was “one that received scant
attention in [the] complaint” and ithe briefing, and any injury was speculafiy&exas
v. United Statess23 U.S. 296, 300 (1998) (“A claim is not ripe for adjudication if it
rests upon contingent future events that may not occur as anticipated, or indeadtmay
occur atall.” (internal gotation marks and citation omitted)).

The bottom line is this:this Courtknows full wellthat lawsutis can be catalysts
for changeand as such, thegansometimes evolvasthe parties undertake retine
reevaluations of their respective positionBut federal courts can only resolve live
disputes that are nonetheless pinned dsewiiiciently, soas to presemtoncreteactual
controvergesfor the court to dissect; we have neither thehoritynor the ability to
adjudicate constantly moving targets. And the instant case has now maonpbed

being that bears no resemblance to the matter Plaintiffs first preserttes Court.



.

Thereforeitis hereby

ORDERED that, on or beforeM arch 16, 2018, Plaintiffs shallfile an amended
complaintthat reflects their current claims against Defendant ARGIE removes any
claimsthat have beemootedor withdrawn For clarity, Plaintiffs are encouraged to
pleadthoseclaimsthat pertain talifferentprovisions of the LMRDAandits related
regulationg in separate countdtis

FURTHER ORDERED that, in light of the anticipated amended complaint,
Plaintiffs’ second motion for preliminary injunction (ECF No.i8)DENIED
WITHOUT PREJUDICE. If Plaintiffs believe that preliminary injunctive relief ill
necessarwith respect to any of thelaimsthat are made in the amended complaint
they may file anew motion fora preliminaryinjunction, on or beforeM arch 16, 2018,
alongwith theiramended complaintFollowing Plaintiffs’ submission of the amended
complaint andany preliminary injunctiormotion, the Court wilissue an order that
addresssDefendant’s obligation to answer or otherwise respond to the amended

complaint.

DATE: March 2, 2018 Kﬁa«n}jj Barown yao/mn

KETANJI BROWN JACKSON
United States District Judge



