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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF CONNECTICUT and
MASHANTUCKET PEQUOT TRIBE

Plaintiffs, : Civil Action No.: 17-2564RC)
V. : Re DocumenNos.: 11, 18, 28, 30, 31,
: 34, 44, 49

UNITED STATES DEPARTMENT OF THE
INTERIOR andRYAN ZINKE,
Secretary of the Interior

Defendant.

MEMORANDUM OPINION

GRANTING MGM’ SMOTION TO INTERVENE ; GRANTING FEDERAL DEFENDANTS’ M OTION TO
DismISS

[. INTRODUCTION

The approval and regulation of gamblirmg {gaming”) on Native American (“tribal”)
land requires a careful balancingtobal, state, and federal lgvand this action implicates that
balance Plaintiffs the state of Connecticut (the “stat@iid the Mashantucket Pequot Tribe
(“Pequot”) seek to amend tiederallyimposed procedures authorizing gambling on Pequot
land within Connecticut under the federal Indian Gaming Regulatory Act (tHRATG This
amendment is necessdoy Pequoto operae a commercial casino on Connectitannd. The
procedures requiridat Plaintiffs obtainthe Secretary of the Interier(the “Secretary”) approval
to amend thermapproval the Secretary has withheRlaintiffs assert that tH6&RA requires that
the Secretary and the United States Department of the Interior (the “Departittegéther,
“Federal Defendants”)akem the amendments approved, and they ask this Court to require the

Secretary to publish a notice of approval in the Federal Register.
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MGM Resorts Global Development, LLC (“MGM"a multinational commercial casino
operatorclaims to have an interest in this action because the Setsetpproval ofPlaintiffs’
proposed amendments would give Pequot a competitive advantage ovemMi@GMvmaket for
commercial gamblig in Connecticut and the surrounding states. First, MGM asserts that bo
and Pequot have propssthe development of a casino in Bridgeport, Connecticut, and the
state’s approval of one proposal over the other largelyeking the Secretary’s decision at issue
in this action.Second, MGM asserts that the Secrétaapproval of Plaintiffs’ proposed
amendments would clear the final hurdle preventinglthelopnent ofa casino in East
Windsor, Connecticut that would directly compete with MGM'’s casino in Spriuigfiel
MassachusettsAccordingly, MGM eks to intervene as a defendant

Now before the Court are Federal Defendamistion to dismiss the action, MGM’s
motion to intervene as a defendant, and several related motions. For the reasbbslstate
the Court will allow MGM to intervene as a defendant and it will dismiss Plaintiffs’ tontp
for failure to state a claim upon which relief may be granted.

. FACTUAL BACKGROUND
A. Statutory and Regulatory Background

ThelGRA governs Class Il casino gamindptackjack roulette and other table
games—ontribal land 25 U.S.C. 88 2701 et seq.; 25 C.F.R. § 50&mMador Cty., Cal. v.
Salazar 640 F.3d 373, 376 (D.C. Cir. 2011j.mandates thad tribe must obtaiauthorization
from a statéefore conducting Class Il gaming amdwithin that state’s borders25 U.S.C. §
2710(d)(1)(C). Typicallysuch authorizatiors securedhrough a negotiated agreembetween
the tribe and thetate a“tribal-state compact 25 U.S.C. § 2710(d)§BA). HoweverthelGRA

authorizs the Secretaty prescribeprocedure’ (“secretariaprocedures” or “@mcedures”)



authorizing a tribe to conduct Classdmingif the tribe and thestate cannot reach an
agreement See25 U.S.C. § 2710(d)(7)(B)(vi}). The two forms of authorizationtribal-state
compacts andecretarial pcedures—aregoverned by separate subsections of the IGRA
follows.
1. Tribal -State Compact

Section 2710(d)(8) governs the approvalrifal-statecompactsand 25 C.F.R. § 293.1
et seq. implement that sectio®ection 2710(d)(8)(A) authorizes the Secretary to approve
compacts, an@5 C.F.R. 8§ 293.3 further authorizes the Secretary to approve amendments to
those compacts. HE Secretary must either appe or disapprove tibal-state compacand its
amendmentsvithin 45 days of receipt. 25 U.S.C. § 2710(d)(8)(®): 25 C.F.R. 88 293.4(b),
293.12. he Secretary may disapprove a compact or congmaehdment for one of three
reasons: (1) it violates ¢iGRA, (2) it violates any other provision of Federal law that does not
relate to jurisdiction ovegaming ortribal land, or (3 it violates the United Statesust
obligationsto Native Americans 25 U.S.C. § 2710(d)(8)(B); 25 C.F.R. § 293.14. Imguty
for this action, ifthe Secretary fails to explicitly approve or disappravgbalstatecompact or
amendment “described in subparagraph [2710(d)(8)(A)]” within 45 dags;ompact or
amendment “shall be considered to have been approved by the Secrefar®s U.S.C. §

2710(d)(8)(C); 25 C.F.R. § 293.12.

1 MGM cites a 2015 Government Accountability Office report identifying more than 200
tribes that conduct casino gaming, only three of which rely on procedures authorizing tha
gaming. MGM Mem. Supp. Fed. Defs. Mem. (“MGM Mem.”) at 2 n.4 (citing U.S. General
Accountability Office, Indian Gaming Regulation and Oversight by the Federal Government,
States, and Tribes (“GAO Report”), at 4, 11 n.24 (June 2015),
https://www.gao.gov/assets/680/670603.pdf), ECF No. 21-1.



A tribal-state compact or compact amendntbat has been approved by the Secretary or
deemed approved by operation of kakes effect whenotice of its approval is published in the
Federal Register. 25 U.S.C. § 2710(d)(3)(B); 25 C.F.R. § 293.15(a).hargktretary “shall
publish . . . notice of” the approval within 90 days fromdh& the compact or amendmenswa
received by the Officef Indian Gaming® 25 U.S.C. § 2710(d)(8)(D); 25 C.F.R. § 293.15.
other words, the Secretary may only disapprovéalistate compact or compact amendment
within 45 days of its receipt, only for one of three specific reasons, and if tretéBgdils to
disapprove the compact or compact amendment its approval must be promptly published in the
Federal Register

2. Secretarial Procedures

Section 2710(d)(7) governs the imposition efretarialprocedures for tribal gaming
whena tibe and astate canot reach good faith agreement onibal-state @mpact. Inthe
absence of an agreement, thied must first sue the state in federal court urd®et).S.C. 8§
2710(d)(7)(A)(i). If the court concludésat the state failed to negoti@eompact in good faith,
it shall order the partig® return to the negotiating table and produce a compact within 60 days.
Id. 8 2710(d)(7)(B)(iii) If the tribe and the state cannot reach agreement in 60 daysstib#y
each submit to a mediator appointed by the court a proposed compact that rephegdatst
best offer for a compact.id. 8 2710(d)(7)(B)(iv).

Whenthetribe and the state are sent to mediatibe,mediatomust“select from the two

proposed compacts the one which best compatisthe terms ofthe IGRA] and any other

2 The Office of Indian Gaming is housed within the Department, and its “duties and
responsibilities include the administrative review and analysis of theastatutd regulatory
requirements of IGRArad related statutes, policy development, and technical assistance to tribal
and state stakeholders.” Office of Indian Gaming, Overview, https://wangdy/asa/oig.



applicable Federal law and with the findings and order of the court,” and subnetebied
compact to the state and tiibe. Id. 88 2710(d)(7)(B)(iv), (v).If the stateagree to the
selected proposed cowngt,the proposalill be treated as a tribatate compaainder 88
2710(d)(3) and 2710(d)(8)d. § 2710(d)(7)(B)(vi).But if the state does not agreke mediator
must notify“the Secretary and the Secretary shall prescribe, in consultation witidtae tribe,
procedures” for Class Ill gaming activitiashich are consistent with the proposed compact
selected by the mediator . the provisions otlieIGRA], and the relevant provisions of the laws
of the State Id. § 2710(d)(7)(B)(vii). In summary, the remedial provisions of § 2710(d)(7) are
designed to facilitate a tribatate compaet-at each step of the process the tribe and the state are
given a new opportunity to negotiatevkile authorizing the Secretary to impose gaming on a
reluctant state if all else failsSThe Department has not promulgated regulations implementing 8
2710(d)(7), apart from regulations governing specific circumstances not pneseht
B. Procedural History

This case originally involved two tribes, Pequot and the Mohegan Tribe of Indians of
Connecticut (“Mohegan”) (togethdhe “Tribes”) which both operate casinos in Connecticut.
Pequot has operated undecretariaprocedures since 19%the “Pequot Procedures’having
failed to agree on a tribatate compaawith thestate Compl. § 25, ECF No. ¥gealso

Mashantucket Pequot Trip813 F.2cat 1032-3356 Fed. Reg. 24,996 (May 31, 1991).

3 The Department has promulgated regulations allowing the Secretary tobgrescr
secretarial procedures when a state raises an Eleventh Amendment sovereigtyioefemse
to a tribe’s lawsuit alleging that the state did not negotiate in good fa&&25 C.F.R. 8 291.3
(describing the necessary elements for a tribe to request that the Secreta@lass Il gaming
procedures). Those regulations do not apply here because the state did not aksexhtn E
Amendment defense to Pequot’s lawsuit leading to the Pequot ProceSaeehashancket
Pequot Tribe v. Connecticu@13 F.2d 1024, 1032 (2d Cir. 1996@rt. denied499 U.S. 975
(1991);see als®6 Fed. Reg. 15,746 (Apr. 17, 1991).



Mohegan, on the other hand, has operated under agtdialcompact since 19@he “Mohegan
Compact”) Compl.  24; 59 Fed. Reg. 65,130 (Dec. 16, 1994).

Importantly, the Memoranda of Understandimgplementing thé>equot Procedures and
the Mohegan Compact mandate that the state receive up to thirty percent dbéisegross
operating revenues from certgjaming activitiesandthey also mandatibat if thestate permits
“any other personto operate such games, ttate is no longer entitled to its royalppyments
(the “exclusvity clause®. SeegenerallyPequot Procedures MOU; Mohegan Compact MOU.
By their terms, bth the Pequot Procedures and the Mohé&yampactmay be amended only by
written agreement of thieibe and the stat@and the amendments do not become effective until
the Secretary approves them and publishes notice of that approvaFediral Registan
accordance with 25 U.S.C. § 2710(d)(3)fBRequot Procedures at 49-50; Mohegan Compact at
47.

In 2015, the Tribes agreed to form a joint venti® CT Venture LLC(“MMCT") , to
build and operate an ofeservation, commercial casi in East Windsor, Connecticut. Decl. of
Uri Clinton (“Clinton Decl.”) 11 17-19, ECF No. 11-@ee alstMMCT's Articles of

Organization, Mem. Supp. MGM’s Mot. Leave Intervene Supp. Da#G{1 Intervention

4 The Pequot Procedures and Mohegan Compact, along with their Memoranda of
Understanding (“MOU”), are available at http://www.portal.ct.gov/DCP/Ggmin
Division/Gaming/TribalStateCompactsandAgreements (the “Pequot Procedures,” “Pequot
MOU,” “Mohegan Compact,” and “Mohegan MOU”). The Court may take judicial notice of
these documents, as public records incorporated by reference in the complaint, without
converting Federal Defendants’ motion to dismiss to one for summary judg8es@ompl. 19
24-25, 27; Fed R. Civ. P. 12(b)(®uffin v. Gray 443 Fed. Appx. 562, 563 (D.C. Cir. 2011).

® This provision states that “[a]ny State and any Indian tribe may enter imioah State
compact governing gaming activities on the Indian lands of the Indian tribeydutompact
shall take effect only when notice of approval by the Secretary of such comphethas
published by the Secretary in the Federal Register.” 25 U.S.C. § 2710(d)(3)(B).



Mem.”) Ex. A, ECF No. 11-3. In 2017akingincorporated MMCT, the Tribes secured the
casino project’s conditional approval by Connecticut’s General Assembly thraghgkage of
Public Act 17-8% 2017 ConnActs 17-89(Reg. Sess.)Public Act 1789 states that MMCTis
authorized to conduetuthorized games at a casino . . . at 171 Bridge Street, East Wind$or.”
8§ 14(b).

The Act’s legislative history suggests, and MGM asserts, that the Acpvwespitated
by the development of the MGM property” in Springfield, Massachusetts; twelles ftom
East Windsor.Senate tdaringon Public Act 17-89 Bfore the GenAssembly(Conn. 2017)
(statement of Sen. Len Suziol)GM Intervention Mem. at 8-9, ECF No. 11-One legislator
expressed a desire to protect the “regional monopoly” in “Native Americamgathat was
“threatened by competition from . . . the very large MGM casino soon to open in Spriigfield.
Id. (statement of Sen. Martin Looney). The same legislator stated that tA¥iBdsor casino
would be a “step in the process of helping to protect Connecticut jobs to continue to hold [the
state’s]niche in this important aréald. And a second legislator stated that “if there's one
driver behind [théAct], it's the potential loss of revenue immediately because MGM is up and

open” Id. (statement of Sen. Steve Cassano)

® Public Act 17-89 is available at https://www.cga.ct.gov/28C/pa/pdf/2017PA-
00089-R0O0SB-0095PA pdf. The Court takes judicial notice of this Act as a public record.
SeeCannon v. District of Columbj&17 F.3d 200, 205 n.2 (D.Cir. 2013)(taking judicial
notice of document posted on the District of Columbia's Re¢éintBoard website)Johnson v.
Commn on Presidential Debate202 F. Supp. 3d 159, 167 (D.D.C. 2016) (taking judicial
notice of ‘political and statistical facts that the Federal Election Commission has posted on the
web”).

" The transcript of this hearing is availablehétps://www.cga.ct.gov/2017/trn/S/2017ST
R00523-R00-TRN.htmAgain, the Court takes judlal notice of the transcrigts a public record
available on a government websitltohnson202 F. Supp. 3d at 167.



While the General Assembly agreed to approve the Tribes’ East Windsor casstajehe
legislators seemingly recognized thatheut appropriate safeguards the new casino would
violate the exclusivity clauses of the Pequot Procedures and Mohegan Compacaiiarof
Understanding, because MMCT would be a non-tribal entity conducting gaming in Coanecti
Accordingly, Public Act 17-89 provides thiéd “authorization shall not be effective unless”:

(1) the Tribes and thestate’s gvernor execute “amendments to” tRequot

Procedures and the Mohegan Compand their memoranda of understanding,

creating a special exemption fMCT such that “authorization of MMCT . .to

conduct [casino] games in the state doesterminate” the Tribes’ obligaticio
paythe Statgoyalties from their gaming activities

(2) the amendments “are approved or deemed approved by the Secretary
pursuant to th@GRA] . . . and its implementing regulatiois

(3)+4) the amendments “are approved by” the Connecticut legis]atnde

(5) the Tribes pass resolutions providing that the state may sue the TNB&AET
fails to pay any fegor taxes due the state.

2017 ConnActs 17-89 § 14(cjReg. Sess.)

To satisfy the Act’s conditions, the state and the Tribes agreed to amendjtio¢ Pe
Procedures and Mohegan Compact to exempt MMCT from the exclusivity clausegl. § 27.
During the amendment procetse Tribesallegedlyrequested technical assistance from the
Office of Indian Gaming, and according to Plaintiffs that Office “repegtedbrmed
representativeof the Tribes that it intended to approve” the amendmédtsl{ 28-31. The
Tribes and the state approved and executed the amendments according to trilbdé dad. $d.
133.

In late July and early August 2017, the Tribes requested that the Office of (Baming
formally approve the amendmenés required byhe Peqgot Procedures, the Mohegan Compact,
and Public Act 17-891d. 1 32. Rather than approving the amendments, howtbeegecretary

“return[ed]” them to Plaintiffs“to maintain the status quostating:



We find that there is insufficient information upon which to make a decision as to
whether a new casino operated by the Mohegan and Mashantucket Pequot Tribes
(Tribes) would or would not violate the exclusivity clauses of the Gamingp@om

[and Pequot Paedures] The Tribes haventered an agreement with th&ats
whereby they have agreed that the exclusjeigusesjwill not be breached by this
arrangement. Therefore, our action is unnecessary at this time.

ECF Nos. 9-8, 9-18;see alsaCompl. { 37.

Having failed to secure the Secretary’s approval of the amendments, Rlietf suit
in this Court. They claim that because more than 90 days have passed since sreubnited
the amendments, th&RA, 25 U.S.C. § 2710(d)(8)equires that the Secretadgemthe
amendments approved by law and publish notice of that approval in the FederarRERi§f]
41-60. Failure to do so, according to Plaintiffs, is arbitrary and capricious, amddrdance
with law, and agency action unlawfully withheld, in violation af #thdministrative Procedure
Act, 5 U.S.C. § 7061d. They seek an order (1) declaring ttie¢ Secretargcted in an arbitrary
and capricious manner, in violationtbe IGRA, by failing to treathe amendmentss deemed
approved; and (2) comellingthe Secretaryo publish notice of thamendmentsieemed
approval in the Federal Registad. at 12.

In mid-2018, the Secretary approved Plaintiffs’ proposed amendments to the Mohegan
Compactand published that approval in the Federal RegiSee83 Fed. Reg. 25,48#irst
Joint Status Report at 1, ECF No. 41. Because Mohegan has received the relief shaght in t
complaint, the parties stipulated to the dismissal of Mohegan’s cl&ees generallptipulation

of Dismissal, ECF No. 40However, the Secretary has not approved Plaintiffs’ proposed

8 The Court takes judicial notice of these letters because they were inceddoyat
reference in the complainSeeCompl. 11 37; Fed R. Civ. P. 12(b)(Buffin 443 Fed. Appx. at
563.



amendments to the Pequot Procedures, so Pequot and the state coassadleir claims
against Federal Defendants.
C. MGM'’s Involvement

MGM’s interest in this action stemfm its involvement in theommercial casino
market in Connecticut artie surrounding state$. In 2014, MGM obtained a license to develop
its Springfield, Massachusetts casino. Clinton Decl. § 13. MGM spent four pelansirdreds
of millions of dollas building the facilities before opening the Springfield casino in 204.8[1
13-16. In 2015, in the midst of Springfield constructidGM alsobeganseekingapproval to
develop and operatecammercial casin southwestern Connecticut, n&rdgeport Clinton
Decl. 1 5.

In furtherance of their Connecticut proposal, and in opposition to the Tribes’ East
Windsor proposalMGM urged the state to adoptampetitive selection process for the right to
operate Connecticut’s firsommercial caso, rather thannilaterally grant the righto the
Tribesthrough MMCT. Id. § 6. Beginning in 2015MGM lobbied forthis process before the
Connecticut General Assembly and in meetings with the Governor andtateeleadersld.
MGM spent more than $3.2 million in qugrt of this legislative efforid., but despite MGM'’s
lobbying the ConnecticuUteneral Assemblgpted to pass Public Act 17-89 in 2017,
conditionally authorizing MMCT to operate the proposed East Windsor casithe state’s first
commercial casinoSee2017 Conn. Acts 17-89 § 14(b) (Reg. Sess.). As discussed diove, t

East Windsor casino site is a mere twelve miles south of MGM’s Spiloshghsino, and it

9 The Court will refer to casinos on tribal land as “tribal casinos,” and casinoaten st
land as “commercial casinos.”

10



appears to have been approved by the General Assembly, at least in part, becapsécotitl
to compete with the Springfield casino. Clinton Decl. § 17, 19.

Despite its setback before the General Assembl$egember 2017 MGM announced a
propo®d $75million casino project in Bridgepaahd it securethe contractual rights a
potentialdevelopment siteSeeClinton Decl. 11 8-9MGM has also announced that it will seek
legislative approval of thBridgeport casino during the Connecticut General Assembly’s 2018
session. Clinton Decl. 1 10. In December 2017, the Tribes announced their own Bridgeport

casino project to compete with MGM’s propos8keClinton Decl. 1 21-22.

* * *

Before the Court are several ripe motions. Of greatgsbitance are (1) MGM's ripe
motion to intervene as a defendant, by right or by permission (ECF No. 11); and (2) Feder
Defendas’ motion to dismiss (ECF No. L& The parties have also filed several ancillary
motions. The Court will briefly address two of those motions now, and will consider the othe
while evaluatinglGM’s motion to intervene and Federal Defendants’ motion to dismiss.

First, the Court grants Ferhl Defendants’ motion to waive compliance with Local Civil
Rule 7(n) because the Court need not consider the administrative record in egaheati

motions before it! SeeFed. Defs.” Mot. Relief Local Civil Rule 7(n), ECF No. 49. In so doing,

10 Federal Defendants styled this motion as a “Motion for Partial Dismissal” $edau
seeks to dismiss only Pequot’s claims, and when it was filed Mohegan’s alamastill live.
However, because Mohegan subsequently filed a stipulation of voluntary dismigseait’'$e
claims are now the only claims remaining and Federal Defendants’ motion wadkdisf the
action entirely.

11 ocal Rule 7(n) states that “[ijn cases involving the judicial review of adnaitiigtr
agency actions, unless otherwiseayetl by the Court, the agency must file a certified list of the
contents of the administrative record with the Court within 30 days following serfvibe
answer to the complaint or simultaneously with the filing of a dispositive motionhexer
occursfirst.”

11



the Court follows the practice of other courts in this jurisdiction wile@ &dministrative record
is not necessary f¢the court’s] decision” regarding a motion to dismisédewakanton Sioux
Indians of Minn. v. Zinke264 F. Supp. 3d 116, 123 n.12 (D.D.C. 20%ee alsdETAv. U.S.
Fish & Wildlife Serv,.59 F. Supp. 3d 91, 94 n.2 (D.D.C. 2014).

Second, the Court denies Plaintiffs’ motion to amend the briefing scheetdese
Plaintiffs’ proposed schedule would not further the Court’s efficient resolutidnisodc¢tion.
SeePls.” Mot. Amend Briefing Schedule, ECF No. 31. Under the current schedule, Faintiff
pending motion for summary judgment is stayed until 30 days after a denial ochlFeder
Defendants’ motion to dismis$SeeOrder Granting Joint Motion Modify Briefing Schedule,
ECF No. 17. Plaintiffs now urge the Court to consider their motion for summary judgment
simultaneously with Federal Defendants’ motion to dismiss because, Plaiaiiffis the
motions raise certain common legal issuek. Mot. Amend Briefing Schedule at 6. This may
be true, but Plaintiffs’ motion raises additional issues not raised by Feddesdants’ motion,
andPlaintiffs have not provided sufficient justification for the Court to deviate fromdhmal
course 6APA proceedings, under which courts dispose of motions to dismiss before comgsiderin
the parties’ crossotions for summary judgment supported by the administrative record.

[ll. LEGAL STANDARDS
A. Federal Rule 24(a) Intervention as of Right

“The right of intervention conferred by Rule 24 implements the basic jurisprudential
assumption that the interest of justice is best served when all parties with akeal sta
controversy are afforded an opportunity to be heartbtigson v. United Mine Workers of Am.
473 F.2d 118, 130 (D.Cir. 1972). Specifically, Rule 24(a) provides that:

[u]pon timely application anyone shall be permitted to intervene in an action . . .
when the applicant claims an interest relating to the property or transacimn wh

12



is the siject of the action and the applicant is so situated that the disposition of the
action may as a practical matter impair or impede the applicant's ability to protect
that interest, unless the applicant's interest is adequately representddting ex
parties.

Fed. R. Civ. P. 24(a).

The D.C. Circuit has established that the right to intervene under Rule 24(a) depends on
the applicant's ability to satisfy four factors: (1) whether the motion to arierwas timely(2)
whether the applicant claims an interest relating to the property or transhetios the subject
of the action; (3) whether the applicant is so situated that the disposition of treraaii as a
practical matter impair or impede the applicaabgity to protect that interest; and (4) whether
the applicant's interest is adequately represented by existing p&#ies$:und for Animals, Inc.

v. Norton 322 F.3d 728, 731 (D.Cir. 2003) (citations omittedjseealso Jones v. Prince
George's Cty.Md,, 348 F.3d 1014, 1017 (D.Cir. 2003) (listing the four elements of Rule
24(a) as “timeliness, interest, impairment of interest, and adequacy okergptes”). In
addition, an applicant seeking to intervene as of right under Rule 24(a) must phasieds ||
standing to participate in the lawsuBee Jones348 F.3d at 101 Fund for Animals322 F.3d
at 731-32.

B. Administrative Procedure Act, 5 U.S.C. § 706(1)

The APA authorizes courts to “compel agency action unlawfully withheld or
unreasonably delayed[.]” 5 U.S.C. 8 706(1). “Unlike the provision that instructs courts to ‘se
aside’ unlawful agency actior. § 706(2), the § 706(1) provision ‘provides relief for a failure to
act[.]” Citr. for Biological Diversity v. Zinke260 F. Supp. 3d 11, 20 (D.D.C. 2017) (citing
Norton v. S. Utah Wilderness AlL.UWA), 542 U.S. 62 (2004))However, “a claim under §
706(1) can proceed only where a plaintiff asserts that an agency faiéda ta discrete agency

action that it isequired to take."SUWA 542 U.S. at 64. “The ‘law’ that generates a mandatory

13



duty need not be a statutétean also be an ‘agency regulation| ] that ha[s] the force of law[.]
Ctr. for Biological Diversity 260 F. Supp. 3d at 21 (quotiB§y WA 542 U.S. at 64)accad SAl
v. DHS 149 F. Supp. 3d 99, 119 (D.D.C. 2015). In sum, a plaintiff who asks a court to “compel
agency action . . . unreasonably delayed” under 8§ 706(1) must pinpoint an agency's failure to
take an action that is both discrete and mandatdeg SUWAS42 U.S. at 64.

C. Federal Rule 12(b)(6)

The Federal Rules of Civil Procedure require that a complaint contain “a stdqtaen
statement of the claimto give the defendant fair notice of the claim and the grounds upon which
it rests. Fd. R. Civ. P. 8(a)(2)accordErickson v. Parduss51 U.S. 89, 93 (2007) (per curiam).

A motion to dismiss under Rule 12(b)(6) does not test a plaintiff's ultimate likelihosuatcoéss
on the merits; rather, it tests whether a plaintiff has properlgdstatliaim.SeeScheuer v.
Rhodes416 U.S. 232, 236 (1974). A court considering such a motion presumes that the
complaint’s factual allegations are true and construes them liberally in théffdafavor. See,
e.g, United States v. Philip Morrisnt., 116 F. Supp. 2d 131, 135 (D.D.C. 2000). Itis not
necessary for the plaifftto plead all elements of grima facie case in the complairee
Swierkiewicz v. Sorema N,A34 U.S. 506, 511-14 (2008ryant v. Pepcp730 F. Supp. 2d 25,
28-29 (D.D.C. 2010).

Nevertheless, “[t]o survive a motion to dismiss, a complaint must contain suffficie
factual matter, accepted as true, to ‘state a claim to relief that is plausitdefame.” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570
(2007)). This means that a plaintiff's factual allegations “must be enough t@naigd to relief
above the speculative level, on the assumption that all the allegations in the complairg a

(even if doubtful in fact).”Twombyy, 550at 544 (citations omitted). “Threadbare recitals of the

14



elements of a cause of action, supported by mere conclusory statement®fefozeh
insufficient to withstand a motion to dismiggibal, 556 U.S. at 67.8A court need not accept a
plaintiff's legal conclusions as trugeeid., nor must a court presume the veracity of the legal
conclusions that are couched as factual allegatiSesTwombly 550 U.S. at 555.

If a complaint contaiimg an APA claim undeis U.S.C.§8 706(1) fails to identy a
discrete and mandatory agency duty, the court must grant the defendant's R(& tf{tipn
and dismiss the claimSee, e.g., Anglers Conservation Network v. PritZKei~. Supp. 3d 427,
439-41 (D.D.C. 2014pff'd, 809 F.3d 664 (D.C. Cir. 2016)ee also Sierra Club v. Jackson
648 F.3d 848, 853-54 (D.C. Cir. 2011) (explaining that whether a plaintiff has adequately
pleaded a predicate agency duty is properly analyzed under Rule 12(b)(6), not R{l8)12(b)

IV. MGM'S MOTION TO INTE RVENE

The Court fistaddresses MGM’s motion to interven&ourts are to take alell-
pleadednonconclusory allegations in the motion to intervene, the proposed complaint or answer
in intervention, and declarations supporting the motion as true absent sham, frivolity or other
objections.” WildEarth Guardians v. Salaza?272 F.R.D. 4, 9 (D.D.C. 2010) (quotigv. Ctr.
for Biological Diversity v. Berg268 F.3d 810, 820 (9th Cir. 20013ke alsd-oster v. Gueory
655 F.2d 1319, 1324 (D.C. Cir. 1981)M]otions tointerveneare usually evaluated on the basis
of well pleadedmatters in the motion, the complaint, and any responses of opponents to
intervention.’). As discussed abovie determining whether MGM has thight to intervene as a
defendant, the Court muistst determine whether MGM hasticle 11l standing to participate in
the lawsuit Jones 348 F.3cat 1017 If MGM has standing;ederal Rule 24(a) dictates that the

Court must considéetimeliness, interest, impairment of interest, and adequacy of
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representatioft Id. These factors dictate that MGM may intervaméhis actionas a matter of
right.2
A. Standing

Before reaching the Rule 24(a) factdte Courtmustconsider whether MGM has
Article Il standing to participate in the lawsuit. “It is axiomatic that Article Ijuiees a
showing of injuryin-fact, causation, and redressabilitpéutsche Bank Nat. Trustl7 F.3d at
193. The Court concludes that MGM meets all three requireniares

1. Injury -in-Fact

First, the Court must determinehsther MGM will suffer injuryin-fact if Plaintiffs
succeed in this actiorin Lujan v. Defsof Wildlife, 504 U.S. 555 (1992), the Supreme Court
described the injurya-fact element as requiring a showing of an invasion of a legally protected
interest that is (a) concrete and particularized, and (b) actual or immineconjectural or
hypothetical.ld. at 560.“Where, as here, a party seeks to intervene as a defendant to uphold an
action taken by the government, the pantyst establish that it will be ‘injured in fact by the
setting aside of the government's action it seeks to defend, that this injury weeiloelea
caused by that invalidation, and the injury would be prevented if the government action is
upheld.” Forest Qy. PotawatomiCnty. v. United States (“Forest County |'317 F.R.D. 6, 11
(D.D.C. 2015); (citindAm. Horse Prot. Ass;rinc. v. Venemar200 F.R.D. 153, 156 (D.D.C.

2001). The Court concludes that MGM has met those elements here.

12 Because the Court concludes that MGM is entitled to intervene as a maittyat,cthe
Court finds it unnecessary to determine whether MGM is also entitled to mégoyepermission
pursuant td-ederal Rule 24(b)SeeForest Qy. PotawatomiCnty. v. United State€'Forest
County I"), 317 F.R.D. 6, 10 (D.D.C. 2015) (concluding that movant was entitled to intervene as
of right and declining to reach the question of permissive intervention).
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MGM’s injury-in-factargument is two praged. First, it argues that taenendments to
the Pequot Procedures would “allow MMCT to open new commercial casinos without depriving
the State of hundreds of millions in annual royalty payments, thus giving theaStatentive
to prefer MMCT’s proposals (in Bridgeport or elsewhere) over M&GMMGM Intervention
Mem. at 15. Second, it argues that theeadments would “activate MMCT'’s exclusive right to
operate a new commercial casino in East Windsor, thus creating new . . . dompegit12
miles from MGM Springfield.”ld. Relying heavily on a recent case ifstjurisdiction,Forest
County | MGM argueghat it has standing “because approval of the amendments would put
MGM'’s casino projects at a disadvantage vis-a-vis the Tribes’ competingsadsf Id. at 13.
MGM alsoargues that it has standing under the “competitor standing dodbecatise “an
order requiring [the Secretary] to approve the Amendments would expose MGM to added
competition.” Id. at 15. The CoudgreeshatMGM would be sufficiently injured by the relief
sought by Plaintifis-the Secretary’s approval of Plaintifistoposed amendments to the Pequot
Procedures-to convey standing to intervene.

MGM persuasiveharguesthatForest County should guide this Court’'s analysisth
respect to MGM’s ability to compete for casino projects in Connecticut, d&gfe@dants’
vigorousattempts to distinguistihe case Forest County Involved the Forest County
Potawatomi Community'§'the “Potawatomi”)challengeo theSecretaris decision to
disapprove, unddghelGRA, an amendment totebal-statecompact between Potawatomi and
the state oWisconsin. 317 F.R.D. at 8. The amendment included a provision that would have
required the state to comperes&otawatomi for lost revenue if any other tréieeuredand for
gaming purposes within 50 miles of Potawatomi’s existing gaming faiili§ilwaukee,

Wisconsin. Id. at9. In other words, the provision would have created ati#@-non

17



competition zontaround Potawatomi’s facilityld. In disapproving the amendmetite
Secretarynoted that the amendment would improperly obligate the Menominee Indian Tribe of
Wisconsin “to compensate Potawatomi for lost revenue resulting from a propesediviee
casno in Kenosha, Wisconsin, appraxately thirtythree miles from [thelPotawabmi gaming
facility.” 1d. Menominee’s proposed casino requigetbernatoriabpproval to become
operational.ld.

Menominee sought to interveneadefendant as a mattarright, claiming that Has
Potawatomi sought+the proposed amendmentére to be approved or deemed approved, it
would have a direct and harmful impact on the rights and interests of [Menominee] in aonducti
games in Kenosha.ld. at 10. The Court tedthat “the Menominee have attempted for years to
develop a gaming facility on land in Kenosha . . . [and] Menominee will coriispiefforts in
the future.” Id. at 11. However,Potawatomi’proposed non-competition zone would greatly
increase theast of approving Menominee’s casino because it wobldate the state to offset
Potawatomi’s lost revenudd. ThereforePotawatomi’'s'requested relief, if granted, would, as
a practical matter, impede [Menominee’s] efforts to obtain a gubernator@lrcence and
would thereby impede their efforts to develop a gaming facility in Kenodbadt 12. he
court concluded that thmnpetitive harm was sufficient to convey standing for Menominee to
intervene. Id.

For the same reason that Menominee had standing to intervieaeest County,IMGM
has standing to intervene heldgke Potawatomi irForest County,lwhich sought to overturn
the Secretary disapproval o favorable amendment to its triksate compacgklaintiffs seek
to owerturnthe Secretary failure to approve a compact amendment that would give the Tribes

an advantage in thetatecommercial casino markewer private casino developers like MGM.
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While the Tribes’ immediate plan is to build the East Windsor casinantteadmentare
worded such tha¥IMCT could build casinos elsewhere in the state witltausing the state to
forfeit theroyalty payment# receives from the tribal casinos’ gaming operatigayments the
statewould forfeit if it approved casinos opegdtby private developens Bridgeport or
elsewhere in the stat&eeMGM Intervention Mem. Ex. C, ECF No. 11-Bss MGM notes, it
appears that the Tribes plan to put that advantage to use in competing with MGM foabpprov
a casino in BridgeportSeeClinton Decl. at 11 21-28rian HallenbeckMGM Urges
Competitive Bidding for a Bridgeport Casiribhe Day (Dec7, 2017)*® “[A] decision by this
Court granting Plaintiffs] requested relief wouldyp [MGM] at a ‘competitive disadvantage
when seekingtate appval for offreservation gaming,” and “[ggh an alter@on in
competitive conditionsclearly amounts to a concrete injuty.Forest County,1317 F.R.D. at
12 (quotingLac du Flambeau Band of Lake Superior Chippewa Indians v. Net&hF.3d 490,
497 (7th Cir. 2005)

MGM also persuasively argues that the compesitanding doctrin@pplies here because
the reversal of the Secretary’s decision would create new competition figf SVEpringfield
casino MGM Intervention Mem. at 15. The competitor-standing doctecegnizeshatan
economic actofsuffer[s] [an] injury in fact when agencies lifégulatory restrictions on [its]
competitors or otherise allow increased competitioagainst it. Sherley v. Sebeliu610 F.3d

69, 72 (D.C. Cir. 2010) (internal quotation marks omitted) (qudtangenergy & Power Auth. v.

13 Available athttp://www.theday.com/business/20171207/mgrgescompetitive
bidding{for-bridgeportcasino. The Court may take judicial notice of this news article for the
purpose of evaluating MGM'’s standing to interveiagritz v. Ozaukee Cty894 F. Supp. 2d
34, 35n.1 (D.D.C. 20125ccord Mendoza v. Perez54 F.3d 1002, 1016 n.9 (D.C. Cir. 2014)
(noting that a court may consider “relevant facts found outside of the complaiet’ w
evaluating a Rule 12(b)(1) motion to dismiss for lack of standing).
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FERC,141 F.3d 364, 36{D.C. Cir. 1998)) see alsdCanadian Lumber Trade All. v. United
Statesp17 F.3d 1319, 1332 (Fe@ir. 2008) (lolding that thedoctrine “relies on economic logic
to conclude that a plaintiff will likely suffer an injuig-fact when the government acts in a way
that increases competition or aids the plaintiff's competitoiisty. instance, isherley this

Circuit held tharesearcherbad standing to challenge an agency rule that would allow
government funding of new types of research, which would increase competition forgfandi
restrict the plaintiffs’ ability to receive funding for their proie 610 F.3d at 72—74. The

Circuit “[saw] no reason any one competing for a governmental benefit should not be able to
assert competitor standing when the Government takes a step that bengfitd arsl therefore
injures him economically. Id. at 722.

While competitor standing cases occasionally involve competition for a gogetnm
benefit, “competitor standing need not involve a government benefit attatl Transp Ass’n of
Am.(“ATA") v. Export-Import Bank of the U,878 F. Supp. 2d 42, 57-58 (D.D.C. 2012y'd
on other groundsDelta Air Lines, Inc. v. Export-Import Bank of the U.BL8 F.3d 974 (D.C.

Cir. 2013). For instance, the Supreme Court has heldabaipetitors of financial institutions

have standing to challenge agency actalaxing statutory restrictions on the activities of those
institutions.”Nat'l Credit Union Admin. v. First Nat. Bank & Trust C622 U.S. 479, 488

(1998). Similarly, inMova Pharm. Corp. v. Shalalthis Circuit held thaa pioneer drug
manufacturehad standing to intervene as a defendant in support of an FDA rule governing how
generic drug maufacturers could enter and compete in the pioneer drug’s maaket40 F.3d

1060, 1074 (D.C. Cir. 1998)These cases make clear that “[t]he logic of the congpetianding

doctrine . . is that a plaintiff is injured bincreased competitioh ATA 878 F. Supp. 2d at 62.
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Applying these principles here, MGM has competitor standing to defend thea®gsret
decisionto not approve the proposed amendments to the Pequot Procetuegsarties agree
that Public Act 1789 conditionally authorizes the Tribes to operate the East Windsor casino, and
that the only condition remaining to be fulfilled is the Secy&aapproval of the proposed
amendments to the Pequot ProcedufseFed. Defs. Opp’n MGM'’s Mot. Intervene (“Fed.

Defs. Intervention Opp’n”) at 10-11, ECF No. 22. In other words, if the Secretary isitde
deem the amendments approved, MGM'’s Spratgfcasio will facean“imminent increase in
competition” from the Tribes’ casino less than twamiles away; the core injusyp-fact

underlying competitor standingAm. Inst. of Certified Pub. Accountants v. |R&4 F.3d 1193,
1197-98 (D.C. Cir. 2015) (holding that an association of certified accountants and accounting
firms had competitor standing to challenge an IRS rule allowing “unenrolled ereptr gain
certain credentials and list their practiceshe IRS’s directory, making it easier for them to
compete with the plaintiffs)

The parties’ attempts to underddGM'’s injury-in-facttheoriesare unpersuasive. First,
Federal Defendants argue that “MGM has not shown that a casino to be developetriethe
in another state would necessarily draw customers away from MGM Springfiedd.”Diefs.
Intervention Opp’n at 7. However, as noted above, Public A8Q1Ftegislative history
suggests that the Act was pasbedauseaheTribes casino would competeith MGM
Springfield. Moreover, as MGM notes, MGM Intervention Mem. at 12 ritie2Tribeshave
presenteexperttestimony to the stateGeneral Assembly discussing the “competitive threat”
of the Springfield casino to Connecticut’s casin8geStatemenof Dr. Clyde W. Barrow,

Heaing Before the J. Comm. on Finance, Revenue, and Bonding, Gen. Asserii3lyConn.
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2017)* And apart from the record eviden¢fi] asic €@onomic logic” suggests that two large
casinos within fifteen milesf one another would compete for patroAsn. Inst. of Certified
Pub. Accountan{s804 F.3d at 1198 (citingnited Transp. Union v. ICGB91 F.2d 908, 912 n.7
(D.C. Cir. 1989)(noting that allegationsf competitive harm founded dorasic economic logic
can establish standingy® Accordingly, MGMhas sufficientlyasserted, at this stagbat the
Tribes’ East Windsor casino would compete witeM’s Springfield caino.

Second, the partiegguethatPublic Act 17-89—rather tharthe proposed amendments to
the Pequot Procedures—authorizes the East Windsor casththerefore thdlGM's alleged
competitive harnwould arise fromthe passage of Public Act-BB, notthe Secretary’s approval
of the Pequot Procedures. Mohegan & Pequot Opp’'n MGM’s Mot. Intervénbgs
Intervention Opp’'n”) at 17-18, ECF No. 28Fed. Defs. Intervention Opp’n at 10-11. In other
words, the parties assert that MGMilleged injuesaretoo “conjectural or hypothetical” to
support standingvith respect to the Secretary’s decisiofribes Intervention Opp’n at 18
(quotingDaimler-Chrysler Corp. v. Cund47 U.S. 332, 344-45 (2006)The partiessimilarly

arguethat the competitor standing doctrine is inapplicable because it concerns agimty

14 Available at https://www.cga.ct.gov/2017/findata/tmy/2017HB-07319-R000417-
Barrow,%20PH.D.,%20Clyde,%20@&in-Department%200f%20Political%20Science-
University%200f%20Texas%20Ri0%20Grande%20ValléyY .PDF.

15The Tribes’ East Windsor casino is particularly likely to pose a competitigattto
MGM’s Springfield casino because citizens of Hartford, one of Cdimu's largest cities, must
drive past East Windsor to visit Springfield. The Court takes judicial notice & thets as
accurately and readily determinable from sources whose accuracy cannadliogasen
guestioned.SeeFed. R. Evid. 201(l¢2); Onandaga Nation v. New YqrkOO Fed. Appx. 87, 89—
90 (2d. Cir. 2012) (holding that it was not “inappropriate for the district court tqueiaal
noticeof populationand developmeny.

16 The Tribes and the state filed separate briefs opposing MGM’s motion to iderve
and the state’s brief adgpthe arguments set forth in the Tribes’ briggePl. Conn.’s Opp’n
MGM’s Mot. Intervene, ECF No. 26. The Court will accordingly refer to the Stiasguments
regarding MGM’s intervention as “Plaintiffs’™ augnents.
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that “directlyaffect[] the market,”and heretie Connecticut legislatuieactionsrather than the
Secretary’s dasion, would impact the commercial casino market and cause MGM’s alleged
injuries. Fed. Defs. Intervention Opp’n at 8-9; Tribes Intervention Opp’n at 13rHB@rvice
of theseargumenrd, Plainiffs analogize this cage Delta Air Lines, Inc. v. Export-Import Bank
of U.S, 85 F. Supp. 3d 250 (D.D.C. 2015). In thase, the plaintiff challenged certain
“economic impact procedures” (“EIPs”) adopted by the Expofort Bank, asserting that it had
standing because the EIPs would provide certain financial advantages to its forepgtitors.
Id. at260—-61. This Court held that the plaintiff lacked standing becalse the suit was filed
the EIPs had not yet become operatvéeenapplied to a specific financi&lansaction, and
therefore the prospect and nature of future competition refedinndeterminable and
amorphous Id. at 263-67.

Here, howevernlike the inoperative EIPs challengedialta Air Lines Public Act 17-
89 has been passéy Connecticut’s legislatureMGM does noassert “conjectural or
hypothetical” injuries based on future legislataetion; the necessary legislative action has
already occurred arntie Secretary’s approval of the proposed amendments to the Pequot
Procedures hasthe clear and immediate potential’ to cause competitive hexrmiGM by
triggering the construction of the East Windsor casidoat 262 (citingAssociated Gas
Distribs. v. FERC899 F.2d 1250, 1259 (D.Cir. 1990); see alsATA 878 F. Supp. 2dt57-
58 (holding that the plaintiff had standing to challenge the EXpgtrt Banks EIPs where the

plaintiff identified specific nsactions under those EIPs which benefited a foreign competitor).
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Put another waygeversal of the Secretary’s decision here wddidectly affect the markétoy
removing the final hurdle to development of the East Windsor caSino.

Third, thepartiesunsuccessfullattempt to distinguiskorest County.l Federal
Defendants assdtiat MGM'’s alleged injuryrom increased competition for legislative approval
of its Bridgeport casin “far less direct” than Menominee’s injury orest County because
if the Secretarg decision is overturned here, NMGmust still seek approval from “a local
governmentand the Connecticut legislatlir® enter the commercial casino markeed. Defs.
Intervention Opp’rat 13-14 TribesIntervention Opp’n at 142 However,Federal Defendants
admit in their brief that the Secretary’s decision at isst®imest County ivould “have a direct
and concrete impact on [Menominee] by . . . making it less likely that the governor would
approve [Menominee’s] proposed gaming facilitfz&d. Defs. Intevention Opp’n at 13.
Similarly, approval of theamendments here woutdake it less likely that the state walpprove
MGM'’s Bridgeport casinoCf. La. Energy & Power Auth141 F.3dat367 (holding that a
company had standing to challenge an agencyreld&ing price restrictions on a competitor

becausehe plaintiff “will be injured by increased price competition”)

17 Plaintiffs similarly argue that MGM’s competitive injury from the East Windsoincas
cannot be redressed by the Court’s decision here, because that injury anstwefpassage of
Public Act 17-89 rather than the approval of the amendments to the Pequot ProcEdbess.
Intervention Opp’n at 19-20. That argument is not persuasive, for the reasons described in the
previous paragraphs.

18 plaintiffs also claim that “MGM’s Bridgeport plans appear to be neither etsnaor
imminent,” citing a late2017 news article quoting MGM’s CEO as stating that MGM’s
Springfield casino will be MGM'’s “last major development project” in the United Stdiebes
Intervention Opp’n at 6—7. While the Court agrees that MGM’s Bridgeport casinatpsje
potentiallyspeculative, a single news article is not sufficient to suggest that MGRlaratton
is frivolous or a sham regarding MGM'’s plarfsorest County |, 317 F.R.D. at 9 (“Courts are to
take . . . declarations supporting the motion [for intervention] as true absent shanty fowoli
other objections.”) (quotin§w. Ctr. for Biological Diversity268 F.3cdat 820).

24



The parties alsarguethat the isge raised byorest County bnd this case-the proper
administration othelIGRA—concerned Menominee as a tribe subject to IGRA oversight but
does notoncernMGM as a private casino operator not regulated by the IGE&&Tribes
Intervention Opp’mat 11-12; Fed. Defs. Intervention Oppat14—-15. However, thd=orest
County Icourt did not consider that fact when evaluating Menominee’s standing, and this Court
fails to see its significand® MGM'’s standing, given that therendments will impact the
regional commercial casino market in which MGM is an active particiijafihe Secretaris
“duty to facilitate . . . gaming opportunities” to trib@sibesIntervention Opp’rat 1112, may
have been relevant to the Secretadgsision to disapprove the amendments at issberiest
County | but it was not relevant to Menomine@atential injury from the reversal of that
decision and it is not relevant to MGM'’s potential injury helda.proposing amendments that
would place MGMat a “competitive disadvantage when seeking state approval for off-
reservation gaming,” Plaintiffs have created a circumstemadich MGM is entitled to be
involvedin the interpretation of a law intended to facilitatereservation gamingForest
County | 317 F.R.D. at 12.

2. Causation and Redressibility
Second, the Court must detenaiwhetheMGM’s “injury would have been caused by

th[e] invalidation[of the Secretary’s decisiongnd the injury would be prevented if the

19 As MGM notes, the amendmerikgmselves state that they seek to help the Tribes
“‘own and operate a commercial casino” without impacting “any benefits deriyatélstate
and the Tribes from the current tribal gaming arrangements. MGM Intemdiéem. Ex. C at
4, ECF No. 11-5. Aga, the Court takes judicial notice of the amendments because they are
incorporated by reference in the complai8eeCompl. 1 32—34; Fed R. Civ. P. 12(b)(6);
Ruffin 443 Fed. Appx. at 563.
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government action is upheldXm. Horse Prot. Ags, 200 F.R.D. at 156. The Court concludes
thatMGM meets thissndard

A decision upholding the Secretary’s non-approval of proposed amendmtms to
Pequot Procedures wouldsstated inthe Secretary letters to the Tribes, maintain the status
guo in the state’s commercial casino markeghder the status qua,commercial casino
proposal submitted by eithetGM or MMCT and approved by the General Assembly would run
afoul of the Tribesexclusivity clauses MGM and the Tribesvould therefore be on equal
competitive footing lobbying thstae legislature for itsapproval. Adecisionupholding the
Secretarys actionwould also stall the authorization of the Tribes’ East Windsor casino, and thus
prevent MGM'’s Springfield casino from facing new competition.

On the other hand, a decision ordering the Secretary to approve the amendments would
exempt MMCT from the exclusivity clauses in both the Mohegan Compact and the Pequot
Procedures, and therefore allow the state to approve MMCT’s Bridgepord edthout losing
its royalties from the Tribes’ casino3he decision wdd also satisfy the final unfulfilled
condition of Public Act 17-89, and therefore immediately authorize the Tribes’ deaibpin
the East Windsor casino to compete with MGM’s Springfield casino. The decisiod thas!
cause MGM's competitivanjury described aboveSeel a. Energy & Power Authl141 F.3d at
404 (holding that the plaintiff's competitive injury from increased price competitue to a
FERC order tvould be redressed by a favorable decision of this court vacating FERG$;orde
Int'l Bhd. of Teamsters v. U.S. Dep't of Tran3@4 F.3d 206, 212 (D.Cir. 2013)(“The
causation and redressability requirementantitle Il standing are easily satisfied because,
absent th¢challenged regulation], [the plaintiffsfould not be subject tmcreased competition

from Mexico-domiciled trucks operating throughout the United Stgtes

26



Refusing to concede this point, bgthrtiesrely onNew World Radio, Inc. v. FCQ94
F.3d 164 (D.C. Cir. 2002), to argue that MGM lacks standing beemeseif the Court reverses
the Secretary’s decision, MGMIill have another opportunity to avoid injury when it lobbies the
Conrecticut legislature on behaif its casingprojects and against the Tribes’ projeciee
TribesIntervention Opp’rat 18 Fed Defs. Intervention Opp’n at @n New World Radipthe
D.C. Circuit held that a radio station did not have standifpatiengehe FCC’s renewal of
another station’s license when that station was in a differentgyw World Radip294 F.3d at
171. The Circuit reasoned that the plaihtdcked standing because thedmpetitive injury’
w[ould] occur, if at all, only if [the competitor] subsequently s[ougimidl secuiel] the
relocation of its Pocomoke City broadcast license to the Washingtonpidgtamming ared,
and therefore the decision at issue was “at most, the first step in theodi@dtiture
competition” 1d.

The parties’ reliance oNew World Radianisses the markere. If the Secretary is
required to approve the proposed amendments to the Pequot Procedures—as sought by
Plaintiffs—MGM will immediately lose its ability téobby the Connecticuegislaturefor casino
approval on equal footing with theilbes See BristeMyers Squibb Co. v. Shalalal F.3d
1493, 1499 (D.C. Cir. 1996) (“[T]he injury claimed is exposure to competition as a result of the
FDA'’s [rule] . . . it is no answer to say that the FDA is merely permitting a ditmpgrodud
to enter the market and leaving the purchasing decision to the cem§urAnd the Connecticut
legislature has already approved the Trilk&sst Windsor casino, conditioned on the Secretary’s
decision at issue her@he Secretary’s decision, therefoienot the first step towardscreased
competitionfor the state’s next commercial casiamod MGM'’s Springfield casino, but rather the

only step.
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Theothercases cited by the partiase no more helpful thadew World Radid®ecause
they involved far more speculative hatihan that faced by MGM her&eeArpaio, 979 F.3d at
20 (rejecting the plaintifsheriff's standing theory that individuals, in incorrect reliance on two
challengedstatutes, would illegally enter the United States and commit crimes in a particular
county, requiring the plaintiff to expend resoujc®BN Airlines, Inc. v. FAA795 F.2d 195, 201
(D.C. Cir. 1986) (holding that an airline did not have standing to challenge an agency’s
certification of an individual pilot, because the plaintiff did not shtvat{the pilotwag hired
by any other airlineand “[e]ven if he [waspmployed elsewhere, the possibility that he w[ould]
fly in areas in which [the plaintifffjnaintairjed] routes and actually cause injuryftioe
plaintiff's] passengers and crew [wasp remote and spéelative to constitute injury. Here,
the Court need not make a hypothetical leapathendments will immediately harm MGM’s
bargaining positionvith the statevis-a-vis the Tribeand will immediately authorize additional
competition for MGM’s Springfield casino. A court order upholding the aygoreval of those
amendments wilpreserve the current parity in the market for commercial casino approval in
Connecticut and will preserve the current competitive position of MGM’s Spridgfasino.

See Washll. of Ted. Workers v. DHS892 F.3d 332, 339-42 (D.C. Cir. 2018) (holding that a
union representing domestic Science, Technology, Engineering and Mathe'SatiEes ()
workers had standing to challenge a DHS immigratedated regulation that would irease
competition for domestic STEM jobs).

With respect taedressability, the parti@speat many of the argumemiddressed by the
Court above.Plaintiffs also contend that “a ruling in this case cannot redress MGM'’s alleged
injuries it thinks will be caused by a State regulatory schemgbesIntervention Opp’n at 21.

However, MGM does not claim that thgury will be “caused” by the state’s schenteit raher
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that the injury willarise fromMGM'’s ability to compete within that scheme. A ruling upholding
the Secretary’s decisionould (1) preserve MGM's abity to compete with the Tribes @gual
footing for the right to build a Bridgeport casjrimecauset would prevent the Tribes from
gaining an advantage; and (2) preserve the current competitive position of M@iifigfield
casino, because it would prevent the introduction of a compefita.rulingwould therefore
redress MGM’'gotentialinjury-in-fact.
B. Timeliness

Having determined that MGM has standing to intervene, the Courtonsides the first

Federal Rule 24(a) factomhether MGM’'s motion was timelyThe timelines®f a motion to

intervene must “be judged in consideoa of all the ciremstances.””Smoke v. Nortor52
F.3d 468, 471 (D.CCir. 2001) (quotingJnited States v. AT&®B42 F.2d 1285, 1295 (D.Cir.
1980)). T]he requirement of timeliness is aimed primarily at preventing potential intesvenor
from unduly disruptinditigation, to the unfair detriment of the existing partieRdane v.
Leonhart,741 F.3d 147, 151 (D.Cir. 2014) (internal citations, quotation marks, and alterations
omitted) The parties do not argue that MGM’s motion to intervene wiasely. Norcould
they, becausthe motionwas filed within a month of when Plaintiffs filed the complaand
before Federal Defendants entered an appear&huder the circumstancéise Court concludes
that MGM'’s intervention would not unduly disrupt the litigation, particularly sin€aWhas
filed provisional briefsas the action has proceeded
C. Interests
Thesecondand thirdRule 24(a) facta require the Coutb consider whether MGM has

demonstratedd legally potected interest in the actidnvhich has been impairedSEC v.

Prudential Sec. Inc136 F.3d 153, 156 (D.Cir. 1998). This “test operates in large part as a
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‘practical guide,” with the aim of disposing of disputes with as many concernigespgs may be
compatible with efficiencyand due process.I00Reporters LLC v. DQ307 F.R.D. 269, 275
(D.D.C. 2014) (quotindVildearth Guardians272 F.R.Dat 12—-13). In determining whether an
applicant's interests will be impaired, courts in this jurisdichiak to thepractical
conseqguences that the applicant may suffer if intervention is defesiNat. Res. Def. Council
v. Costle561 F.2d 904, 909 (D.Cir. 1977);Am. Horse Prot. Ass'200 F.R.Dat 158.

Federal Defendansnd MGM acknowledge thathere, as here, a prasgive intervenor
“has constitutional standing,atfortiori has ‘aninterest relating to the property or transaction
which is the subject of the action.Crossroads Grassroots Policy Strategies v. 838 F.3d
312, 320 (D.C. Cir. 2015puoting Fed. R. Civ. P. 24(apee also Safari Club Int’l v. Salazar
281 F.R.D. 32, 38 (D.D.C. 2012) (“The injuny-fact and causation connection with the
challenged action requirements for standing are closely related tactrelsend third factors
under Rule 24(d). For the same reasons MGM has standing to interveenersal of the
Secretary’s decision would immediately diminish MGM'’s chances of secudateyapproval for
its Bridgeport casino proposal over the Tribes’ competing propasdivould create imminent
competition for MGM’s Springfield casinoMGM has demonstrated a legally protected interest
in the actiorthat may be impaired if intervention is denied

D. Adequate Representation of Interests

Finally, Rule 24(a) requires that ti@ourt consider whether MGM’s interests would be
adequately represented by Federal Defendartis. Supreme Court has explained that the
adequate representat “requirement of [Rule 24(hjs satisfied if the applicant shows that
representation of his interest ‘may be’ inadequate; and the burden of making thagsstoould

be treated as minimal.Trbovich v. United Mine Workerdp4 U.S. 528, 538 n.10 (1972ge
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alsoFund for Animals322 F.3d at 735-36Similarly, the D.C. Circuit has described this
requirement as “not onerousDimond v. District of Columbia/92 F.2d 179, 192 (D.Cir.
1986);see alsAT&T, 642 F.2d at 129@tating that an applicantdrdinarily should be allowed

to intervene unless it is clear that the party will provide adeqaptesentation for the
absenteé’(quoting 7A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure
§ 1909 (1st ed.1972))While in cases such as ttifge intervenor and the government may agree
on a legal position or course of action, the D.C. Circuit nonetheless “often [has] canitiate
governmental entities do not adequately represent the interests of aspamgnats.” Fund for
Animals,322 F.3d at 736. This is primarily because the government entity's overarching
“obligation is to represent the interests of the American people,” while #r@eénior's obligation

is to represent its own interestsl.

Here, the Court agrees with MGM tlfthe Secretarig] duty to serve the public and its
trust obligations to the Tribes are distinct from MGM’s commercial congidesa which could
lead to different positions in litigating this cads&IGM Intervention Mem. at 18Federal
Defendantstrug obligation to the Tribes particularly relevanbecause the tribes a@GM’s
competitors.SeeTribesIntervention Opp’'n at 5 (discussitige Secretary’s “fiduciary
responsibility to the Tribes”). ‘fie fact thafMGM] and[Federal Defendantgresently agree
on a litigation peture does not mean that [Federal Defendar@sé¢ssarily will adequately
represenfMGM’s] interests thoughout this action, as [Federal Defendarggjairj] free to
changdtheir] strategy during the course of litigatid ?° 100Reporters307 F.R.D. at 280

(citing Wildearth Guardians272 F.R.D. at 19-20 (finding inadequate representation when,

20 This conflict is apparent from the Secretary’s recent@mprof Plaintiffs’
amendments to the Mohegan Compact—which MGM opposed—bringing MGM closer to the
competitive harm discussed above.
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“although there are certainly shared concerns, it is not difficult to iradgw the interests of
[the intervenor] and the other [federal] defendant[ ] might diverge during the couitsgatibn”
(citationand internal quotation marksnitted)). Accordingly, though MGM’snteress
currently overlap with Federal Defendantgereststhe Court holds that MGM has satisfieé th

inadequate representation requirement.

* * *

As explained above, because MGM has shown that it has Article Il standing aitd that
meets the requirements of Rule 24(a), it may intervene by right as a deféhdémivever, the
Court’s inquiry does not end here, for “district courts may impose appropriatdicosdir
restrictions upon the intervenor's participation in the actidMildearth Guardians272 F.R.D.
at 20 (citingFund for Animals322 F.3d at 737 n.}1 Plaintiffs and MGM have agredd
certain conditions of intervention, which the Court will adopt: (1) MGM shall not agssg-c
claims, counterclaims, or other collateral claims against Plaintiffs or Fedesid2etts; (2)

MGM shall limit its briefing to issues raised by Plaintiftsaims; (3) MGM shall not seek to

extend briefing deadlines or amend the briefing schedule without the other pargent; (4)
MGM’s memoranda in support of or in opposition to motions shall not exceed 30 pages and its
reply memoranda shall not excez@lpages? and (5) MGM shall confer with Interior to avoid

duplicative arguments.

1 The Tribes also claim that MGM may not intervene because it has failed to comply
with Federal Rule 24(c), which requirggta motion to intervene “be accompanied by a
pleading that sets out the claim or defense for which intervention is sodghtie'sIntervention
Opp’n at 26. They acknowledge that MGM submitted a proposed answer with its motion, but
they claim thatts defense on behalf of Federal Defendédtes not comport with the actual
facts or law of the case.ld. Having reviewed MGM'’s proposed answer, the Court concludes
that the pleading is sufficient to discharge MGM’s Rule 24(c) obligation.

22 MGM’s provisional briefs comply with this requirement.
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Having concluded that MGM may intervene as a defendant, the Court will consider
MGM'’s provisionalbriefstimely filed, including its provisional reply brief in support oédreral
Defendants’ motion to dismiss (ECF No. 3@he Court will also deny Plaintiffs’ motion to
exclude MGM’s provisiondy filed status report (ECF No. 44), because as an intervenor-
defendant MGM is entitletb take a position on the litigation’s ditem.

V. FEDERAL DEFENDANTS’ MOTION TO DISMISS

The Court next addresses Federal Defendants’ motion to disAsgsoted, Plaintiffs
assert that the Secretary violated the APA by failing to take nonds@egtiaction; approving
the proposed amendmentsttee Pequot Procedures in accordance with the IGRA’s tribal-
compact approval provision§ee generallompl. Federal Defendants argusweverthat
undertheIGRA and its implementing regulatiofthe Secretary’s approval sécretarial
procedures andrpcedure amendmenitsnotgoverned by the same timimgquirements
governingthe Secretary’spproval of tribaktate compacts and compact amendmedtsier
this interpretation ofhe IGRA, the “mandatory timeframes” tHalaintiffs claim dictatd the
Secretary’s actions with respect amnendments to the Moheg@ompactdo not apply to
amendments to the PequrRrbceduresFed. DefsMot. Partial Dismissal (“Fed. Deflem.”) at
6, ECF No. 18. According to Federal Defendarfdaihtiffs have thereforeafled to establish
this Court’s subject matt@urisdiction over the case and failed to state a claim for which relief
can be granted with regard[®equots] proposed procedures amendmebgtause Plaintiffs
have not identified a nondiscretionary actibatthe Secretary unlawfullfailed to take Id.

Plaintiffs, unsurprisingly, reathe IGRA very differently. They clairDefendants’
“hyper-formalistic reading of IGRA and the Part 293 Regulationdlies. in the face of explicit

and implicitcongressional intent, relevant canons of statutory construction, the past conduct of
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all parties, including the Defendants themselves, prior legal opinions frometaadants’ own
Solicitor, the terms of the Pequot Compact itself, and common 5ePlseOpp’n Fed. Defs.
Mem. (“Pls. Opp’'n”)at 1Q ECF No. 2722 Plaintiffs argue that their claimsmainvalid and
properly before the Court, despite Mohegan'’s stipulation of dismissal.

The Court willfirst consider the parties’ interpretations of the IGRArd the deference
to which the Department’s interpretation is entitleahd then determine the proper
interpretation’s impact othe Court’ssubject matter jurisdiction and the sufficdgrof Plaintiffs’
conplaint. The Courtoncludes that Federal Defendants’ interpretation of the IGRA is
supported by the relevant provisions’ plain meaning, and therefore that thexSewsret not
required to act in the manner asserted by Plaintiffs. This conclusion glittatehe Court must
dismiss this action fdiilure to state a claim upon which relief may be granted

A. IGRA Interpretation

Plaintiffs, Federal Defendants, and MGM @intendthatthe IGRA dictates a particular
resulthere, but they dispute what that result shouldRFeleral Defendants and MGM claim that
by its plain terms, the IGRA impasstrict deadlines on the Secretary’s consideration of tribal
state compacts but not on the Secretary’s impositionoziepluresand approval chmendments

to those proceduresSee generallfFed. Defs. Mem; MGM MemPlaintiffs claim that the

23 In support of their opposition to Federal Defendants’ motion to dismiss, Plaintifs ha
requested that the Court take judicial notice of certain Federal Registee\@irrespondence
from the Department, a newsiale, and a Connecticut General Assembly Resolutitee
generallyPls.” Request Judicial Notice, ECF No. 28. The Court grants Plaintiffs’ request and
takes judicial notice of these documen&eed44 U.S.C. § 1507 (“The contents of the Federal
Registershall be judicially noticed . . . cited by volume and page numb&FAulaqgi v. Panetta
35 F. Supp. 3d 56, 67 (D.D.C. 2014) (stating that “judicial notice may be taken of public records
and government documents available from reliable sourdes®;Lorazepam & Clorazepate
Antitrust Litig, No. 03-1650, 2004 WL 7081446, at *1 n.3 (D.D.C. May 18, 2004) (taking
judicial notice of news articles).
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IGRA’s purpose, statutory canons, and Federal Defendants’ own positions dhatdateetsame
deadlines-those imposed under 25 U.S.C. § 2710(d)(8)—should apply to bothdtibal-
compacts andecretarialproceduresand amendments theretSee generallfPls. Opp’'n. The
Court concludes that while it need not defer to the Department’s IGRA inteigmetatgrees
with Federal Defendants and MGM that the IGRA unambiguously doegppbt the same
approvaltiming requirements toecretariajprocedures ag does to tribaktate compacts
1. Deference Owed to the Department

When analyzing an ageyis interpretation of a statutehere, the Department’s
interpretatiornof the IGRA—courts musipply the twestep framework announced@hevron
U.S.A,, Inc. v. Nat. Res. Def. Coundib,7 U.S. 837 (1984). Under this framework, the Court
begirs by asking Whether Congress has directly spoken to the precise question atiesifaf’
has, the Court must give effect to its unambiguously expressed ifdeat842—-43. If the
Court determines thalhe statute is ambiguous, it must evalwabether the agency's
interpretation is reasonabléd. at 842—-43. This approach “is premised on the theory that a
statute's ambiguity constitutes an implicit delegation from Congress to theydgditl in the
statutory gaps.’FDA v. Brown & Williamson Tobacco Corfp29 U.S. 120, 159 (200(iting
Chevron 467 U.S. at 844).

Plaintiffs arguehat if the Court reachestep two of th&€hevronframework, Federal

Defendants’ interpretation should be afforded no deferéh&ee generallls. SurReply.

24 Claiming that Federal Defendants raigitevrondeference for the first time in their
reply brief, Plaitiffs filed a motion for permission to submit a seply addressing this issue.
See generallPls. Sur-Reply Fed. Defs. Mem. (“Pls. Sur-Reply”), ECF No. 34-1. “The decision
to grant or deny leave to file a staply is committed to the sound discretion of the Colud, V.
Lezell 45 F. Supp. 3d 86, 91 (D.D.C. 2014), and arsply is appropriate “when a party is
‘unable to contest matters presented to the court for the first time’ in the lastleched

35



They contend that deference is inappropriate because (1) the Departmegatistitpositioris
not the type of agency statement affor@uevrondeference, particularly whetiee Department
has not previously explained its interpretation; (2) the “Indian canon of construatiercomes
any deference to the Departmeantd(3) the Department'siterpretation is not a permissible
construction of the IGRAId. at 2-7. The Court agrees with Plaintiffs’ first argument, and it
therefore declines to defer to Federal Defendants’ interpretation.

“[N] ot every kind of agency interpretation, even of tustethe agency administers,
warrantsChevrondeference.”Miller v. Clinton, 687 F.3d 1332, 1340 (D.C. Cir. 2012).
In United States v. Mead Corphe Supreme Court held thahevrondeference applies only
when: (1) “it appears that Congress delegated authority to the agencgligenenake rules
carrying the force of lawand(2) “the agency interpretation claiming deference was
promulgated in the exercise of that authoritgl.; 533 U.S. 218, 226—-27 (2001). Whether an
agency's reasonable statutorienpretation satisfiellead'ssecond requirement depends on the
form and context of that interpretatioBeeMiller, 687 F.3d at 1341. The D.C. Circuit does not,
for example, defer to litigation positions contained in agency bridfsaat 1340 Village of
Barrington, Ill. v. Surface Transp. B&36 F.3d 650, 660 (D.C. Cir. 2011). Nor does it defer to
unexplained interpretationdiller, 687 F.3d at 1341-42.

While the Department may haaathority to make rules under the IGRA, its
interpretation here was not promulgated in the exercise of that autheeitigral Defendants

have not identifiec single piece oivritten agency gidance explainingvhythe Department

pleading.” BenKotel v. Howard Uniy.319 F.3d 532, 536 (D.C. Cir. 2003) (quotlrgwis v.
Rumsfeld154 F. Supp. 2d 56, 61 (D.D.C. 2001)). The Court agrees with Plaintiffs, and it is not
persuaded that Federal Defendants ra@@eelrondeference only in response to Plaintiffs’
mention of the doctrine in their opposition brief. The Court therefore grants fdamition

(ECF No. 34), and deems their sur-reply filed.
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believes the approval procedures governing tréb@le compacts are inapplicables¢égaretarial
procedures, much less guidance subject to notice and comment. As Plaintiffssa@ar-PI
Reply at 2, even the Department’s letteeturning]” the amendments at issue did not explain
the Departmens reasoningSeeECF Nos. B & 9-16. Ratler, Federal Defendants ask the
Court torely upon their briefs in this case and the Departrs@méictice of imposingecretarial
procedures after theeadlines established for approving tribal-state compacts. Fed. Defs. Reply
Br. (“Fed. Defs. Reply’at 12-13, ECF No. 32. The D.C. Circuit has consistently declined to
applyChevrondeference to these types of agemtgrpretationsand the Court declines to do so
here. See Miller 687 F.3d at 1340-4%.

BecauseChevronis inapplicable, the Court must “proceed to determine the meaning of
the[IGRA] the old-fashioned way: ‘[it] must decide fgitself] the best reading.”Miller, 687
F.3d at 1342 (quotingandmark Legal Found. v. IR367 F.3d 1132, 1136 (D.Cir. 2001)).
The Court will address the plain meaning of the IGRA provisions at issue herereetke
together, and then discuss Plaintiffs’ arguments for why the plain meaning siobwaiontrol.
Federal Defendants are in luck, for even without deference, the Court concludesithat t
interpretation is theroper reading ohte IGRA

2. IGRA’s Plain Meaning

The Court beginsas it mustwith the text of the IGRAyoverning the approval of tribal-
state compacts arsdcretariaprocedures, and amendments therdtdhe textis plain,the Court
must enforce it according to its termdardt v. Reliance Standard Life Ins. C660 U.S. 242,

251 (2010).Here, he text dictate Federal Defendants’ interpretation.

25 Federal Defendants seem to have recognized this; as Plaintiffs note, theigdpeef
makes no reference @hevrondeference.
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Federal Defendanend MGMcorrectly assetthat by the IGRA’s textthetiming
provisionsunderlying Plaintiffs’ complainfall under the IGRA subsection governing the
approval oftribal-state compactsut not the IGRA subsection governing the imposition of
secretarial procedure§ hekey provision states théfi] f the Secretargoes not approve or
disapprove @ompact described in subparagraph @&fore the date that is 45 days after the date
on which thecompacis submittedo the Secretary for approval, the compact shall be considered
to have been approved by tBecretary. . .” 25 U.S.C.8 2710(d)(8)(C) (emphasis addedhe
“compact described in subparagraph (A)” is a “TriBtdte compact entered into between an
Indian tribe and a State governing gaming on Indian lands of such Indian tdb&.”
2710(d)(8)(A). The provision mandating the 45-day approval period makes no mention of
secretariabrocedures-such as the Pequot Procedures—imposed under § 27168)(7).

The Departmerd regulations follow the same structure. Tiségtethat“[t]he Secretary
mustapprove or disapprove a compact or amendment within 45 calendar days after receiving the
compact or amendment.” 25 C.F.R. § 293.10(#)e “compacfand] amendment” under this
provisionaredefined asn “intergovernmental agreement executed between Tribal and State
governments under theheIGRA],” and any amendment to that agreeme2i.C.F.R. 88 293.2;
293.3; 293.10As discussed in greater detail below, secretpratedures fall outside this

definition because they are “prescribed” unilaterally by the Secretary as adastwtesn a state

26 As Federal Defendants note, the IGRA itself does not expressly disceisdraants to
tribal-state compacts or secretarial procedures, only their establishment ehapptoval. See
Fed. Defs. Mem. at-&. This does not introduce ambiguity sufficient to alter the Court’s
conclusion that the IGRA’s deadlines governing the Secretary’s apmfavidal-state compacts
plainly do not govern the Secretary’s approval of amendments to secretaréyyesc
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and a tribe fail to reach an agreement. 25 U.S.C. 8§ 2710(&dj{d).again, the Department’s
regulations are silent with respectajoproval of, andhmendments {eecretariabrocedures’
“[W]here Congress includes particular language in one section of a statat@itgiit in
another section of the same Act, it is generally presumed that Congresseantisnally and
purposely in the disparate inclusion or exclusioRtissello v. United State$64 U.S. 16, 23
(1983) see also WMinn. Mun. Power Agency v. FERB06 F.3d 588, 594-95 (D.C. Cir. 2015).
This is particularly true here, where Congress “painstakingly detail[eglipproval processes
for tribal-state compacts and secretarial procedures in two different IGRA subsgatidn
included certain procedural requirements in one subsection but not the other sub3eston.
Pharms., Indus., Ltd..\VDA, 355 F. Supp. 2d 111, 117-18 (D.D.C. 2004) (holdingtinetre
21 U.S.C. “8 355(c), regulating NDAs, and § 355(j), regulating ANDAs, painstakingly theta

approval process for each of the type of drugs,” “[tjhe Court cannot fathomasonre apply .
.. a provision clearly addressinglp ANDAs, to” NDAs). Had Congress wished to impose
deadlines on the Secretary’s consideratstablishmentand amendmemf secretarial

proceduresit could have explicitly done so.

As the Supreme Court has freqtlgrstated:

27 As noted above, the Department hasyprtyated regulations allowing the Secretary to
prescribe secretarial procedures following a state’s assertion of soveneigimity. These
regulations state that “[a]n Indian tribe may ask the Secretary to amendgsatcpebcedures]
by submitting an mendment proposal to the Secretary,” and the Secretary “must review the
proposal by following the approval process for initial tribal proposals.” 25 C.F.R. § 29th&4. T
provisions governing the “approval process for initial tribal proposals” impotsrcdeadlines
on the Secretargeeid. 8 291.8, but they do not contain a “deemed approval” provision and
their deadlines do not mirror those established for the Secretary’s appravadlestate
compacts. While these regulations do not govern the Pequot Procedures, they proede furth
evidence that had Congress and the Department wished to impose deadlines on thg'Secretar
approval of the proposed amendments to the Pequot Procedures, they would have explicitly done
So.
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[l]n interpreting a statute a court should always turn first to one, cardinal canon
before all others. We have stated time and again that courts must presume that a
legislature says in a statute what it means and means in a statute whahieisays

When the words of a statute are unambiguous, then, this first canon is also the last:

judicial inquiry is complete.

Conn. Nat'l Bank v. Germais03 U.S. 249, 253-54 (1992) (internal quotation marks
omitted) (citing,inter alia, United States v. Ron Pair Enters., Imt89 U.S. 235, 241-42
(1989);Rubin v. United Stated49 U.S. 424, 430 (1981)). céording to the language of the
IGRA and its implementing regulatiorsgcretariaprocedures—governed by5 U.S.C. 8§
2710(d)(7)and unilaterally imposed by the Secretaigre not subject to the procedural
requirements applicable to tribal-state compacts governed by § 2710(d)(8) andcehscsiates
and tribes collaboratively. Accordingly, the Secretary was under no obligatipprmva or
disapprove the proposed amendments to the Pequot Procedures within 45 days of their
submission, nor was the Secretary required to consider the amendments approveaftey fHw
days and publish that approval in the Federal Register.

3. Plaintiffs’ Arguments

Plaintiffs do not dispute Federal Defendaméxtualreading of the IGRA. Rather, they
contend that “[a]ook at the statutory scheme of [tHERA as a whole, as well as both the
explicit and implicit congressional intent underlying the act, shows that Cenggesr intended
to deprive compacts arrived at through the mediation process of the benefit ofuhescnibed
review and approval process under § 2710(d)(B)s. Opp’n at 12. Plaintiffs accordinglyoffer
several argumentsr why theplain meaningset forth above is incorrecPBlaintiffs are correct
that oftentimes the “meanirgor ambiguity—of certain words or phrases may only become

evident when placed in context,” and that when deciding whether the language is plain, the Cour

must read the words “with a view to their place in the overall statutory sch&mavn &
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Williamson,529 U.Sat 132-133 (internal quotation marks omittesBe alsdPls. Opp’nat 12.
However,Plaintiffs’ argumentsio notovercome thédGRA'’s plain meanindhere
a. Congressional Intent

First, Plaintiffsargue thaFeceral Defendants’ positiotplainly would frustrate
congressional intent” because Congress intended for bothdtdialcompacts arsécretarial
procedures to facilitateibal gaming equally. Pl©Opp’nat 12-13. In support of this argument,
Plaintiffs rely on a 1991 Department Solicitor Opinion relating to the Pequatdtnes.See
Memorandum from Office of Solicitor to Asst. Secretary, BIA.IA.110& (Opinion”) (Apr. 9,
1991), ECF No. 28-5. The Opinion addressedNevada Resort Associatisitlaim that
gaming activity under the Pequot Procedures must comply with all Connectieutsis
including restrictions on gamingecausd 8 U.S.C8 1166c) exempts from state law only
gaming “condicted under a Tribabtate comact approved by [the Secretatygnd the Pequot
Procedures were not a triksthte compactOpinion at 34 (citing 8 1166(c)) In rejecting that
reading, the DepartmentSpolicitor stated thahe Association’s interpretan would render
secretariaprocedures meaningledsecause Congress intended that trétate compacts and
secretariaprocedures bgieces of a “single, unified and internally consistent mechanism” to
facilitate tribal gaming.ld. at 7. Subjecting pcedures to state laws forbidding gaminile
exempting tribalkstate compacts from those same lammld frustrate Congress’s intent to
“authorize gaming under compact procedures as well as approved compchcis.7-8.

However, the Opinion did not concern tiB&RA’s approval provisions at issue hefgor
did it conclude thatexretariaprocedures and tribakate compacts should be treated

consistently in every manner under the IGRA. Rather, it concluded that, for purpases of
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specific federal statutonyrovision exempting tribal gaming from state law, adlgetonthe
provision’s plain meaning would:
require a Tribe to pursue negotiations, engage itself and the judiciary in liigatio
and pursue each of the first six steps in the dispute resolution process established
under Section 2710(d)(7), yet finish with a result equivalent to never having asked
for a negotiated compact, never having negotiated, never having brought legal

action, and never having a mediator appointed and involved in selection of a
compact.

Opinion at 62 As the Secretary stated in a later rulemaksegretariaprocedures, therefore
“are properly viewed as a fudubstitutefor the compact that would be ‘in effect,’” if a voluntary
agreemenhad been reached . ...” 63 Fed. Reg. 3,289, 3,292 (Jan. 22(d998psis added)
Federal Defendants’ argument that secretarial procedures are subjeferemtédpproval
requirements than tribatate compacts does not bear on Congress’s intent that the two forms be
treated equivalentlgfter approval.
b. Absurdity Principle

Second, Plaintiffs argue that the Court should not adopt the plain meaning of 88
2710(d)(7) and 2710(d)(8) because doing so would render other IGRA provisions absurd and
meaningless Pls. Opp’n at 16Courts have a wekstablishedabligation to avoid adopting
statutory castructions with absurd resultSeePub.Citizen v. DOJ491 U.S. 440, 454-55
(1989). This principle dictates that the Cazatinot give effedio a statute's literal meaning
when doing so would “render[ the] statute nonsensical or superfluous @eate] an outcome
SO contrary to perceived social values that Congress could not have intendiédtéd States v.

Cook,594 F.3d 883, 891 (D.Cir. 2010) (internal quotation marks omittedjowever, the

28 plaintiffs claim that the Solicitor Opinion is entitled@hevrondeference because it
“provided the basis for a secretarial decision” and it was incorporated into shaadbkederal
Register notice. Pls. Opp’n at 14-15. Because the Court does not read the Opiniakiag spe
to the interpretation at issue here, it need not determine wlttleerondeference is warranted.
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D.C. Circuit gives the absurdity principle a narrow domain, insisting that apretationcross
a “high threshold” of unreasonableness before the Court may conclude thateadkiat not
mean what it saysld. at 891 “Becausdthe Court’s] role is not teorrect the text so that it
better grves the statute's purposes,\itl] not ratify an interpretation that abrogates the enacted
statutory text absent an extraordinarily convingugification.” Sierra Club v. EPA294 F.3d
155, 161 (D.CCir. 2002)(internal quotation marks and citation omitted).

In appealing to the absurdity principle, Plaintéispear to have expanded Federal
Defendants’ narrow distinction betwegibal-statecompacts andecretariaprocedures—
restricted solely to the Secretary’s requirements foraopg their amendments—to a broad
assertiorthat tribatstate compacts armmlocedures should never be treated the sdfoe.
instanceas discussed abowvelaintiffs note thatif compacts selected bymaediator and
approved by the Secretary under § 2710(d)(7)(B)(vii) are not treated as compac{shahder
IGRA, then[18 U.S.C.] § 1166 would require tribal gaming conducted undercampacts to
be fully complian with all state law applicable to ndndian gaming. Pls. Opp’nat 16 Along
the same lineslaintiffs statehat if procedures were “legally distinct from and lesser than”
tribal-state compactglaming conducted pursuant to procedures would be illegal timeler
Johnson Act, 15 U.S.C. § 1175, which forbids the possession or use of “any gambling device” on
tribal landexcept gaming conducted underTiabal-State compact. . .” 25 U.S.C. 8
2710(d)(6)(emphasis added3eePls. Opp’n at 17 Finally, Plaintiffs posit that ifecretarial
procedures are not considered to be tribal-state compacts, gaming pursuant to gsacediar

not be legal under the IGRA itself, which states that gaming on tribal lands ig iawf
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“conducted in confornrace with arribal-State compaatntered into by the Indian tribe and the
State. . ..” § 2710(d)(1jemphasis addeg§ee alscPls. Opp’'n at 18°

The Courtagrees that a general rdletating thatsecretariabroceduresre inferior to
tribal-state comacts would render much of th8RA and its relationships to other statutes
absurd. However, Federal Defendants do not proffer such an interpretation hées, Hederal
Defendants simplgontend that the provisions addressing the approval or disappfdxibal-
state compacts contained in § 2710(d)(8) do not appld@tariaprocedures imposed under 8
2710(d)(7). A conclusion that@cedures and tribatate compacts are subject to different
approval processates notrender| [the IGRA] nonsensical or superfluousCook,594 F.3dat
891, because it does not dictate that approved procedures andtaibalompacts be treated
differently under other provisions of the IGRA.

Unfortunately, many statutes contain “more than a few exampleartiul drafting,”
King v. Burwel] 135 S. Ct. 2480, 2492 (2015), ahé Court does not find it illogical that
secretariaprocedures and tribatate compacts should be treated the same tehegm otherwise
would be absurd, and that they should be ¢ckdifferently when the statute’s text dictates that
result. Moreover, as MGM notes, MGM Mem. at 13, “identical language may convey varying
content . . . sometimes even in different provisions of the same stafias v. United States

135 S. Ct. 1074, 1082 (2015).

29 MGM notes that the IGRA subsection specific to the imposition of secretarial
procedures, 8§ 2710(d)(7)(B)(vii)(Il), states that the Secretar{/stesicribe procedures “under
which class Il gaming may be conductedtbalndian lands . . . .” MGM'’s Reply Supp. Fed.
Defs. Mem. (“MGM Reply”) at 12, ECF No. 30-2. Arguably, therefore, § 2710(d)(1) is not
necessary to legalize procedulesed gamingnder the IGRA, because 8 2710(d)(7) explicitly
authorizes it under federal law.
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Federal Defendants’ interpretation is further borne out by the IGRASdége history.
SeeFed. Defs. Mem. at 7. In 2004, Senators Ben Campbell and Daniel Inouye of the 8emmit
on Indian Affairs proposed an amendment to 25 U.S.C. § 2710(d)(7)(B)(vii) that would have
required the Secretaty imposeprocedures within 180 days of a mediator’'s submissgeeS.
Rep. No. 108-380, at 14 (200#).A Department official, George Skibine, testified that the
amendment, while preventing the Secretary from indefinitely stalling the impostitio
procedures, would provide sufficient time for the Secretary “to carefuliyieeadifficult
guestions of state and federal law that are usually involved in this pro&tasement of George
Skibine,Acting Deputy Assistant Seg’'Policy & Econ Dev. on S. 1528Before theS. Comm.
on Indan Affairsat 2(2004)3! While not dispositive, this legislative history reflects the
principle that “Congress knows well how to [impose deadlioeagency actionpnly under
specified provisions or circumstance$ub. Citizen, Inc v. Rubber Mfrs. Ass583 F.3d 810,

817 (D.C. Cir. 2008). If Congress had intended the timing requirements of § 2710(d)(8) to
govern the approval oksretariaprocedures, the proposednendment explicitly adding timing
requirements$or proceduresvould have been superfluouSee U.S. ex rel. Totten v. Bombardier
Corp., 380 F.3d 488, 509 (D.C. Cir. 2004) (describing the “rule against superfluities . . . which

bars areading that would have one of several distinct clauses do all the necessaty #ork.

30 Again, at the motion to dismiss stage, the Court may consider documents in the public
record of which theourt may take judicial noticeAbhe & Svoboda, Inc. v. Chad08 F.3d
1052, 1059 (D.C. Cir. 2007). Accordingly, the Court takes judicial notice of this Senate Report
and George Skibine’s statement below.

31 Available atwww.bia.gov/sites/bia.gov/files/assetsiagpdf/idc008176.pdf.

32 While the proposed amendment did not pass, the Court finds its proposal by members
of the Committee on Indian Affairs—who were presumably wetked in the IGRA-relevant.
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c. Practical Considerations

Third, Plaintiffs argue that “[g]iven the strict statutory and regulatory limitations on the
Defendants’ discretiowith respecto the review and approval of compacts and amendments,
there is no reasaimw assume that Congress wanted to vest them with unfettered discretion to
delay, reject, osimplyignore[procedureg” Pls. Opp’n at 20. However, Federal Defendants
and MGM persuasively offer practical considerations for why Congress wauldtevdo just
that. The Secretary’s divergergsponsibilities with respect to tribsiate compacts and
secretariaproceduresnayjustify divergent approval processes.

As explainedabove, 8 2710(d)(7)’s remedial provisions mandate several steps designed
to facilitateagreement between a state and a tribe on the terms of sstateatompact
However, if the state ultimately refusesor fails to reach an agreement with the trihe
Secretary ih consultation with the Indian tribe . shallprescribe. . . procedures . consistent
with the proposed compact selected by the mediator . . . the provisighe IGRA], and the
relevant” state laws. § 2710(d)(7)(B)(vii) (emphasis added). In other wordsdretay is
responsible for independently considering the proposed compact, state law, aridAhan@
drafting proceduregonsistent witlprevious submissions.

Therefore, when establishisgcretarialprocedures, theeSretary’s responsibilities go
beyond merely approving terms hashed out by a state and a tribe. Plaintifycoote that
the timing provisions in § 2710(d)(8) “ensure that tribes and states are not stymied by
bureaucratic delays . . . after long and arduous compact negotiagsn#ing in an agreement,
Pls. Opp’n at 20, but the Secretary imposes procedures when there has beeragoesucbnt
It would have been reasonable for Congress to impose strict deadlines on theeySeoegtew

of a canpleted tribalstate compacivhile providing the Secretary with more time and discretion
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to draftprocedures consistent with state law, the IGRA, existing proposals, and teaBecr
obligations to théribes. Cf. Pub. Citizen533 F.3cat 817 (adopting a reasonable explanation of
a provision's purpose despite not being able to “know for certain what purpose Congress had in
mind”). Plaintiffs have identified no legislative historyaher evidence to the contrary, and to
the “extent that [Pletiffs’] argumen{is] about public policy, it is addressed to the wrong
audience.”ld. at 820.
d. Indian Canon of Construction

In a final attempt to overcontbe IGRA’s plain meaning, Plaintiffs appeal to the Indian
canon of construction. T$canon requires that statutes must be “construed liberally in favor of
the Indians, with ambiguous provisions interpreted to their bendfit§cogee (Creek) Nation v.
Hodel 851 F.2d 1439, 1444-45 (D.C. Cir. 1988jation omitted) According to Plaintiffs, this
cana dictates that the IGRA and its implementing regulations “must be interpreted todfe be
of the Pequot Tribe, with any ambiguities resolved in its favor.” Pls. Opp’n at 25. ¢3inis,
however, has force only where a statute is ambigliand, as tscussed above the IGRA'’s plain
meaning is not ambiguous with respect to the approval requirements fostateatompacts,
secretariaprocedures, and their amendmenr.Paso Nat. Gas Co. v. United Staté32 F.3d
1272, 1278 (D.C. Cir. 2011¢itation omitted). Additionally, the canon “does not apply for the
benefit of one tribe if its application would adversely affect the interestsather tribe,’andit
is not clear that applying 8 2710(d)(8)’s trilsd&te compact approval deadlines to secretarial
procedures would benefit tribes generalGonfederated Tribes of Grand Ronde Cmty. of Or. v.
Jewel| 75 F. Supp. 3d 387, 396 (D.D.C. 2014) (cititgnfederated Tribes of Chehalis Indian
Reservation v. Washingta®6 F.3d 334, 340 (9th Cir. 19963¥f'd, 830 F.3d 552 (D.C. Cir.

2016). Applying thosgribal-state compagbrovisions to proceduresay dictate a favorable
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result for Pequot here, but providing the Secretary with more than 45 days to consdansta
and tribes’ wishes when imposing and amendewetariaprocedures may facilitate more
collaboration between the Secretary and tréoesis likely to result in more wetlonsidered
procedures, while rushing the process may work to tribes’ detrinset.Forest Cty
Potawatomi @nty. v. United States (“Forest County I’No. 15-0105, 2018 WL 4308570, at *6
(D.D.C. Sept. 10, 2018) (“The Court declines to apply the Indian law canon where thesdnterest
of all tribes are not aligned.{itation omitted)
e. Existence of a De Facto Compact

Failing to convince the Court that the Pequot Procedures are subject to the same
procedural requirements e Mohegan Compad@laintiffs argue that Pequot and the state have
adefactotribal-state compagcgoverned by 25 U.S.C. § 2710(d)(8)(A)’s approval requirements,
based on their compliance with the PequoicBdures The IGRAs textand the Department’s
regulations belie this argument, as does the state’s own previous positions.

Plaintiffs’ argument relies on the Departmentegulations and the operationtio¢
Pequot Procedure®laintiffs note that the Department’s regulations define a compéahas
intergovernmental agreemestecuted between Tribal and State governments utiadGRA]
that establishes betwetre paties the terms and conditions for the operation and regulation of
the tribe’s Clas#ll gaming activities: 25 C.F.R. § 293.2. They argue that the Pequot
Procedureall within that definition because th@gtablish terms and conditions for the
operation of Pequot’s gaming in Connecticut. Pls. Opp’n at 22—-23. They fantjuethat the
state and Pequot “executed” the implied compact by fulfilling their responsggisablished in
theprocedures over “an extended periodimfe.” 1d. at 23(citing Black’s Law Dictionary (10th

ed. 2014) (providing that the primary definition of the varkecute” is “[t]jo perform or
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complete a contract or dutyinternal punctuation omitted)). However, while the Pequot
Proceduresatisfy onecompact criterium identified i 293.2—they establish terms and
conditions for gaming-Plaintiffs fail toshowthat theproceduresatisfy the othecompact
criteria—theyrepresent an “intergovernmental agreement executed between” Pequot and the
stateuncer the IGRA

First, Plaintiffs fail to show that the Pequot Procedures constitute an intergeveahm
agreement between Pequot and the state. Inpi@ctedures are imposed under 25 U.S.C. 8§
2710(d)(7) specifically when a state and a tahenotagree on terms and condition$d. §
2710(d)(7)(B)(vii) (directing the Secretary to imposeqedures “[i]f the State does not consent”
to a proposed compagiee alsdPls. Opp’n at 12—-13 (stating that § 2710(d)(7) allows tribes to
enjoy the benefits of a ogpact “without . . . state cooperation”Jhe fact that the state and
Pequot have now agreed to amend the procedures daesneatytheir previous lack of
agreement, which rendered tRequot lPocedures necessary in the first place.

Second, Plaintiff$ail to show that the Pequot Procedures were “execasd’tribal
state compaainder the IGRA. Plaintiffs’ argument that a triséhte compact may be executed
through performance ontradictedby the IGRA and the Department’s regulatioAsstate and
a tribe cannot perform under a tribstiate compact until that compact takes efféctompact
takes effect”only whemotice of approval by the Secretary of such compact has been published
by the Secretary in the Federal Regist&25 U.S.C. § 2710(d)(3)(B) (emphasis added); 25
C.F.R. 8§ 293.1@). And as MGM notedyIGM Replyat 16-17, the Secretary wilhot considea
proposedribal-state compador approvaluntil it has been “executedfd. § 293.8(a).lt is
therefore nonsensical to suggest thaibalstate compact may be executed through

performance, when that compact must be executed before performance is pos&EbERA’s
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legislative historyreferenced by MGM supportsis point>® See73 Fed. Reg. 74,004, 74,006
(Dec. 5, 2008) (responuj to a request that the Department require a tstaié compact to be
“signed” before the Secretary may approve it, stating‘éxasting language in the rule requgin
that the compact be ‘executdd) both parties addresses this comrf)ent

Moreover, the tate—in Attorney General opinions and federal litigation positiehsis
previously explicitly argued that the Pequot Proceduresare tribalstate compactSeeDefs.’
Reply Pls. Mot. Dismisslassone v. Foxwoods Resort Casido. 11-1718, 2012 WL 12548954
(D. Conn.filed Mar. 23 2012);2008 Att'y Gen. Op. No. 2008-005, 2008 WL 714081, at *3 n.5
(Conn. A.G. Mar. 13, 2008) (noting that “[t}he document that governs the Mashantucket Pequot
Tribe’s gaming operations is not technicalycompact’ because it was imposed onSkete by
the Secretaryfdhe Interior under the IGRA(citations omitted) The Court agrees with this
position.

Plaintiffs also claim that “Defendants’ own conduct” demonstrates theepgesbf a
tribal-state compactPlIs. Opp’n at 23First, Plaintiffs note thaihe Department published the
Pequot Procedures in the Federal Register in the same fashion that the Bapauttishes
tribal-state compactsld. at 23. Second, Plaintiffs note that thepBx¢ment cited the5 U.S.C. §
2710(d)(8) procedures “in the course of providing technical assistance to the Ttiteg as
negotiated the subject amengimis with the State.” Pls. Opp’n at Z#hird, Plaintiffs note that

the Pequot Procedures can be amended only with the Secretary’s approval and pulplication i

33 Accordingly, despite Plaintiffs’ suggestions to the contrary, Pls. Opp’n at 23 n.10, there
is no ambiguity regarding whether a tritlséi&te compact can be executed by performance. ltis
therefore imppropriate for the Court to look to the Indian canons of construction for guidance on
this question.See El Paso Nat. Ga832 F.3d at 1278.
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accordance with § 2710(d)(3)(B). Pequot Procedures at 49—3@owever,Plaintiffs have not
explaned how the Department’s decisitantreat tribalstate compacts and secretapiacedures
consistently in ertain respectsiandateshat theapproval timing requirements governing tribal-
state compacts also govemocedures.

As the D.C. Circuit has noted, an agency may adopt “additional procedures” not required
by statute, but the Court is “without authority to impose such procedural requiremiéats.”
Res. Def. Council, Inc. v. Nuclear Regulatory Comra¥6 F.3d 1180, 1190 (D.C. Cir. 2000).
That the Secretary imposed regmrents in the Pequot Procedures not required by the IGRA
does not mean that the Court may hold the Department to other additional requirements.
Moreover, it is unclear why § 2710(d)(3)(B) is, as Plémtlaim, “inextricably related” to the
approval provisions contained in § 2710(d)(8), when 8§ 2710(d)(8{&3 not reference the
approval provision$® It wasreasonable for the Secretaryrétainoversight of amendments to
the Pequot Pcedureswhile reserving the right to take time evaluating those amendm@mis.

Plaintiffs’ cherrypickedlanguagdrom the Department’s technical assistance letters that “the

34 Again, § 2710(d)(3)(B) states that “[a]ny State and any Indian tribe mayietd a
Tribal-State compact governirgaming activities on the Indian lands of the Indian tribe, but
such compact shall take effect only when notice of approval by the Secretach aosnpact
has been published by the Secretary in the Federal Register.”

35 Furthermore, the Pequot Procedures do contain “deemed approved” provisions, but
those provisions do not apply to proposed amendments to the ProcesieeBsquot
Procedures 8 9(a) (stating that Pequot “shall notify the State gamingyagfeany revision of
the standards of operation [of lottery gaming]” and that the state’s appfdte revision “shall
be deemed granted unless disapproved within sixty days of submission of the revised
standards”). Again, this indicates that had the Secretary wished to imposeeseadithe
approval of amendments to the Pequot Procedures, the Secretary could haveyaiqressd.
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Tribes and State have lomglied upon the Compacts,” ECF Nos. &2 & 9-13at 2 similaly
does not convince the Codat deviate from the IGRA’s plain meanin
f. Judicial Estoppel

Finally, Plaintiffs argue that the doctrine of judicial estoppel should bar Federal
Defendants’ arguments, regardless of their meditglicial estoppel provides that a party that
successfully asserts a position in litigation “may not thereafter, simpaubedis interests have
changed, assume a contrary positioNéw Hampshire v. Main®32 U.S. 742, 749 (2001)
(internal quotatioomarksandcitation omitted); 18 Moore’s Federal Practice § 134#0,34—62
(3d ed. 2000) (“The doctrine of judicial estoppel prevents a party from assertaiganca
legal proceeding that is inconsistent with a claim taken by that party in aysewioceedig.”).

[S]everal factors typically inform the decisiorh@ther to apply the doctrine . . .

[including whether] a party's later position [is] clearly inconsistent wstteatrlier

position[,]. . .whether the party has succeeded in persuading a court to accept that

party's earlier position, so that judicial acceptance of an inconsistent posiaon i

later proceeding would create the perception that either the fifgt second court

was misled, . . [and] whether the party seeking to assert an insterdi position

would derive an unfair advantage or impose an unfair detriment on the opposing
party if not estopped.

3¢ In their surreply, Plaintiffsargue that even if the Pequot Procedures were initially not
subject to the approval timing requirements governing tribal-state comacpspposed
amendments to those procedures should be considered the equivalent ostatab@dmpact
because thewere developed through tribal-state cooperation. PlaintiffsRe&yoly at 5-7
(“While Plaintiffs would disagree that the Defendants can take as much timeyasgduld like
in prescribing amendments to procedures than [sic] in reviewing and approvingatomp
amendments, that is not the issue before the Court.”). However, Plaintiffs have ribedlent
any statutory provision or case law suggesting that secretarial prosedayde converted into
a tribalstate compact through mere triséhte cooperatioc Regardless, the Court declines to
entertain an argument raised for the first time in arsply. See Benton v. Laborers’ Joint
Training Fund 121 F. Supp. 3d 41, 51 (D.D.C. 2015) (“[l]t is a well-settled prudential doctrine
that courts generally wiliot entertain new arguments first raised in a reply brigfitihg Lewis
v. District of Columbiay91 F. Supp. 2d 136, 139 n.4 (D.D.C. 2014¢k alsdMcBride v.
Merrell Dow & Pharm.,800 F.2d 1208, 1211 (D.C. Cir. 1986) (“Considering an argument
advarced for the first time in a reply brief . . . is not only unfair . . ., but also entailssthefran
improvident or ill-advised opinion on the legal issues tenderédtgtion omitted)).
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Rogler v. Gallin 402 Fed. Appx. 530, 530 (D.C. Cir. 2010) (quothew Hampshirgs32 U.S.

at 750-51) (internal quotation marks omitted). Because the “purpose [of judicial esteppel] i
protect the integrity of the judicial process. [and] to prevent imprap use of judicial
machinery . . [it may be] invoked by a court at its discretiorNew Hampshirgs32 U.Sat
749-50 (quotadn marks and citations omitted).

Plaintiffs’ judicial estoppel claim relies on Federal Defendants’ briefirigtamd Up for
Cal.! v. U.S. Dep't of the InteripiNo. 16-2681, 2018 WL 3473975 (E.D. Cal. July 18, 2018). In
that case, the plaintiffs claimdidat certain secretarial procedures governing a tribe’s gaming in
California violated the Johnson Act because the IGRA only exempts from that Adbal-

State compact 25 U.S.C. § 2710(d)(6) (emphasis added). The plaintiffs argued that secretarial
procedures are not a tabstate compact under the IGR&nd are therefore not exempt from the
Johnson Act’s prohibition of the use of gambling devices on tribal land. 15 U.S.C. § 1175. In
response, Federal Defendants successfully argued that such an interpvetatd render the

IGRA absurd and its remedial provisions inoperative, and thadflihg IGRA as a whole. .

makes clear that Secretarial Procedures are designed to operate as a comptate substi
existence of an effective Trib&ltate canpact! Stand Up 2018 WL 3473975, at *6-8.

Plaintiffs argue that Federal Defendantsosition here is wholly irreconcilable with the
one that they just took and the Court adopted irSthed Upcase,” and that Federal Defendants
should be estopped from taking both positions. Pls. Suppl. Br. Supp. Mot. Sufiitis.J.

Suppl. Br.”) at 8, ECF No. 54. Federal Defendants respond, among other arguments, that they
have not taken “clearly inconsistépbsitions, and that Plaintiffs have mischaracterized their

position in this case. Fed. Defs. Resp. Pls. Suppl.tB~& ECF No. 55. Having reviewed the
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Stand Upbriefing, he Courtagreesvith Federal Defendants and declines to apply judicial
estopl.

While Federal Defendants have chodédferentsides in this action arstand Up—here,
opposed to the sta(€onnecticutiand the Tribes (Pequot and Mohegan), and there, in support of
the state (California) and the tribe (the North Fork RancheriaafdMndians}-Federal
Defendants’ positions are not clearly inconsistent. As noted above, Plaingffgoato frame
Federal Defendants’ argument broadly, as assertingdlegtarial procedures are “legally
distinct from and lesser than” a tribsthte compagPls. Opp’n at 17, or thaSecretarial
Procedures anmeot a full and complete substitute for a tritsdhte compact” with respect to the
IGRA generally, Pls. Suppl. Br. at 7-8. Such an argument would seem to be inconsiktent wit
the position taken iBtand Upin which Federal Defendants argued that secretarial procedures
are “designed to operate as a complete substitute to” astdial compactStand Up 2018 WL
3473975, at *6.

Federal Defendants’ argument before this Court, however,iewer Theysimply
assert thaby their plain meaningthe IGRA’s timing provisions governing the Secretary’s
approval of a tribal-state compact and its amendments do not apply to the Sedrafargition
of secretarial procedures and their amendmdrgsl. Defs. Mem. at-&. Federal Defendants’
argument that tribastate compacts and secretarial procedures are approved diffelesglpot
clearly contradictheir argument that the two forms are functionally equivalent, once approved,
in authorizing gaming on tribal land.

The D.C. Circuit has held in the context of judicial estoppel that “[d]Joubts about
inconsistency often should be resolved by assuming there is no disabling incopssighat

the second matter may be resolved on the mer@sricastCorp. v. FCC 600 F.3d 642, 647
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(D.C. Cir. 2010) (quoting 18B Charles Alan Wright, Arthur R. Miller & Edward H. Cooper,
Federal Practice and Procedure 8 4477, at 594 (2d ed. 260&i)tiffs have demonstrated at
most that Federal Defendants haueetastrategic positiorthat are in tensigrbut not that their
arguments made iBtandUp are clearly inconsistent with their arguments made. here

Accordingly, the Court elects to resolve Federal Defendants’ motion on its.meri

* * *

In sum, 25 U.S.C. 88 2710(d)(7) and 2710(d)(8), read togeth&ataltbat the Secretary
must disapprovéibal-state compactand compact amendmentghin a certain period of their
submission or else deem them approved, but that tmsg requirementsio not apply to
secretariaprocedureandamendments to those procedureRelfance on context and structure
in statutory interpretation is aubtle business, calling for great wariness lest what professes to
be mere rendering becomes creation ateimpted interpretatioof legislation becomes
legislation itself” King, 135 S. Ct. at 2495-96 (citifRplmer v. Massachuset308 U.S. 79, 83
(1939)). Applying this principle, the plain meaning of 25 U.S.C. 88 2710(d)(7) and 2710¢d)(8)
sufficiently clearthat the Court declines to deviate from that meabgsged on Plaintiffs’
contextual argumentsAccordingly, the Court concludes that ®ecretary was not required to
act on Plaintiffs’ proposed amendments to the Pequot Procedures in the nsaertedaby
Plaintiffs.

B. Failure to State a Claim

Because the Court concludes that the IGRA does not require the Secretkeytie ta
steps asserted by Plaintiffs, the Court must consider Defendants’ arghatdiaintiffs have
failed to state claimspon which relief may be granted. As noted above)dan undef5

U.S.C.]8 706(1) can proceed only where a plaintiff asserts that an agency failed to tak
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adiscreteagency action that it iequired to také SUWA 542 U.Sat64. Thus, a plaintiffnust
allege that the defendant had a duty to perform a nondiscretionaiyesnd. If no such duty
exists, the Plaintiff hasnot statgd] a claim upon which relief can be grantedtr. for
Biological Diversity 260 F. Supp. 3d at 24 (citir®]JWA 542 U.S. at 6354 (noting that courts
cannot order actions pursuant to 8 70@l&) are not otherwise compelled by law)

Applying these principles, Plaintiffs’ allegations regarding their proposethdments to
the Pequot Procedures fail to state a claim becaugeltheot identify a nondiscretionary duty
imposedby the IGRA or its implementing regulations. In Count I, Plaintiffs claim that secau
the Secretary failed to either approve or disapprove the proposed amendmenBetptite
Proceduresvithin 45 days of their submission, “pursuant to 25 U.S.C. § 2710(d)(8)(C) and 25
C.F.R. 8§ 293.13, the . . . amendments are deemed approved” and the Secretary’s failure to deem
them approved is arbitrary and capricious in violation of the APA, 5 U.S.C. § 7(&42).
Compl. 1 45-47. In Count Il, Plaintiffs claim that because the “amendments wereddee
approved by operation of law . . . Defendants had a clear mandatory duty to Plaintiffsgio publ
notices of approval . . . within 90 days after receipt of the requests for approval’niicspa
U.S.C. § 2710(d)(8)(D) and 25 C.F.R. 8§ 293.15(b), and the Secretary’s failure to publish the
notices is agency action unlawfully withheld in violation of the APA, 5 U.S.C. § 706(1). Compl
11 55-57. However, as discussed above, the IGRA statutory provisions and regulationg cited b
Plaintiffs do not require the Secretary to act on the proposed amendments to the Pequot
Proceduresvithin 45 days of their submission.

While Count | contends that the Secretary acted “not in accordance with law’ationol
of APA § 706(2), the Count’s core allegation is that the Secretary unlawfully withheba-a€ti

deeming theoroposed amendments to the Pequot Procedures apprawesithe claim isnore
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properly framed as a violation of § 706(1). Regardless, Plaintiffs “would have faretterafbe
they had characterized the agency's alleged [failure to degmoi@sed amendments to the
Pequot Procedures approvad}erms of agency action unlawfully withheld’ under § 706(1),
rather than agency action ‘not in accordance with tawder § 706(2). SUWA 542 U.S. at 65.
This is because the Secretary had no duty to deem the amendments approved aftemdb day
did the Secretary have a duty to publish that approval in the Federal Registentaiim ¢
circumstances, the Court may “compel unreasonably delayed agency aktamadndiv.

Chertoff 550 F. Supp. 2d 46, 50 (D.D.C. 2088)Here, however, Plaintiffs do not contend that
the Secretary unreasonably delayed ruling on the propasenidments to thBequot
Procedures, but rather that the Secretary was required to “perform . . . nomhacyeict[s] by
ascertainable deadlines and has failed to do Bort Sill Apache Tribe v. Nat. Indian Gaming
Comm’n 103 F. Supp. 3d 113, 119 (D.D.C. 2015). Because the IGRA and its implementing
regulations do not impose those deadlines on the Secretary, the Court dismissiéfs’Rlaims

for failing to state a claim upon which relief may be grarffe8eeSUWA 542 U.S. at 63—65°

37 Plaintiffs have not raised the question of whether tleeary canndefinitelydelay
approving or denying the proposed amendments to the Pequot Procedures, and the Court does
not rule on that question here.

38 For these same reasons, Plaintiffs’ request for mandamus relief failslaivias relief
is availableonly if “(1) the plaintiff has a clear right to relief; (2) the defendad & clear duty
to act; and (3) there is no other adequate remedy available to the pldmtié.Medicare
Reimbursement Litigd14 F.3d 7, 10 (D.C. Cir. 200&)itations omited). The act to be
compelled must be nondiscretionaBittston Coal Grpv. Sebber488 U.S. 105, 121 (1988).
As explained above, Plaintiffs have failed to show that the Secretary has a clear,
nondiscretionary duty to act within a specific timeframe on the proposed amendoniéets
Pequot Procedures.

39 Federal Defendants’ also make the conclusory argument that the state lacksgstandi
assert claims regarding the Pequot Procedures because it is not a “partyé fardiceslures.
Fed. DefsMem. at 10. However, the state has economic and sovereign interests in the Pequot
Procedures and their proposed amendments, which require the state’s legiplaibxal and
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VI. CONCLUSION

For the forgoing reasons, the Court her&@B3DERS:

1.

2.

MGM'’s Motion to Intervene (ECF No. }1s GRANTED.

MGM'’s Motion for Leave to File Reply Brief (ECF No. 30)&RANTED.

Federal Defendant®lotion to Dismiss (ECF Nol18) is GRANTED.

Federal Defedants’ Motion for Relief from Local Civil Rule 7(n) (ECF No. 49) is
GRANTED.

Plaintiffs Motion to Take Judicial Notice (ECF No. 28)&RANTED.

Plaintiffs’ Motion for Leave to File Sur-Reply Brief (ECF No. 34]3RANTED.
Plaintiffs’ Motion for Briefing Schedule Amendment (ECF No. 31DENIED.
Plaintiffs’ Motion to Exclude MGM'’s Provisional Status Report (ECF No. 44) is

DENIED.

An order consistent with this Memorandum Opinion is separately and contemporaneously

issued.

Dated: September 29, 2018 RUDOLPH CONTRERAS

United States District Judge

which impose certain rights and conditions upon the state. The Court’s ibetésmhere will
impact those interests. The state accordingly has standing to challenge ¢targsaecision.

58



