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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF CONNECTICUT and
MASHANTUCKET PEQUOT TRIBE

Plaintiffs, : Civil Action No.: 17-2564RC)
V. : Re DocumenNo.: 60

U.S.DEPARTMENT OF THEINTERIOR
andRYAN ZINKE, Secretary of the Interior

Defendang,
and

MGM RESORTS GLOBAL
DEVELOPMENT, LLC,

Defendaniintervenor.

MEMORANDUM OPINION

GRANTING |IN PART PLAINTIFFS ' MOTION TO AMEND COMPLAINT

[. INTRODUCTION

Before this Court is the latest volley in a contentjdosg+unning battleover astalled
casino projecin East Windsor, Connecticut.h& state of Connectic(the “State”)andthe
Mashantucket Pequot Trilsdaim that the United Stat&ecretaryof the Interiorhas unlawfully
declined to approve an agreement that would allow them to begin consttheticegsino
Defendants-the Secretary, the Departmeaitthe Interior, andMGM Resorts Global
Development, LLE—argue thathe Secretary hasolatedno law. Having failed to convince
this Court of their first theory of the case, Plaintiffthe State and the Pequetseek to amend

their complaint and take a second bite at the apple. While Plaintiffs’ meqijmears to be the
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product oftactical timingmorethan newly-discovered information or legal theories, allowing the
case to proceed would not unduly prejudice Defendants. And while one of Plaintifés’ thre
proposed claims would not survive a motion to dismiss, the Court cannot say that amendment
would be futile as to the other two claims. Thus, for the reasons stated below, theilCourt w
allow Plaintiffs to amend their complaint in certain respects.
Il. BACKGROUND?
A. The Indian Gaming Regulatory Act

TheIndian Ganing Regulatory Acf“IGRA”) governsClass Il casino gaming
blackjack roulette, slot machines, and otlsasinogames—ontribal land 25 U.S.C. 88 2701 et
seq; 25 C.F.R. 8 502;/Amador Cty. v. Salaza640 F.3d 373, 376 (D.C. Cir. 2011)j.
mandates that tribe must obtain authorizatiftom a statédefore conducting Class Ill gaming
onlandwithin that state’s borders25 U.S.C. § 2710(d)(1)(C). That authorization may be
obtained in one of two ways: (hggotiatinga tribatstate compaawith the stateseeid. §
2710(d)(3)(A) or (2)asking the Secretary to imposecretarial procedureseeid. §
2710(d)(7)(B).

A tribal-state compact ian intergovernmental agreement executed between Tribal and
State governments under W&RA] that establisks. . . the terms and conditions for the
operation and regulation of the triseClass Ill gaming activitie’s 25 C.F.R. § 293.2If the
Secretarydoes not explicitly approve or disapproviibal-state compact within 45 dayafter

the Office of IndiarGaming receives #the compact shall beutomaticallyapprovedto the

! The Court’s recent Memorandum Opinion in this action contains additional background
detail. SeeConnecticut v. U.S. Dep't of InterioB44 F. Supp. 3d 279, 289-94 (D.D.C. 2018).

2 The Office of Indian Gaming is housed within the Department, and its “duties and
responsibilities include the administrative review and analysis of theastatutd regulatory



extent the compact is consistent Withe IGRA. 25 U.S.C. § 2710(d)(8)(Aj€); 25 C.F.R. 88
293.10-12. Te Secretary may disapprove a compacofa of three reasons: (1) it vaés the
IGRA, (2) it violates any other provision of Federal law that does not relate to juiosdoster
gaming on tribal land, or J3t violates the United States’ trust obligatido$Native Americans
25 U.S.C. § 2710(d)(8)(B); 25 C.F.R. § 293.1Ince a compact is approved, the Secratargt
publish that approval in the Federal Register within 90 days from the date pt.re2®iU.S.C. §
2710(d)(8)(D); 25 C.F.R. § 293.5). The compact becomes effective when its approval is
published. 25 U.S.C. § 2710(d)(3)(B); 25 C.F.R. § 293.15[h Department’s regulations
apply these same procedural and substantive requirements to compact amen@ea2bts.
C.F.R. 88 293.4, 293.10.

Secretarial procedures govaeass llitribal gamingwhena tibe ard astate cannot reach
good faith agreement on arapact. 25 U.S.C. § 2710@)(7)(B)(vii)(Il). These proceduressult
from a series of forced negotiations between the tribe arstdtes including mediationSeed.

§ 27104€)(7)(A), (B). If the tribe andhe state ultimately cannot agree on a comp#uoe
Secretary shall prescribe, in consultation with the Indian tribe, procedureslags 11l gaming
activities“which are consistent with the proposed compact selected by the medidtue . . .
provisions of fheIGRA], and the relevant provisions of the laws of[gjeate” Id. §
2710(d)(7)(B)(viil). The Department has not issued regulations governirggtietarial

procedures ornpcedure amendments at issue in this action.

requirements of IGRA and related statutes, policy developraedtiechnical assistance to tribal
and state stakeholders.” Office of Indian Gaming, Overview, https://wangdy/asa/oig.

3 The Department has promulgated regulations allowing the Secretary tobgrescr
secretarial procedures when a state raisesemeith Amendment sovereign immunity defense
to a tribe’s lawsuit alleging that the state did not negotiate in good fa&é25 C.F.R. 8 291.1.
Those regulations do not apply here because the State did not assert an Elevedthéane



B. Relevant Facts and Procedural History

In 1989,the Pequot sought to open a casino in Connectifee Mashantucket Pequot
Tribe v. Connecticy913 F.2d 1024, 1026 (2d Cir. 1996¢rt. denied499 U.S. 975 (1991).
However, he Pequotand theState couldnot agree on a tribatate compact to govern the
Pequot’s gamlrhg activities. Id. at 1027.The Pequot acordinglyavailed themselvesf the
IGRA'’s secretarial procedures mechanism, ant991 the Secretary imposesbpeduregthe
“Pequot Procedurestn thePequot and thet&te SeeCompl. § 25, ECF No. Notice of Final
Mashantucket Pequot Gaming Procedures, 56 Fed. Reg. 24,996 (May 31, TI#Requos
casino has operated under these procedvessince.In 1994the State and another tribe, the
Mohegan Tribe of Indians of Connecticthi€ “Mohegan”)(together with the Pequot, the
“Tribes”), executeda tribalstate compadthe “Mohegan Compactgllowingthe Mohegan to
operate theiown casino within thetgte. SeeCompl. T 24

In returnfor the State allowing the Tribes to operate casirtbePequot Procedures and
Mohegan Compact Memoranda of Understandiragndate that th8tate receive a percentage
the Tribes’ gross operating revenues froentain garbling activities See generallyPequot

Procedures MOU; Mohegan Compact MOUWhey also mandatdat if theState permits “any

defense to the geot’s lawsuit leading to the Pequot Procedu®se Mashantucket Pequot
Tribe v. Connecticyt913 F.2d 1024, 1032 (2d Cir. 1996¢rt. denied499 U.S. 975 (1991kee
also Opportunity to Comment on Pequot Procedures, 56 Fed. Reg. 15,746 (Apr. 17, 1991).

4 The Pequot Procedures and the Mohegan Compact, along with their Memoranda of
Understanding (“MOU”), are available at http://www.portal.ct.gov/DCP/Ggmin
Division/Gaming/TribalStateCompactsandAgreements (the “Pequot Procedures,” “Pequot
MOU,” “Mohegan Compact,” and “Mohegan MOU”). The Court may take judicial notice of
these documents as public records incorporated by reference in the complaint and tleel propos
amended complaintSeeFed R. Civ. P. 12(b)(6)Felder v. Johanns95 F. Supp. 2d 46, 58-59
(D.D.C. 2009) (citingeEOC v. St. Francis Xavier Parochial Sch17 F.3d 621, 624 (D.C. Cir.
1997);Marshall Cty. Health Care Auth. v. Shala@88 F.2d 1221, 1226 n.6 (D.C. Cir. 1993))
Compl. 19 24-25, 27First Am. Compl. (“FAC")113, 21-25, ECF No. 60-2.



other person” t@ngage in those activiticthe Sate is no longer entitled to its royalppyments

(the “exclusvity clause®. Seed. By their terms bth the Pequot Procedures and the Mohegan

Compactmay be amended only by written agreemernhefTribes and the tate,and the
amendments do not become effective until the Secretary approves them and pobtisbexf
that goproval in the Federal Register in accordance with 25 U.S.C. § 2710(d){3g&Pequot
Procedureg§ 17; Mohegan Compact § 17.

In 2015, the Tribes agreed to form a joint venti® CT Venture LLC(“MMCT") , to
build and operate an oféservation, commercial casino in Eash@sor, Connecticuf. Decl. of
Uri Clinton (“Clinton Decl.”) 11 17-19, ECF No. 11-@e alstMMCT's Articles of
Organization, Mem. SuppdGM’s Mot. Leave Interven&x. A, ECF No. 11-3. The proposed
East Windsor casino project threatened MGM'’s plans in the re@@M was in the midst of
constructing a casino in Springfield, Massachusetts, a mere twelve mile®hBast Windsor.
SeePls.” Opp’n to Defs.’ Partial Moto Dismiss aB, ECF No. 27; Clinton Decl. 1 13, 17, 20.
MGM alsoplanned to pursue a casino project in Bridgeport, ConnectgaeClinton Decl.{
5, 8. It thus lobbied against legislative approval of the Tribes’ casino, arguir@aiiaecticut
should implemena competitive selection process for the right to opetfaé&tates first

commercial casinold. 6. Thoseefforts failed, and the Tribes secured their casino project’s

® This provision states that “[a]rjg]tate and any Indian tribe may enter intd] ebal-
[s]tate compact governing gaming activities on the Indian lands of the Indianktit such
compact shall take effect only when notice of approval by theetaeg of such compact has
been published by the Secretary in the Federal Register.” 25 U.S.C. § 2710(d)(3)(B).

6 The Court will refer to casinos on tribal land as “tribal casinos,” and casinoaten st
land as “commercial casinos.”

" That casino opened in 20181. 17 13-16.



conditional approval in 2017 through the passage of Public Act £7288.7 ConnActs 1789
(Reg. Sess.)This setback notwithstandinglGM continued to push for a Bridgeport casino.
SeeClinton Decl.|{ 8-10.
Public Act 1789 states that MMCTis authorized to conduetuthorized games at a
casino ... at 171 Bridge Street, East Windsor.” 2017 Conn. Acts 17-89 § 14(b) (Reg.ISess.).
passage did not, however, remove all obstacles from the Tribes’ path to operatingiCatsec
first commercial casino. Ratherpitovides hatits “authorization shll not be effective unless”:
(1) the Tribes and thé&tate’s governor execute “amendments to” Bequot
Procedures and the Mohegan Compand their memoranda of understanding,
creating a special exemption fdMCT such that “authorization of MMCT . .to

conduct [casino] games in tf@]tate doesot terminate” the Tribes’ obligatidio
paythe Statgoyalties from their gaming activities

(2) the amendments “are approved or deemed approved by the Secretary
pursuant to th@GRA] . . . and its implementing regulatiois

(3)«4) the amendments “are approved by” the Connecticut legis]ande

(5) the Tribes pass resolutions providing thaiSta¢e may sue the Tribes if MMCT
fails to pay any fees or taxes dodhe State.

Id. 8 14(c). To satisfy the Act’s conditioribe State and the Tribes agreed to amend the Pequot
Procedures anithe Mohegan Compact to exempt MMCT from the exclusivity clauses. Compl. |
27.

During the amendment procabe Tribesallegedlyrequested technical assistance from

the Office of Indian Gaming, and according to Plaintiffs that Offiepeatedly informed

8 Public Act 17-89 is available at https://www.cga.ct.gov/2017/ACT/pa/pdf/2017PA-
00089-R0O0SB-00957-PA.pdf. The Court takes judicial notice of this Act as a public record.
SeeCannon v. District of Columbj&17 F.3d 200, 205 n.2 (D.C. Cir. 2018king judicial
notice of document posted on the District of ColunmbRétirement Board websitephnson v.
Comm’n on Presidential Debate202 F. Supp. 3d 159, 167 (D.D.C. 2016) (taking judicial
notice of “political and statistical facts that the Federal Election Commission $i@sl jpm the
web”).



representativeof the Tribes that it intended to approve” the amendmdat§ly 28-31. The
Tribes and the tateduly approved and executed the amendismi@acording to fibal andState
law, id. § 33, and in late July and early August 2017, the Tribes requested that the Office of
Indian Gaming form#&y approve the amendmentSeeCompl. 32 First Am. Compl. (“FAC”)
Ex. 1, ECF No. 60-2 at 21-6Msteadthe Secretary’s officereturn[ed]” theamendment$o
the Tribes and thet&e“to maintain the status qyostating:
We find that there is insufficient information upon which to make a decision as to
whether a new casino operated by the Mohegan and Mashantucket Pequot Tribes
(Tribes) would or would not violate the exclusivity clauses of the Gamingp@cm
[and Pequot Procedures]. The Tribes hamtered an agreement with th&at8

whereby they have agreed that the exclusjeigusesjwill not be breached by this
arrangement. Therefore, our action is unnecessary at this time.

SeeMem. Supp. Pls.” Mot. (“Pls.” Mem.”) Ex £CF No0.60-2 at 91-93;see alsaCompl. { 37.
Thisresponse prompted the Tribes and ttegeSto file suit in this Court.

The Trikes and thé&tate initially claimedhatbecause the Secretary did not explicitly
disapprove their proposed amendments to the Pequot Procedures and the Mohegan Compact
within 45 daysthelGRA requirad thatthe Secretary deethe amendments approved by law and
publish notice of that approval in the Federal Registere d. 1 £—-60. Shortly afterthe
complaint was filedthe Secretary approved the proposed amendments to the Mohegan Compact
and published that approvil.SeeTribal-State Class Ill Gaming Compact Taking Effect in the
State of Connecticut, 83 Fed. Reg. 25,484 (June 1, 2018); First Joint Status Report at 1, ECF No.

41. This Court then concluded that the procedural requirements governing the $scretar

® The Court takes judicial notice of these letters because they were inceddoyat
reference in the complaiand the proposed amended complaBgeFed R. Civ. P. 12(b)(6);
Felder, 595 F. Supp. 2d at 58-=50ompl. § 37 FAC 1150-52.

10 Because the Mohegan received the relief sought in the complaint, the paptitzsesti
to the dismissal of the Mohegan’s clain®ee generalltipulation of Dismissal, ECF No. 40.



approval of tribalstate compastand compact amendments—including amendments to the
Mohegan Compact—do not govern the Secretary’s approval of secretarial procedures and
procedures amendments—including amendments to the Pequot Proc€thmescticut v. U.S.
Dep't of Interior, 344 F. Supp. 3d 279, 318-19 (D.D.C. 2018). The Ghsmissed the initial
complaint on those ground#d. at319-20.

Undeterred, the remaining Plaintiffghe State and the Pequetseek to press on with
new theories. They have moved to amend their complaagsert threaew claims discussed
in greater detail belowSeePIs.” Mot. For Leave to Amend Compl., ECF No. 60; FAC.
Although the proposedaimsare different thamlaintiffs’ original claims, they arise from the
same eveniThe Secretary’s refusal approve, or explicitly disapprove, the proposed
amendments to the Pequot ProcedurBEse proposed claims also arise under the same cause of
action as the original claimsh& Administrative Procedure ACtAPA”), 5 U.S.C. § 706.
Despite these similarés, Defendants argue that the Court should deny Plaintiffs’ motion to
amend their complaintFed. Defs.” Opp’n to PIs.” Mot., ECF No. 62; MGM’s Opp’n to PIs.’
Mot., ECF No. 63. The issue has been fully briefed and is ripe for the Court’s consideration.

lll. LEGAL STANDARD

Federal Rule of Civil Procedure 15(a) permits a plaintiff to anisrmbmplaint once as a
matter of course within 21 days of serving it or within 21 days of the filing ofp@mes/e
pleading. Fed. R. Civ. R5(a)(1). Otherwisethe plaintiff may amendts pleading only with the
opposing party’s written conserivhich has been denied in this casar the Court’s leave.
Fed. R. Civ. P. 15(a)(2).

“The decision to grant or deny leave to amend . . . is vested in the sound discretion of the

trial court.” Commodore-Mensah v. Delta Air Lines, 842 F. Supp. 2d 50, 52 (D.D.C. 2012)



(citing Doe v. McMillan 566 F.2d 713, 720 (D.C. Cir. 1977)). And Rule 15 instructs courts to
“freely give leave when justice so requireszeéd. R. Civ. P. 1@)(2) see alsdelizan v.
Hershon 434 F.3d 579, 582 (D.C. Cir. 2006) (explaining that Rule 15 “is to be construed
liberally”). Generous standard notwithstanding, courts may deny leave to aoneuodt
reasons as “undue delay, bad faith or dilatory motive on the part of the movant, repkated fa
to cure deficiencies by amendments previously allowed, undue prejudice to the oppdging par
by virtue of allowance of the amendment, [or] futility of amendmeRbiman v. Davis371 U.S.
178, 182 (1962). “Amendments that do not radically alter the scope and nature of the action . . .
are especially favored.United States ex rel. Westrick v. Second Chance Body Armor3ic.
F.R.D. 5, 8 (D.D.C. 2013) (quotirigstate of Gaither ex rel. Gaither v. District Columbia 272
F.R.D. 248, 252 (D.D.C. 2011)). Finall\ffhe party opposing the amendment bears the burden
to show why leave should not be grante&laherty v. Pritzker322 F.R.D. 44, 46 (D.D.C.
2017) (citingDove v. Washington Metro. Area Trans. Aug21 F.R.D. 246, 247 (D.D.C.
2004)).
IV. ANALYSIS

Plaintiffs seek to add three claims to their complaint. Hrisiintiffs argue that “Federal
Defendants’ purported ‘return’ of the [Pequot Procedures amendmexgsarbitrary and
capricious on its fagéparticularly given the Secretary’s approval of the identical Mohegan
Compact amendmen®ls.” Mem. at 7, ECF No. 60-EAC 11 66-66. Second?laintiffs argue
that “Federal Defendants’ failure to approve the [Pequot Procedures amesjdvasrthe
product of improper political influencePls.” Mem. at 7FAC 11 68-72. Third,Plaintiffs argue
thatthe proposal containing the Pequot Procedures amendigaifds a compact under the

IGRA, subject to the IGRA’s compact approval procedures. Pls.” Mie&).FAC 11 7487.



Defendants argue that Plaintiffs’ motion should be denied for two reasons thelyst
contend that Plaintiffs have unduly delayed raising their new claims. Fexl: Opp’n at 6.
Secondthey contend that Plaintiffs’ new claims didile because they cannot survive a motion
to dismiss Id. The Court addresses eawntention in turn. Thougih frowns onPlaintiffs
apparengamesmanshim filing their motionwhen they did, that gamesmanship does not rise to
the level of undue delay justifying denying Plaintiffs’ motion. And while ainlaintiffs’
proposed claims cannot survive a motion to disnwgsikely can Accordingly, the Court
grants Plaintiffs’ motion in part.

A. Amendment Would Not Cause Undue Delay

Rule 15 does not prescribe a time limit in which a plaintiff may seek to amend
complaint. SeeFed. R. Civ. P. 15(a). “Accordingly, a court should not deny leave to amend
based solely on time elapsed betwéhe filing of the complaint and the request for leave to
amend.” Appalachian Voices v. Ch@62 F.R.D. 24, 27 (D.D.C. 2009) (citidgchinson v.
District of Columbia 73 F.3d 418, 426 (D.C. Cir. 1996)). Rather, “[c]onsideration of whether
delay is undue . . . should generally take into account the actions of other parties and the
possibility of any resulting prejudice Atchinson 73 F.3d at 426 (citin§inclair v. Kleindienst
645 F.2d 1080, 1085 (D.C. Cir. 19813¢e alsdCaribbean Broad. Sys., Ltd. v. Cable & Wireless
P.L.C, 148 F.3d 1080, 1084 (D.C. Cir. 1998) re Vitamins Antitrust Litig.217 F.R.D. 30, 33
(D.D.C. 2003) {([D] elay without resulting prejudice fthe plaintiff] is not sufficient to warrant
denial of plaintiff$ motion.”).

Defendants fail to show that they will be prejudiced by Plaintiffs’ alleged untiessin
Nor could they. This case is in its infancy; Plaintiffs filed their motion to amend thelaimt

less than a year after filing the initial complaimbdapproximately twaveeks after the Court

10



dismissed tht complaint. The Court has not yet required Defendants to produce the
administrative recordSee ConnecticuB44 F. Supp. 3d at 294. And althoudgfendants have
added certain factual allegations to their proposed amended complaint, theirimesacise
from the same core set of events underlying the initial compldire Secretary’s “return” of the
proposed Pequot Procedures amendmesee Hil v. U.S. Dep’t of Def.70 F. Supp. 3d 17, 20
(D.D.C. 2014) (granting motion to amend where the “proposed amended complaint . . . [did] not
meaningfully expand or alter the scope of [the plaintiff's] claims” and thendant did “not
argue that any prejudice resulted from [the] plaintiff's failure to seek emdraarlier.”)
Seemingly conceding that Plaintiffs’ motion to amend does not prejudice therthydirec
Defendants urge this Court to take a stand against what they vighaiatsfs’ unfair
gamesmaship. SeeFed. Defs.” Opp’n at 7. Defendants claim that Plaintiffs had the information
necessary to amend thaiitial complaint before this Court dismissiédId. at8. Instead,
according to Defendants, Plaintiffs “wait[ed] in the wings” with theoposed amendments,
seeking to assert them only when their first bite at the apple fddedt 9 (quotingACA Fin.
Guar. Corp. v. Advest, Inc512 F.3d 46, 57 (1st Cir. 20083ee alsdiGM’s Opp’n at 7-9.
There appears to be some truth to this asserBtaintiffs admit that their initial
complaint contained “many of the facts on which[tew] theories of recovery are based.” PIs.’
Mem. at 11; see ald@ls.’ Reply at 7, ECF No. 68Perhaps Plaintiffeould have moved to
amend to add Count Il . . . sooner.”). To the extent Plaintiffs’ proposed claims rely on the
Secretary’s approval of the Mohegan comawendmentthat approval occurred months before
the Court dismissed Plaintiffs’ initial complainkeeFAC { 57. To the extent Plaintiffs’
proposed claims rely on a refashioned interpretation of the IGRA, they could havatadubat

interpretation at any timelt is wholly implausible that Plaintiffs did not become aware of

11



“Federal Defendants’ew reading of IGRA and its regulations” until the Court dismissed
Plaintiffs’ initial complaint given that Federal Defendants asserted that “reading” in their motion
to dismiss filed months befar&eePls.” Mem. at 11. And as Federal Defendants ndantitfs
themselves admitted their “interest” in waiting for the Court to evaluate their initiallammp
before amending it. Joint Status Report-at @une 18, 2018), ECF No. 44.

Defendants also correctly note that courts in this jurisdiction have denied motions to
amend where the plaintiff either could have sought the amendment much eaviias
attempting to evade a dispositive order. Those cases, however, typically iflygtvgudicial
circumstances not present hesegSai v. TSA326 F.R.D. 31, 34-35 (D.D.C. 2018) (leave to
amend sought after “four years and . . . a deluge of motions, supplemental submissions
conferences, and disputesNat| Sec. Counselors v. CI860 F. Supp. 2d 101, 136 (D.D.C.
2013) (leave to amend sought “negaalyear after the Court already granted its prior motion to
dismiss in relevant part’Becker v. Districbf Columbia 258 F.R.D. 182, 185 (D.D.C. 2009)
(leave to amend sought after a fiyear delay and afteliscovery had closedgtanding Rock
Sioux Tribe v. U.S. Army Corps of Ergy’No. 16-1534, 2019 WL 161950, at *2 (D.D.C. Jan.
10, 2019) (leave to amend sought after the court “issued numerous lengthy Opiniongigncludi
expedited ones on preliminary-injunction motion&) later stages of litigettn, see Brown v.
FBI, 744 F. Supp. 2d 120, 123 (D.D.C. 2010) (leave to amend sought after the plaintiff's “claims
were dismissed and summary judgment was entered against Keg"firlines, Inc. v. N&t

Mediation Bd, 745 F. Supp. 749, 750-51 (D.D.C. 1990) (leave to amend sought after the Court

11 Plaintiffs argued in that status report that delaying amendment until after whigsCo
decision would “best conserve judicial resources.” Joint Status Report at 4. €H,¢big
would only be true if the Court denied Defendants’ motion to dismiss. Instead, the Court has
expended more judicial resources evaluating what are essentially two ntotthssniss, rather
than one.

12



granted summary judgment against the plainttff)(3) requests to expand the litigation beyond
the initial complaint’s scopsee Brown744 F. Supp. 2d at 123 (denying motion to add claims
arising under statutes not initially raiseddnd althoughACA Financialinvolved circumstances
similar to those here, it is not binding on this Court.

The Court does not condone Plaintiffs’ gamesmanship, nor does it appreciateigldress
in two opinions what it could have addressed in one. However, becaigetithn is at an early
stage and becaualowing Plaintiffs to amendheir complaint will not unduly prejudice
Defendantsthe Court will not deny Plaintiffs’ motion for undue dgl

B. Amendment Would Not Be Entirely Futile

“Denial of leave to amend based on futility is warranted if the proposed claim would not

survive a motion to dismiss.Onyewwchi v. Gonzalez2267 F.R.D. 417, 420 (D.D.C. 2010)
(citing James Madison Ltd. v. Ludwig2 F.3d 1085, 1099 (D.Cir. 1996); see alsaNilliams
v. Lew 819 F.3d 466, 471 (D.C. Cir. 201an other words, “review for futility ‘is, for practical
purposes, identical to review of a Rule 12(b)(6)’ motion to dismiBsiscoll v. George
Washington Uniy.42 F. Supp. 3d 52, 57 (D.D.C. 2012) (quotinge Interbank Funding Corp.

Sec. Litig, 629 F.3d 213, 215-16 (D.C. Cir. 2010)).

Thus, il n assessing a motion for leave to amend, the Court is required to assume the
truth of the allegations in ti@oposecamended complaint and construe them in the light most
favorable to the movarit.Flaherty, 322 F.R.Dat 46 (citingCaribbean Broad.148 F.3d 1080,
1086 (D.C. Cir. 1998)). However, the Court need not accept the proposed complaint’s legal
conclusions as trusgeAshcroft v. Igbal556 U.S. 662, 678 (2009), nor must the Court presume
the veracity of legal conclusions that are couched as factual allegateBgll Atl. Corp. v.

Twombly 550 U.S. 544, 555 (2007). The proposed amended complaint “must contain sufficient

13



factual matter, accepted as true, to ‘state a claim to relief that is plausitddfame.” Igbal,
556 U.S.at678 (quotingTwombly 550 U.Sat570). If the proposed amended complaint fails to
meet this standard, the Court may deny Plaintiffs’ motion as futile.

As noted Plaintiffs’ proposecamended complair@ontains three counts, each of which
asserts a slightly different APA violation. First, Plaintiffs claim that the Segre@ecisio to
“return” the proposed Pequot Procedures amendments without approving them is abdrary
capricious on its faceFFAC 1 59-66. Second, Plaintiffs claim thalhe Secretary’s decision was
impermissibly influenced by political pressure, renderiraghiitrary and capricioudd. 1 67
72. Third, Plaintiffs claim that their agreement to amend the Pequot Proceduriselias
tribal-state compact under the IGRA, and thus that the Secretary was requirediyléem the
Pequot Proceduresmendmentapproved.ld. §{ 73-87. Defendants argue that none of these
counts plausibly state an APA violatioBeeFed. Defs.” Opp’'n at 11; MGM Opp’n at 10.

Under the APA, a reviewing court shall “hold unlawful and set aside agenow,acti
findings, and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” 5 U.S.C. 8§ 706(2)(A). The arbitrary andicapric
standard of review requires a court to determine whether the action at issiesad@sn
“reasoned analysis.Motor Vehicle Mfrs. Ass’n dheU.S., Inc. v. State Farm Mut. Auto Ins.
Co,, 463 U.S. 29, 57 (19833ee also Cty. of L.A. v. Shalale92 F.3d 1005, 1021 (D.C. Cir.
1999). Generally, an agency has engaged in reasoadysis when the administrative record
indicatesthatit “examine[d] the relevant data and articulate[d] a satisfactory explanatids f
action including a ‘rational connection between the facts found and the choice naidee”
Farm, 463 U.Sat 43(quotingBurlington Truck Lines, Inc. v. United Stat831 U.S. 156, 168

(1962). “Where, however, the administrative record indicates that an agetieg on factors

14



which Congress has not intended it to consider, entirely failed to consider arammagyiect of
the problem, offered an explanation for its decision that runs counter to the evidemedef
agency, or [made a decision that] is so implausible that it could not be ascribed ¢oesnciéfin
view or the product of agency expertist has acted in an arbitrary and capricious manner.”
Kort v. Burwell 209 F. Supp. 3d 98, 108 (D.D.C. 2016) (quotttgte Farm463 U.S. at 43).
Although this standard is not “particularly demandiri@pib. Citizen, Inc. v. FA/88 F.2d 186,
197 (D.C.Cir. 1993), and a reviewing court may “uphold a decision of less than ideal clarity if
the agency’s path may reasonably be discernBdywman Transp., Inc. v. ArBest Freight

Sys., Inc.419 U.S. 281, 286 (1974i(ing Colo. Interstate Gas Co. v. Fed.Wer Comm’'n 324
U.S. 581, 595 (1945)), a court is not to “supply a reasoned basis for the agency’s action that the
agency itself has not giverState Farm463 U.S. at 43 (quotin§EC v. Chenery Corp332

U.S. 194, 196 (1947))

Applying these principles and the IGRA’s text to Plaintiffs’ proposed amended
complaint, the Courtoncludes that Plaintiffs’ first two counts state plausible claims to rblief
their third count is unsupported by the plain text of the Department’s regulations. Actgrding
Plaintiffs’ proposed amended complaint would be futile only in paetfore explaining its
reasons for reaching this conclusion, however, the Court must dispose of a threshoidsedue r
by Federal Defendant8Vhether Plaintiffs bve challenged a final agency action.

1. Final Agency Action

The APA limits judicial review tofinal agency actiorior which there is no other
adequate remedy in a courtS’U.S.C. § 704emphasis added)Thus, without final agency
action, “there is naoubt tha{Plaintiffs] would lack a cause of action under the APRéEliable

Automatic Sprinkler Co. v. Consumer Prod. Safety ComaZa F.3d 726, 731 (D.C. Cir. 2003);
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see alsd-lytenow, Inc. v. FAA808 F.3d 882, 888 (D.C. Cir. 2015). An agency actiofinsl‘if
two independent conditions are met: (1) the action ‘mark[s] the consummation oéttugy’'ag
decisionmaking process’ and is not a merely tentative or interlocutory nattiend (2) it is an
action‘by which rights or obligtions have been determined, or from which legal consequences
will flow.™ Soundboard Ass’n v. FT@88 F.3d 1261, 1267 (D.C. Cir. 2018) (quotBennett
v. Spear520 U.S. 154, 177-78 (1997pktition for cert. filed No. 18-722 (Nov. 30, 2018)An
[action] must satisfy both prongs of tBennettiest to be considered finalld. (quotingSw.
Airlines Co. v. U.S. Dep'’t of Trans@32 F.3d 270, 275 (D.C. Cir. 2016)Jhese principles
dictate thaPlaintiffs have challenged final agenogre, despite Federal Defendants’ arguments
to the contrary.

First, the Secretary’s letter “returning” the proposed Pequot Procedurerasrédedvas,
for all intents and purposes, the consummation of the Secretary’s decisionmakesgproc
Plaintiffs askedthe Secretaryo approve their proposed amendmer§seeFAC Ex. 1 The
Secretary reviewed the proposed amendments and declined to appdevsthem. To the
extent that decision may be construed as agency inaction, it is reviédiabtete” inactim.
Seeb U.S.C. § 551(13) (defining “agency action” as including a “failure to adtjton v. S.
UtahWilderness All 542 U.S. 55, 62—-64 (2004JA] ‘failure to actis properly understood to
be limited, as are the other items in § 551(13),dsereteaction”); Amador Cty. v. Salazar
640 F.3d 373, 382 (D.C. Cir. 2011) (holding that the Secretary’s refusal to approve or disapprove
a tribalstate compact, allowing the compact to become deemed approved under the EGSRA, w
“discrete” inaction justifyng judicial review)

In addition, mither the Secretary’s letter, the IGRA, or the Pequot Procedures themselves

provide an avenue by which Plaintiffs may seek additional review and approval grtpssed
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amendmentslit appears thallaintiffs’ only recourse is to rsubmit the proposal to the
Secretary and start the process an@without judicial review, the Secretary could keep
Plaintiffs in a perpetual cycle of-sbmitting the proposed Pequot Procedures amendments,
only to have the Secretary tten” them for another re-submissioSee Sackett v. ERPB66

U.S. 120, 127 (2012) (agency order was final where it was “not subject to further agency
review”); Soundboard Ass;r888 F.3d at 1268-69 (advisory letter from agency staff was not
final agency action because the plaintiff “could, but did not, seek an opinion from theyjagenc
itself”); Ciba-Geigy Corp. v. EPAB01 F.2d 430, 437 (D.C. Cir. 1986) (where the agency had
“provided its final word on the matter,” judicial review was appropriate).

Federal Defendants note that the letter’'s text suggests a preliminarythathénal,
decision The letter states that “action on the Amendmeptesnatureandlikely unnecessary
and that “there is insufficient information upon which to make a decisi6AC Ex. 4, ECF No.
60-2at 93 True, this language suggests that a final decision may be forthcoming at sptne poi
But the letter states that the Department has “completed [its] revidwe dinhendment” and is
“return[ing] the Amendment” to Plaintiffsld. The Secretary’s assertion that review is complete
belies any suggestion thiarther review idikely. Moreover, the lettedoes not identify the
additional information necessary to neak “final” decision, nor does it request anything of
Plaintiffs. Couching dinal decisionin preliminarytermsdoes not make it legmal. See Scenic
Am., Inc. v. U.S. Dep'’t of Trans®36 F.3d 42, 56 (D.C. Cir. 2016) (rejecting the agency’s
“boilerplate” statement that itay provide further guidance in the future as a result of
additional informatiot); XP Vehicles, Inc. v. U.S. Dep't of Enerdy8 F. Supp. 3d 38, 60, 78—
79 (D.D.C. 2015) (holding that an agency’s letter declining to approve the plailutih

application was final agency action where the letter stated that the dgendg take no further
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action with respect to [the plaintiff lpplication until sue time aqdit] . . . submitted an
application that is substantially compléte”

Second, the Secretary’s letterposessignificant legal and practical consequenaes
Plaintiffs. Plaintiffs seek to amend the Pequot Procedures’ exclusivity ¢clande¢heeby alter
the contractual relationship between 8tate and the PequoAmending the Pequot Procedures
would also satisfy Connecticut Public Act 17-89’s final outstanding condition, and thereby
authorize construction of the East Windsor casino. And the Pequot Procedures can only be
amended with the Secretary’s approval, a condition imposed by the Secretary. Pequot
Procedures 8§ 17The Secretary’s denial tfiat approvathusossifiedPlaintiffs’ legal
relationshipand Connecticut lawThe Secretary’tetter need not, as Federal Defendants claim,
“compell[] the plaintiff to do anything Fed. Defs.” Opp’n at 13; preventimjaintiffs from
moving forward with their casino project is enougitder these circumstanceSeeSoundboard
Ass’n 888 F.3d at 1268 (suggestitigat an agency’s action is final where the plaintiff is
“trapped without recourse due to the indefinite postponement of agency action”).

The cases relied upon by Federal Defendants are not to the contrary, becadskribey
involve concrete, immediate consequences for the plaintiitfependent Equipment Dealers
Association v. EPAnvolvedan agency letter restating “in an abstract settifay the unpteenth
time—[the agency’s] longstanding interpretation” of a regulation. 372 F.3d 420, 427 (D.C. Cir.
2004). The D.C. Circuit held that such “purely informational” agency communicaiensot
final agency actionld. at427-28. That court similarly heldn Reliable Automatic Sprinkler
that “a statement of the agey s intention to make a preliminary determinationand a request
for voluntary corrective actidrwere not final agency action becaukey did not impose an

obligation, deny a right, or fix a legal relationship with respect to the gfaiB4 F.3d at 731—
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32. Here, however, the Secretary’s letegurning the Pequot Procedures amendments is not
purely informational. Iprevents Plaintiffs from altering their legal relationship with each other,
it defeats the passage of Connecticut Public AeB4, and it thwarts Plaintiffs’ East Windsor
casino plans:*Judicial review is authorized ‘when administrative inaction has preciselgame
impact on the rights of the parties as denial of relief, [because] an agenoy meautude
judicial review bycasting its decision in the form of inaction rather than in the form of an order
denying relief.” Fort Sill Apache Tribe v. NatIndian Gaming Comm’nl03 F. Supp. 3d 113,
121 (D.D.C. 2015) (alteration in original) (quotiSgerra Club v. Thoma$28 F.2d 783, 793
(D.C. Cir. 1987)). The Secretary’s decision to decline approving the Pequot Procedures
amendments denied Plaintiffs reliahd the Court may review that decision.
2. Count |

Having overcome that threshold obstacle, the Court must now consider, in determining
whether Plaintiffs’ motion to amend should be granted, whether Plaintiffs’ three ptdopose
amendedlaimsare futile because thayould not survive a motion to dismiskirst, Plaintiffs
claim that the Secretary’s letter “returnirtge proposed Pequot Procedures amendments
without approving or disapproving them was “arbitrary and capricious on its face!"Mem.
at 12; FAC 11%0-66. Plaintiffs’ proposecamended complairgnd briefing add color to this
claim. TheFAC states tht (1) the Secretary was “legally required to either affirmatively
approve the [proposed amendments] or disapprove of [them] for one of the articulated reasons”
in the IGRA,id. 1 62; and (2) “there is no legitimate basis to treat as approved the identical
Mohegan Compact [amendments] and not approve the” proposed Pequot Procedures
amendmentsgd. 1 64. Plaintiffs’ briefing frames ¢tlaim more broadly, stating thtte

Secretary “provided no legitimate basis to ‘return’ the [proposed amendmeafgj@sed to
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approving [them].” Pls.” Mem. at 12. Plaintiffs’ allegations are sufficiersgurvive a motion to
dismiss, and are thus not futile.

As noted, to avoid a finding that a challenged agency action was arbitrary iorocegr
the “agency must [have] . articulate[d] a satisfactory explanation for its actioRPL
Wallingford Energy LLC v. FER@19 F.3d 1194, 1198 (D.C. Cir. 2005) (quotBtgte Farm
463 U.S. at 43)). Her®Jaintiffs have sufficiently alleged thtte Secretarg explanation for
“returning” the proposed Pequot Procedures amendments without approving or disgpprovin
them was not satisfactgrgt least based on the record before the Court at this sStage
Secretary’'detter states that “there is insufficient information uponacltio make a decisigh
FAC Ex. 4 at 93. But it does not explain what additional information is necesEagey.
Secretary’'detteralsostates that “action is unnecessary” because the Pequot have “entered an
agreement with the State whereby they haveethat the exclusivity provisions will not be
breached by” th&ribes’ joint venture.ld. But the Secretary’s action is in fact necessary
because the “agreemem&tween the Pequot and the Sthieits text, requires the Secretary’s
approval. SeeFAC Ex. 1. Because the Secretaapparentlydid not grapple with that paradox—
“returning” the proposed amendments invalidated the very “agreement” upon tvbich t
Secretary’s decision was basedeither Plaintiffs nor the Courat this stage;ould understand
why the agency “chose to do what it didl'burus Records, Inc. v. DE&59 F.3d 731, 737
(D.C. Cir. 2001) (quotingdenry J. FriendlyCheneryRevisited: Reflections on Reversal and
Remand of Administrativerders 1969 Dukd..J. 199, 222 (1969)).

Thus, to the extent the Secretary explained his decBlamtiffs sufficiently allege that
the explanation was conclusory at best. And “conclusory statements will not dgeacy’s

statement must be onerglasoning” Amerijet Int'l, Inc. v. Pistole753 F.3d 1343, 1350 (D.C.
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Cir. 2014) (quotindutte Cty. v. Hoger613 F.3d 190, 194 (D.C. Cir. 20103¢e also CS360,
LLC v. U.S. Dep't of Veteran Affajr846 F. Supp. 2d 171, 188, 192 (D.D.C. 201@n@nding
the defendant agency’s decision to démy plaintiff's application for inclusion on a list of
veteranowned small businesses, where “several of the grounds cited by the [agencgbiss a b
for denying [the plaintiff's] application . . . are described in such genedadizé ambiguous
terms thathe Court is essentially left to guess as to the precise basis for the’agksuision”)
Defendantsdentify certain flaws in Plaintiffs’ explanation of their claim, Refendants
have not shown that the claim would be rejected at the motion tisdistage First,
Defendants take issue with the IGRA provisions upon which Plaintiffs appeauadgiheir
claim. Plaintiffs’ proposecamended complairgtates that the Secretary could only disapprove
the proposed Pequot Procedures amendments ifrtbiedments violate “the IGRA, Federal law,
or the trust obligations of the United States,” araites 25 U.S.C. § 2710(d)(8)(B) in support.
FAC 11 66-61. The FAC also states that § 2710(d)(8)(D) required the Secretary to publish the
amendments’ approval in the Federal Register, if approded] 63. However, asederal
Defendants note, § 2710(d)(8) governs the approval and disapproval o$taitgatompacts, and
this Court previously held that secretarial procedures—such as the Pequot Peseademet

subject to théGRA provisions governing compacté.Fed. Defs.” Opp’n at 13—14ee also

12 plaintiffs correctly note that the Court’s prior Memorandum Opinion did not concern
the substantive bases on which the Sacyatan disapprove a tribatate compact or secretarial
procedures.See ConnecticuB44 F. Supp. 3d at 306—07. Rather, it concerned the time in which
the Secretary must approve or disapprove a tatsde compact compared to the time in which
the Secretary must impose secretarial procedes.id That Opinion’s logic, however,
applies equally to both issues. By its plain terms the IGRA imposes differetdrdiuesand
procedural requirements on the Secretary’s treatment of-stigi@ compacthan on the
Secretary’s treatment of secretarial procedures. Thus, the requiremestsngptribaistate
compacts do not apply to secretarial procedures.
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Connecticut344 F. Supp. 3d at 318-19. Accordingly, 8 2710(d)(8) does not govern the actions
the Secretary must take with respect to the Pequot Procédures.

Second, Defendants take issue with Plaintiffs’ reliance on the Secretarg®ddoi
deem the Mohegan Compact amendments apprd®iahtiffs’ proposed amended complaint
states thatithere is no legitimate basis” for the Secretary to approve theelygn Compact
amendments but not the proposed Pequot Procedures amendrfedt§64. And it is true that
“an agency action is arbitrary when the agency offered insufficient reasonsatimg similar
situations differently Transactive Corp. v, United Stat&sl F.3d 232, 237 (D.C. Cir. 1996).
But, Defendants note, the Secretary’s action with respect to the Mohegan Compabthantis
appears to be leskecisive tharPlaintiffs would have the Court believe hd Secretarynerely
acknowledged that thdohegan Compact amendments became “deemed approved” under the
IGRA after 45 daysSee83 Fed. Regat 25,48401 (citing 25 U.S.C. 8§ 2710(d)(8)(C)). The
Secretary des not appear to have considerednieeitsand legalityof the Mohegan Compact
amendmentsSeed. (stating that the Mohegan Compact amendments are “considered to have
been approved, but only to the extent [they aogjsistent with IGRA”). And again, the IGRA
provision requiring that the Mohegan Compact amendments be deemed approved, 25 U.S.C. 8
2710(d)(8)(C), does not apply to the proposed Pequot Procedures amendnsaesed.

Defs.” Opp’nat 14-15; MGM's Opp’n at 10-12.

13 That is not to say that the IGRA providesprinciples to guide the Secretary’s
imposition of secretarial procedures and procedure amendments. 25 U.S.C. § 2710(d)(7), which
governs secretarial procedures, states that the Secretary shall presceloei@s “which are
consistent with the proposed compact selected by the mediator . . . the [E3ldAl e relevant
provisions of the laws of tHs]tate.” 1d. § 2710(d)(7)(B)(vii)(l).

14 As the Court noted in its prior Memorandum Opinion, there is a practical reason for
this difference.See ConnecticuB44 F. Supp. 3d at 313-14. Trilsé&te ompacts result from
negotiations between a tribe and a state; they thus simply require the $&csegaioff to the
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That saidPlaintiffs’ allegations are difficult to evaluatgthout the benefit of a ful
administrative record Given documents showing the Department’s decision-making process, it
may become apparent that the Secretary had good reason to neither approveha deny
proposed Pequot Procedures amendments. On the other hand, given the same documents,
Plaintiffs may demonstrate that the Secretary’s disparate treatment of gos@ddViohegan
Compact amendments and Pequot Procedures amendments was improper, despiterdrdir di
statutory postures. At this stage, the Court may only consider Plaintdfsoged allegations,
certain judicially noticed material, and tBecretary’s letter “returning” the proposed Pequot
Procedures amendmenésletterprovidng little explanation for th Secretary’siction. “[A]
fundamental requirement of admstrative law is that an agency set forth its reasons for
decision; an agency’s failure to do so constitutes arbitrary and capriciowsyagdion.”

Amerijet 753 F.3dat 1350 (quotingrourus Record259 F.3cat 737) Plaintiffs’ proposed
amendedomplaintplausibly alleges that the Secretary failed to sufficiently expiesin
treatment of the proposed Pequot Procedures amendniaitstiffs will have the opportunity
to prove that allegation at the summary judgment stagpey may amend the complaint to add
proposed Count |.

3. Count Il

Second, Plaintiffs claim that the Secretary’s decision to not approve the proeosed P
Procedures amendments was the result of improper political influence. FFg=T1.

According to Plaintiffs, this politicahfluence rendered the Secretary’s decision arbitrary and

extent that they are consistent with the IGRA. Secretarial procedures, ohghbarid, require
the Secretary to consider the tribe’s wishes and state and federal law, adchfhprocedures
accordingly. There is no document for the Secretary to “deem approved” togheie
consistent with the IGRA, because the Secretary must create that document emdsensu
consistency wh the IGRAbeforeit is approved.See25 U.S.C. § 2710(d)(7)(B)(vii)(1).
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capricious.Id. § 71. Plaintiffs’ allegations in support of this claim are again suffictestitvive
a motion to dismissand are thus not futile.

As an initial mattergach party claims that the other side has missthgesgtandarthe
Court should applyo this“political influence” claim. In reality, they cite two different
formulations of the same standai@laintiffs argue that the Secretary’s decision was arbitrary
and capriciousf “extraneous factors intruded into the calculuftioé Secretary’s]
consideration,’as the result gbolitical pressure.Pls.” Reply at 23 (quotingTX, Inc. v. U.S.
Dep't of Transp.41 F.3d 1522, 1527 (D.C. Cir. 1994%ealso D.C. Fed’'n of Civic Ass’'ns v.
Volpe 459 F.2d 1231, 1246 (D.C. Cir. 1971) (holding that an agency decision to approve a
bridge projeciwould bearbitrary and capricious where it was “bagedholeor in part on the
pressures emanating” from a United States Representatve denied405 U.S. 1030 (1972).
Defendants, on the other hand, argue that the Secretary’s decision wasyabdreapricious
only if “(1) ‘the content of the pressure upon the [decisi@aker][was] designed to force him to
decide upon factors not made relevant by Congress in the applicable statute’ and (2) ‘the
[decisionmaker’s] determinatiofwag affected by those extraneous considerations.” M&M
Opp’n at 16 (quotingierra Club v. Costles57 F.2d 298, 409 (D.C. Cir. 1931 Both
formulations suggest that an agency’s decision may be arbitrary and maprigyolitical
pressure influenced the decision in a manner not dictated by the relevant stadutes

regulations'® In other words, Plaintiffs must plausibly allegettpalitical pressure caused the

15 As Plaintiffs note, Defendants’ formulation of the standard is pulled from a D.C.
Circuit opinion evaluating an agency rulemaking, which did not occur here and whichllovay
for more political wrangling than an agency’s adjudication of an individual req8est Costle
657 F.2d at 409 (“We believe it entirely proper for Congressional representativesigigdo
represent the interests of their constituents before admiivieteagencies engaged in informal,
general policy rulemaking.”). That said, the standard delineat€dstiewas based directly on
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Secretary to rely on “considerations not made relevant by Congress IGR&® Volpg 459
F.2d at 1246.

This standardnvolves two requirements. Firglaintiffs must demonstrate that political
pressure was applied the agency’s decisionmakeiSeeAera EnergyLLC v. Salazgr642 F.3d
121, 221 (D.C. Cir. 201X evaluating whether “the agency successfully insulated its final
decisionmaker from the effects of political pressur&lX 41 F.3d at 1529 (focusing omet
“nexus between the pressure and the decision mak8eg3ondPlaintiffs must demonstrate that
thepressure causeddbe decisionmakers to rely on improper fact@eed., 41 F.3d at 1528
(holding that political pressure is only concerning when it “shapes the agalatgrmination of
the merits” of a decisionschaghticoke Tribal Nation v. Kempthoyd&7 F. Supp. 2d 389, 410
(D. Conn. 2008) (“The issue for the Court to determine is whether the evidence presented sho
that the pressure exerted dandeemed to have actually influenced the decision maker who
issued the [decision].”).

At this stage, drawing all inferences in favoRiintiffs, theirallegations in the
proposecamended complairgatisfyboth requirements. FirdRlaintiffs alleg thatpolitical
pressure was brought to bear on the officials responsible for approving amenintieats
Pequot Procedures: The Secretary and his t&zea25 U.S.C. § 2710(d)(7)(B)(vii); Pequot

Procedures 8§ 17According to Plaintiffsjn the months leading up to the agency’s actioa,

theVolpestandard.See id at 408—-09; Fed. Defs.” Opp’n at 16; M@&\WDpp'nat 19. The
parties’ disagreement appears tont@re of terminology than of substance.

16 Even “the appearance of bias or pressure” may be sufficient to render-gudical
agency decision arbitranATX 41 F.3d at 1527. Plaintiffs admit that the decision at issue here
was not quagdicial, so they must meet the more stringéolpestandard.SeePlIs.” Reply at
24; see also Sokaogon Chippewa Cmty. (Mole Lake Band of Lake Superior Chippewa) v.
Babbitt 929 F. Supp. 1165, 1176 (W.D. Wis. 1996) (“A determination that the appearance of
bias standrd does not apply to [agency] decisionmaking does not mean that all contacts with the
agency are permissible; it means only that interaction with the agency is ngbémpeo se.”).

25



Secretary had private meetings and conversations with a United States, &aaibieller, and
the White House Deputy Chief of Staff, Rick Dearborn, both of whom pressured the §doreta
not approve the proposed Pequot Procedures amendnsesfsAC 11 43, 48—-49. Around the
same time, according to Plaintiffs, United States RepresentdsislkeAmodei similarly

pressured Assistant Deputy Secretary of the Interior J&assn.Seed. 11 46-47. Plairtiffs

note that Senator Heller and Representative Amodei represent the citizenadé Newvhich
MGM is a major employer and political backed. 1 46-42, 45. And thegtatethat Mr. Cason
told the Tribes that the Department was receiving polifoagsure to not approve the proposed
Pequot Procedures amendmerits.| 44. Plaintiffs have thus plausibly alleged a “nexus”
between the political pressure and the agency decision makE¥s 41 F.3d at 1536/

Second, Plaintiffs allege that the piglal pressure caused the Secretary to make a
decision that was not dictated by the IGRAaintiffs claim thatup until days beforéhe
Secretarigs decision, “the Tribes were assured by Department officials that onceuhmitted
the [proposed amendments] the Department would approve them.” FAG&e3so idf|
35-39. Plaintiffs identify multiple meetings, conversations, and letters in whisle thlleged
assurances were madgeed. 1 29 (technical assistance letter), I 36 (meeting MithCasor);

id. Ex. 2 (Department email chain referencing a “draft approval letter” for the PRgueedures
amendments), ECF No. 60a2 7:79. However, according to Plaintifthe Secretaryeverse

course at theleventh houand “returnetithe proposed Pequot Procedures amendments to

1 MGM asserts that even if forces opposed to the Tribes’ casino project pressured the
Secretary to kill the project, Plaintiffs also pressured the Secretary inghsitgpdirection.
MGM’s Opp’nat 18-19. Such a claim is not before the Court, however, and two wrongs do not
make a right.
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Plaintiffsin a letter cc’'ing the Nevada congressional delegat@eeid. 1 49-50, 52;id. Ex. 4
at 93.

Plaintiffs’ allegation that th&ecretarysuddenly[] reversd] course’creates the
plausible inferencéhat poitical pressurenay havecaused the agency to take action it was not
otherwise planning to také. ATX 41 F.3d at 152¢'If the decision maker were suddenly to
reverse course or reach a weagilypported determination . we might infer that pressure did
influence the final decisiof).; cf. Press BroadCo., Inc. v. FCC59 F.3d 1365, 1370 (D.C. Cir.
1995) (noting that the agency’suigk reinstatement dh competitor’'sjpermit on the basis of
flawed reasoning. . falls squarely within the holding AT X"). And the vague, cursory
reasoning provided in the Secretary’s “return” lettéine only decisiorrelated record before the
Court—provides the Court with no basis, at this stage, to conclude that the decision to neither
approve or deny Plaintiffs’ proposed procedure amendments was based on appropriate
considerationsSeeXP Vehicles118 F. Supp. 3dt 78-79 (allowing the plaintiffs’ APA claim
to survive a motion to dismiss where the plaintiffs alleged that their loan applibaten
sidelined in favor of those submitted by competitor companies with political coom&cand
the agency’s reason for the denial was a “mere pretext” to protect the comjetitio

The administrative record other evidence may ultimately demonstrate that theeadleg
political pressure did not occur affect the Secretary’s decisio®ee Aera Energp42 F.3cat
221 (“[O]ur political influence cases emphasize the value of establistiutigsaale

administrative record which might dispel any doubts about thentriuee of the agency’s

18 Apparently, Plaintiffs are not alone in this theory. Plaintiffs note that davedia
outlets and the Department’s Inspector General are investigating thectandarlying the
decision not to approve the Pequot Procedures amendn8adsSAC 11 5556; Pls.” Notice of
Suppl. Auth., ECF No. 66.
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action.” (alterations and internal quotation marks omitted)). But at this Stgetiffs have
plausibly alleged thatignificant political pressure was brought to bear on the issuiand
Secretary may havienproperlysuccumbedo such pressureéBecause Defendants lesfailed to
demonstrate that these allegations would be fuRikntiffs may amend the complaint to add
proposed Count H?

4. Count Il

Third, and finally, Plaintiffs claim that theigreement to ameritle Pequot Proceduriss
itself a “tribal-state gaming compact under the IGRA and its implementing regulations.” FAC 1
78. Plaintiffs thus claim that the IGRA required the Secretary to deem the proposed amendments
approved 45 days after theyermesubmitted, and to publish that approval in the Federal Register
shortlythereafter.ld. 11 80—84.This creative twisbn Plaintiffs’ previous arguments does not
hold up to the statutory text.

In interpreting the IGRAand its implementing regulationthis Cout must start “with the
plain meaning of theéext, looking to the language itself, the specific context in which that
language is used, and the broader context of the statute as a wBtdeKiman v. trict of
Columbig 456 F.3d 167, 176 (D.C. Cir. 2006) (quotldgited States v. Barng295 F.3d 1354,
1359 (D.C. Cir. 2003) Likewise, the Court’s interpretation of Plaintiffs’ proposed amendments
to the Pequot Procedures, “like statutory and treaty interpretation, must beggtheyplain

meaning of the languageAm. Fed’'n of Gov't Emps., Local 2924 v. Fed. Labor Relations Auth.

19 This conclusion should not be read to suggest any impropriety or illegality in the
actions of Senator Heller, Representative Amodei, or Mr. Dearborn. “Theyralg entitled to
their own views on [the Tribes’ casino plans], and [the Court] indicate[s] no opinion on their
authority to exert pressure” on the Secretarglpe 459 F.2d at 1249. The Court concludes
merely that Plaintiffs have plausibly alleged that the Secretary considerademus factorsi
declining to approve the proposed Pequot Procedures amendments.
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470 F.3d 375, 381 (D.C. Cir. 2006). The Court’s analysis here begins and ends with that plain
meaning.
First, the Court mustefineatribal-state compact. The IGRdoes not provide a
definition but, as Plaintiffs note, the Department’s regulations do. The relegatdtiensstate
that a
Compact or TribalState Gaming Compact means an intergovernmental agreement
executed between Tribal and State governments utigerindian Gaming

Regulatory Act thagstablishebetween the parties the terms and conditions for the
operation and regulation of thebie's Class Ill gaming activities

25 C.F.R. § 293.2emphasis added)This definition prompts the questionwlhat it means to
“establish” the terms and conditions of gaming. Neither the IGRA nor thareent define the
term “establish,” but common definitions of “establish” are instructive hBlack’s Law
Dictionary defines the term, in relevant part, as€hact permanently . . . [tjo make or form; to
bring about or into existence Establish Black’s Law Dictionary (10th ed. 2014). Webster’'s
Dictionary similarly defines “establish” as “to institute . . . permanentlgrigctment or
agreement” or “to bring into existenceEstablish Merriam-Webster’s Dictionary (Jan. 25,
2019),https://wwwmerriamwebster.com/dictionary/establisi hus, a tribaktate compact is an
agreement creating the terms under which the tribe may conduct gaming.

Next, the Court must determine whether Plaintiffs’ proposed Pequot Procedures
amendments meet that definitiomhe proposak framed asn “agreement” between the Pequot
and the stateFAC Ex. 1 at 48. It, in relevant part, seeks to “modify” and “amendaoe
sections of the Pequot Procedurés.at 48-49. Thosemendmentprevent the creation 6a
business entity jointly and exclusively owned by the [Pequot] and the [Mohegan]” from
triggering certain rights for the Pequot under the Procedures, such as the right td Ctashuc

[l gaming based oa state lavamendmentgd. at 48, or the right toegotiate a tribastate
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compact governingypes ofClass Ill gaming that erenot permitted when the Procedures were
imposed, but wre“subsequently so peiitted by the state,d. at 49. In other words, the
proposal seeks to prevent #&ablishment of th€ribes’ joint venture under Connectidatv

from disrupting the existing frameweorkthe Pequot Procedures—governing the Pequot’s
gaming activities.

The proposed Pequot Procedures amendments plainly fall outside of the Department’s
definition of a tribalstate compactThe propoal may bean “intergovernmental agreement
executed” between the Pequot andStete unlike the Pequot Procedurd3ut it does not
“establish” the terms and conditions of the Pequot’s Class Il gamingtigstivihose terms and
conditions are already established by the Pequot Procedures. The proposed amelodnoénts
replace the Pequot Procedures amalcéenew terms and conditions, buerelyprotectthose
terms and conditionggainstthe creation of the Tribes’ joint venturBlaintiffs’ proposal makes
this clear: it seeks to “confirm” théthe enactment of any Connectidatv to authorize” the
Tribes’ joint venture “shll not affectthe rights and responsibilities of the [Pequot] under the
[Pequot] Procedures.FAC Ex. 1 at 48 (emphasis added). Thus, Plaintiffs’ proposed Count IlI
cannot withstand a motion to dismiss, and amendment would be futile.

V. CONCLUSION

Forthe reasons stated above, the Court concludes that allowing Plaintiffs to aniiend the
complaint would not cause undue delay, but would be futile as to proposed Count Il because
that claim could not survive a motion to dismi§&eeFoman 371 U.S. at 182. Thusxercising
its discretion under Federal Rule of Civil Procedure 15, the GRANTS IN PART
Plaintiffs’ Motion to Amend (ECF No. 60)It is herebyORDERED that an or before February

22, 2019, Plaintiffs may file an amended complaint containing Counts | and Il of theasp
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amended complaint (ECF No. 60-2), but not Count Ill. An order consistent with this

Memorandum Opinion is separately and contemporaneously issued.

Dated: February 15, 2019 RUDOLPH CONTRERAS
United States District Judge
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