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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EL-SAYED DAHMAN,

Plaintiff,
V. Civil Action No. 17-2628 (JEB)
EMBASSY OF THE STATE OF QATAR

and
THE STATE OF QATAR,

Defendants.

MEMORANDUM OPINION

Plaintiff EI-Sayed Dahman brought this agiserimination suit againgtothhis former
employer, the Embassy of Qatar, and the State of Qatar, altbgittigey violated the Age
Discrimination in Employment Act and the District of Columbia Human RightsrAct
terminating him from his position as an accountant. Defendants never appearedhaac Da
successfully moved for a default judgmentliability. Finally arriving on the scend®efendants
now move on several grounds bédhvacate the defaudindto dismiss the caseAgreeing that
the suit does not belong here, the Court will grant the Motion.

l. Background
As theCourt has already treateddetailthe facts othis disputeseeDahman v.

Embassy of QataP018 WL 3597660, at *1 (D.D.C. July 26, 20,18)rief recap sufficdsere

Seventyyearold Dahman began working as an accouniamnthe Embassy of Qataerein
Washington in 1995. Heecame Director of the Accounting Department the next ydarHis

employment was governed by a contract that providatit would expire when he reached the
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age of 64 in February 201E5eeECFNo. 16 (Motion for Default Judgment), Exh. 8 (Plainsff’
Empoyment Contract), I 7.1That date came and weibut Plaintiff kept working.Several
yearslater, the Embassyinally terminatedhim on January 5, 201&eeDahman 2018 WL
3597660, at *1.

On December 12, 2017, having received a rigkgue notice from the Equal
Employment Opportunity Commission, Dahman broughtahignagainst the Embassy and the
State of Qatar (which, for ease of reference, the Court will refemtity as”Qata”) for age
discrimination in his termination in violation tfeADEA andthe DCHRA. Id. He served both
Defendants in February 2018 but received a response from nédhéys a result, hebtained
the entry of default in April 2018SeeECF Nos. 13—-14He thenmoved the following month
for default judgmentSeeECF No. 16. Defendants did not challenge that either, and the Court
issued a 20-page Opinion on July 26, 2018, addressing a number of issues, including the Foreign
Sovereign Irmunities Act. SeeDahman 2018 WL 3597660. It found Defendants liable and set
a hearing to determine the proper amount of damadesat *1.

Three days before the damages hearing set for September 13, 2018, Defendants finally
appearedseeECF Nos. 19-2(nd the Court permitted them to file a motion to vacate the
liability judgment. SeeMinute Order of Sept. 13, 2018efendantsriow so move on three
grounds: lack of subject-matter jurisdiction pursuant to Federal Rule of Civildnecé0(b)(4),
forum non conveniens pursuant to Rule 60(b)(6), and for several additional reasons having to do
with immunity for the State of Qatar and whether Dahman exhausted EEOGeem8dd=CF
No. 22 (Motion to Vacate DefaultBecausdhe Court will vacate thdefaultjudgment on
laibility and dismiss oforum non conveniens grounds, it need not address the other two bases

for the Motion.



. Legal Standard

Rule 60(b) provides “[g]rounds for [r]elief from a [f]inal [jJudgment, [o]rder, or
[p]roceeding.” It enumerats in the first five subsections specific reasons that “[o]n motion and
just terms, the court may relieve a party” from final judgm&eeFed. R. Civ. P. 60(b)(1{5).
Finally, it stipulates that the court may atkmsofor “any other reason that jufs¢s relief.” Fed.
R. Civ. P. 60(b)(6). Under this provision, the Court has “broad” discretion to grant refref f

judgment under “extraordinary circumstances.” SalazBist. of Columbia, 633 F.3d 1110,

1116 (D.C. Cir. 2011) (internal citations and quotations omitted).
1. Analysis
While courtsmust typically assurthemselve®f their own jurisdiction before proceeding

to any other determinatioseeSteel Co. v. Citizens for a Better Environment, 523 U.S. 83, 94—

95 (1998)forum non conveniens presens a threshold issue, and the Court meyobse among
threshold grounds for denying audience to a case on the meistsissing orforum non
conveniens grounds “when considerations of convenience, fairness, and judicial economy so

warrant” Sinochemint’l Co. v. Malaysia Int'l Shipping Co., 549 U.S. 422, 425, 431-32, 436

(2007)(citations omitted)see alsd@?hoenix Consulting, Inc. v. Republic of Angola, 216 F.3d 36,

40 (D.C. Cir. 2000). The Court will do so here, opting to resfaugm non conveniens first asa
clearlydispositive issue and avoiding the need to look elsewhere.

Plaintiff rejoinsthatthe Court must begin with jurisdiction becaf@®m non conveniens
can only be considered first where jurisdictiam difficult to determine, and. .forum non
conveniens considerationsveigh heavily in favor of dismissal.ECF No. 23 (Opp.) at 13
(quoting_Sinochem, 549 U.S. at 43@&\s the foregoing discussion made clear, however, the

Court’s discretioris not so limited In any event, eveif Plaintiff's precise formulation were



correct the courséerewould remain appropriate. That is becawsethe following analysis

will demonstrateforum non conveniens considerations do weigh heavily in favor of dismissal,

while the jurisdictional quesin — namely, whether an exception to the Foreign Sovereign

Immunities Actapplies here tallow the suit to proceed — is a much closer questi®ee

Dahman 2018 WL 3597660, at *4—8 (discussing FSIA issue without input from Defendants).
In assertindorum non conveniens here,Qatarargues that thearum-selection clause in

Dahmans contract— namely an arbitration clause -recessitates dismissabeeAtlantic

Marine Constr. Co. v. U.S. Dist. Ct., 571 U.S. 49, 60 (2Q13)|he appropriate way to enforee

forum-selection clause pointing to a state or foreign forum is through the doctforeimfnon

conveniens.”); see als® & S Consulting v. Kingdom dbaudi Arabia322 F. Supp. 3d 45, 49—

50(D.D.C. 2018)similar). Although this case is in a somewhat different procedural possire,
theCourt has already issued a judgment on liability, Dahman does not argue th&0@®N6)'s
applicationshould alter in any way the Court’s ordindmyum non conveniens analysis othat
Defendants should be otherwisenalized for their delay.

The Court accordinglywill proceed through the twstepexaminatiorthe Supreme
Court has enumerated fof@um non conveniens motion based on a foruselection clause

SeeAtlantic Maring 571 U.S. at 63 (describing hdarum non conveniens “calculus changes. .

when the partiégontract contains a valid foruselection clause)see als®&S Consulting,

322 F. Supp. 3d at 49 (describing the tstep analysis)First, the Court must determine the

validity of the forumselection clause. Sédlantic Marine 571 U.S. at 62-63 & n.9f the

clause is valid, it should bgiven controlling weight in all but the most exceptional cédsés.

at 63(citation omittel). The second step, therefoi®fo determine whether publioterest



factors” overwhelmingly disfavdrdismissal. SeeD & S Consulting, 322 F. Supp. 3d at 49-50

(quotingAtlantic Maring 571 U.S. at 67)The Court will address each steptunn.

A.  Validity

Dahmans employment contract &ssevermpage document thabmprehensively covers
the terms of his work for the Embassy. It includes provisionsier, alia, his appointment,
medical insurance, schedule, leave, obligations, and termination and associatedtgdym
addition, it includes an arbitration clause that reads as follows:

All disputes arising under this Local Employment Contract shall
first be brought before the Administrative Officer of the Embassy.
TheEmployee shall have the right to appeal any decision by the
Administrative Officer to the Ambassador at the Embassy of the
State of Qatar. . The decision of the Ambassador shall be final.
After exhausting the foregoing dispute resolution procedure, any
remaining dispute, controversy or claim arising out of or relating to
this Local Employment Contract, or the breach, termination or
invalidity thereof,_shall be settled exclusively by arbitration

The number of arbitrators shall be three; the pld@ehotration

shall be Doha, Qatar.

Employment Contract,  9(8mphasis added)n addition, a separate clause stipulates that the
“Local Employment Contract, and any related dispute, shall be governeel laythof the State
of Qatar’ Id., T 9.6. On its facethen,the contract requires that Dahmselaims be submitted
to arbitration in Qatar under the laws of that counBPghman however, contests such an
interpretation

Heraises two arguments undermine the validity dhe arbitration clause for the
purpose of this dispute: firsghen he was terminatetie contract had already expireshdthe
clausethus has no effect; and second, the clause is not applicable to his particulahefa@ms
As to thefirst, Plaintiff maintainghat the*entire discussion of the arbitration clause is

inapplicable’because no contract was in force at the time sdeveninated.SeeOpp. at 15.



He elaborates that the contraby its own terms necessarily expired when [Dahmanheshthe
age of64’ in February 20111d. (citation omitted)see als&cmployment Contracf] 7.1
(providing that contract “shall renew automatically, and continue from ntontienth unless
terminated in accordance witpfocedures in contract, “providdupwever, that this [contract]
shall expire when [Dahman] reaches the age of 64 \)edBgcauseéthe contract expired,”
Plaintiff concludes, for theseveral yeairshe worked after turning 64ldcal law necessarily
governed the partieselationshig. Opp. at 16.

While appealing at first glance, this position does not accurately refldetth®ather,
“general principles of contract law teach that when a contratapses but the parties to the
contract continue to act as if they are performing under a contract, the nmatensbf the prior
contract will survive intact unless either one of the parties clearly and nipnifielscates,
through words or through conduct, that it no longer wishes to continue to be bound thereby, or

both parties mutually intend that the terms not surVitaiden’s Inc. v. Local Union No. 6 of

Bakery, Confectionery and Tobacco Workéngern. Union of Am., 28 F.3d 347, 355-&&I Cir.

1994) Other circuits, state courts, and treatises are all in accordhgtagroach. See, e.g.

id. at 355 & n.13citing 2 Corbin on Contracts 8 504 at 717 (1963yVlliston on Contracts

8 6.42 at 452 (4th ed. Lord ed. 199@kgorge v. LeBegut55 F.3d 92, 94-9&d Cir. 2006)

(affirming that“mere continuation of employméninay be sufficient tdimply renewal of an
agreement to arbitrate in an expired employment contaact’explaining thaté new contract
having the same terms and conditions as the origindlismeaplied when anémployee

continues to render the same servigpdn ‘the expiration of a contrdgt(internal quotation

marks and citation omittegiRingle v. Bruton, 120 Nev. 82, 85-86 (2004Y(hen an employee

continues to work after his contract of employment expires, it is presumed thattarms of



the employment contract continue to govern the conduct of the employer and tbhgesmyttil
the parties properly amend or terminate the contract or until the emploges eeaking for the
employer’); Am. Jur. 2d, Contracts 8 576 (20X8)Vhere an agreemeexpires by its terms
and, without more, the parties continue to perform as before, an implication arigbsyHeave
mutually assented to a new contract containing the same provisions as the oldraardyottie
existence of such a contract is determined byabjective test, that is, whether a reasonable
person would think the parties intended to make such a new binding agrégremraim v.

Virtual Geosatellite Holdings, In&22 F.3d 452, 455 (D.C. Cir. 2008 Although the written

employment contract expired before [plaintdf resignation from Virtual Geo, the magistrate
judge found that the parties continued to operate under the undergtartctulated in the

contractand neither party disputes this finding on appga¥ogel v. WMATA, 533 F.2d 13, 15—

16 (D.C. Cir. 1976)"It is widely accepted that where parties enter into a contract of employment
for a term of one year, and then continue the relationship without a new agreemeste they
presumed to have renewed the original @mttfor another yed).

The rationale for the rule, which applies with full force here, is that “vglagties to an
ongoing, voluntary, contractual relationship . . . behave as before upon the lapse of the contract
barring contrary indications, each pamay generally reasonably expect that the lapsed
agreemeris terms remain the ones by which the other party will abideden’s, 28 F.@ at
356. Plaintiff does not cite any contrary law or explain why this settled principle of contract
should not apply here. Nor doesdrgue that any particlearly[or] manifestly indicate[d] that
it “no longer wishe[d] . . . to be bouhdy the contract.ld. at355-56. The Court concludes,
accordinglythat the terms of the contraet including the arbitration clause — continued to

bind the parties beyond the enumerated expiration date and until Daheramnhationn 2016.



Plaintiff's second contention -ramely,that the arbitration clause, by its terrmdsesnot
cover his statutory aggiscrimination claims— fares no betterHe makes a cluster of related
points: 1)the arbitration clausdoes not apply to his “nocentractual based statutory claiims
2) it cannot encompass this “dispute precisely govared by U.S. lawbecause the parties did
not “contemplat[e]” “Defendantwiolation of U.S. and D.C. statutes”; andiBis drafted too
narrowly to encompadss discriminatorytermination claim.SeeOpp. atl6-20.

Thefirst two contentionsareeasily dspatched because Dahman points to no authority
suggesting arbitration clauses do not cover statutory csnasgeneral matter thrat claims
arising under U.S. law cannot be submitted to foreign arbitration. Nor does he Gtgpaoyt
for theproposition that the partidgeredid not intend to arbitrate the violation of these or other
statutes In fact, case law makes clear thabitration clauses can encompass ocontractual

claims, including statutorgnes. _8eCrescent Intern., Inc. avatar Communities, Inc., 857

F.2d 943, 944-483d Cir. 1988) (noting thatpieading alternate necontractual theories’

insufficient to avoid forunselection clauge ManettiFarrow, Inc. v. Gucci America, Inc., 858

F.2d 509, 514 (9th Cir. 1988) (reasng claus€equally applicablé to tort causes of action);

Zaitzeff v. Peregrine Financial Grp., In2008 WL 11408422, at *5 (C.D. Cal. June 23, 2008)

(applyingclause to statutory cause of action and discussing similar decjgbris)jmer v.

Interstite/Johnson Lane Corm00 U.S. 20, 26 (1991)It is by now clear that statutory claims

may be the subject of an arbitration agreempgrlitsubishi Motors Corp. v. Soler Chrysler-

Plymouth, Inc,. 473 U.S. 614, 625 (1985kfecting contention that darbitration clause must

specifically mention the statute giving rise to the claims that a partyeeks to arbitrdtand

rejecting” presumption against arbitration of statutory clams



It is equally clear thadisputes presenting questions of Ug8v need not necessarily be

decided in U.S. courtsSeeOmron Healthcare, Inc. v. Maclaren Exports Ltd., 28 F.3d 600, 603—

04 (7th Cir. 1994). To the extent Dahman is instead arguing that because the contrées provi
for the application of Qatari lawgeEmployment Contract, §.6,these particulad.S. law
claims may noin factbe vindicated in Qatar, that is an equitable argument more appropriately
weighedat the second step thfe forum non conveniens analysis. That is, it does not go to
whether the clause is applicable, but rather to whetiegrublic interesdisfavorsdismissal
The Courtthus treats it in Section Ill.Bpfra.

The final point — that the arbitration clause is drafted too narrowly to enconmgass t
instant claims— requires a bit more ink. Plaintiff conteritiait, because the clauprovides for
arbitration of a dispute “arising undehe contract rather thararisingout ofor relating té it,

the clause is comparatively cabineggeeOpp. atl5-16 €iting Dowley v. Dewey Ballantine,

LLP, 2006 WL 1102768at *7 (D.D.C. Apr. 26, 2006) He alsomaintainghat this disputés
outside the ambit dhe contract, since ftis not over the terms of his terminatiper se. . . but
rather the discrimination he experienced by Defenddunisig his employment based ois h
age.” Id. at 17.

As an initial matterthe Court notes that the arbitration claurséact contains both
“arising undet languageand*arisingout ofor relating td language.SeeEmployment Contract,
1 9.1. Specifically, it provides thafa]ll disputes arising under this [contract] shall first be
brought before the Administrative Officer of the Embdsgg. Once the intrdEmbassy
decisional process is exhaustdten “any remaining dispute, controversy or claim arising out of
or relating tathis [contract], or the breach, termination, or invalidity thersloll be settled

exclusively byarbitration” Id. To the extent, therefore, that Dahman hangs his hat on the



argument that the clause contains only — in his view, comparatively narrow -+darisdet
language, that emphasis is puzzling, since the provision contains both phir&aistiff is

making an argument that the initfakising undet language limits the subsequéatisingout of
and relating tb provision, the Court is not persuadethe addition of the felating td language
reflects an intent for a potentialbyoademrange of claims to be brought before the arbitrator than
could be brought in the intfambassyprocess; otherise, the language is superfluous.

Likewise, while the contract provides ttipa]ll dispute$ must go through the exhaustion

procedure, any remaininglispute, controversy @alaim” — a broader class adsues— goes to

arbitration Id. (emphasg added).

To give these textuadditions meaning, the Court must conclude that any controversy
“arisingout of orrelating td the contract must be submitted to arbitration. Far from being a
narrow mandatdhe clause in Dahmé&s contracthereforehas expansive reach. J@ema

Pant Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 397-98 (1967) (ndhatclause

requiring arbitration of[ ajny controversy or claim arising out of or relating to this Agreeiment
is “broad’). This is especially true whef#here is a strong federal policy in favor of arbitration
and’[ a]Jny doubts concerning the scope of arbitrable issues should be resolved in favor of

arbitration” Dowley, 2006 WL 1102768, at *2 (quoting Moses H. Cone Memorial Hosp. V.

Mercury Construction Corp., 460 U.S. 1, 24-25 (198B@ahmans termination claim plainly

meets the standard of arisiagt of or relating to the contract

Finally, his insistence that his claim is not about his terminabanrather about
discrimination, is at best a stretch. The whole thrust of his suit iQ#tatterminated him for
improper reasons. The ending of his employment is unquestionably related to hisneamploy

and the contract that governed it.

10



B. Publicinterest Factors

The Court turns next to the second inquiry: whether Dahman, as the partingppos
enforcement of a valid forurselection clause, hasdrne] the burden of showing that public-

interest factors overwhelmingly disfavor a transfektlantic Marine 571 U.S. at 67Plaintiff's

arguments misappreha@mow this burden is allocated and urge the Court to dppltest laid

out inAzima v. RAK Investment Authority805 F. Supp. 3d 149, 175 (D.D.C. 2018here“the

burden [was] on Defendants to prove the foreign forumadequatéand dismissalappropriate.
SeeOpp. at 24. That test is inappropriate here, where, unlikegima, the Court has found that
a valid forumselection clause applies to govern the pdriispute. The Supreme Court has
made clear that, in that instance, the burden shifts, so that Dahman must “showi¢ wbyrt

should not transfer the case to the forum to which the parties dgrsiaitic Marine 571 U.S.

at62—64. He contendserethat enforcement of the clause would “contravene[] the strong public
policy of this forum in applying the ADEA and DCHRAhdthat his ageadiscrimination claims
“would not be [v]indicated in . .Qatar! Opp. at25, 27, 28.As these arguments are closely
related, the Court will address them together.

As an initial matter, Plaintifhas not carried his burden to show that his claims would not
be addressed adequately in Qatar.abkerts without citation thabDefendand
discrimination. . . inside [D.C.] would not be held to the same high standard of social justice in
Qatar as it would here in Washington.” Opp. at 26. This falls short of an actual shioatihg t
could not bring and receive relief for a substantially similar claim indregn forum. Plaintiff
elaborateshat”[ florcing the parties ...to arbitrate [the] age discrimination claim in Qatar
would directly contravene th®DEA’s goal of deterring the setting of arbitrary age limits and

the DCHRASs strong public policy of ending age discrimination in [D.C.] and the legislati

11



intent of the statuté.Opp. at 26.As he has neveshownthatthese cims ould not be
vindicated in Qatar, the conclusion tlig&missalwould contravene the purposes @BA and
DCHRA does not follow.

As Qatar mayotentially consider the age-discrimination claim, Dahman has not shown
that the public interest would “overwhelmingly disfavdismissal Cf. Gilmer, 500 U.S. at 29,

35 (affirming ADEA claims may be submitted to arbitraticd@@p Gemini Ernst & Young U.S.

LLC v. Nacke| 2002 WL 31626703, at *2 (S.D.N.Y. Nov. 21, 2002), vacated on other grounds,

346 F.3d 360 (2d Cir. 2008) T]he federapolicy in favor of arbitration . . . would override any
contrary expression in a state employment discrimination sttubéor does his clainthat U.S.
courts have an interest in interpreting and applying U.S. law to ateliapsing hergseeOpp. at
26, carry the day.Thearbitration of claims arising under American ldeesgo to foreign

panels, seOmron Healthcare?28 F.3d at 603—Q4uch that there is plainly no categorical

interest in U.S. courtghterpreting and ggying U.S. law. Nor is it unusual to subrait age

discrimination claim tarbitration. See, e.qg.14 Penn Plaza, LLC v. Pyett, 556 U.S. 247, 257-58

(2009) (recognizing tha®DEA claims may be submitted to arbitratioDesiderio v. Ndt Assn

of Securities Dealers, Inc191 F.3d 198, 203-04 (2d Cir. 1999) (same); Bercovitch v. Baldwin

School, Inc. 133 F.3d 141, 149 (1st Cir. 1998) (samBgking all his arguments togethdinen,

Dahman has not shown that pubiliterest considerations requiteetCourt to override the

arbitration clause

12



V.  Conclusion
For these reasons, the Court witantDefendantsMotion for Vacaturand to dismiss the

case A separate Order so stating will issue this day.

Isl James E. Boasberg
JAMES E. BOASBERG
United State®istrict Judge

Date: January 25, 2019
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