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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HEART 6 RANCH, LLC
Plaintiff

V.

RYAN ZINKE, et al,
Defendang

Civil Action No. 17-2711(CKK)

MEMORANDUM OPINION
(January4, 2018)

This is aa Administrative Procedure Act (“APA”) case challenging the manner by which
the National Park Service (“NPSipsallocated the rights to provide oversnow veh{t@SV”)
services in Yellowstone National ParlkBefore the Court is Plaintif§ [2] Application fora
Temporary Restraining Ord¢iTRO”). Upon consideration of the pleadingse relevant legal
authorities, and the recoas it currently standshe Court DENIES Plaintiff's Applicatian
Without making any final determination as to the merits of Plaintiff's claims, the Court
concludes thagt this very early stag®laintiff has not demonstratedikelihood of success.

The Court is also not persuaded that Plaintiff would suffer irreparable injumg sbisence of
preliminary injunctive rekf.

l. BACKGROUND

In 2013,NPS solicited offers from concessionerprovideOSV servicesn
Yellowstone National Park. Compl., ECF No. 1, at f 2. Concessioners were invited to bid on

contractsto provide OSV servicd®r ten yearsat the north, southastor west entrances to the

! The Court’s consideration has focused on the following documents:
* Pl.’sApp. for Temporary Restraining OrdgPl.’'s App.”), ECF No. 2;
» Defs.” Opp’n to PL.’&pp. for Temporary Restraining OrdgiDefs.” Opp’n”), ECF No. 7,
*Pl.’s Reply to Defs.” Opp’n to Pk App. (“PIl.’s Reply”), ECF No. 8.
In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decisi®eel CvR 7(f).

1

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2017cv02711/192124/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2017cv02711/192124/10/
https://dockets.justia.com/

park. Id. A certain number of daily snowmobile and snowcoach trips, or “transportation
events,"were allocated to each contratd. Plaintiff, a purveyor oOSV services, submitted
proposals for the ten contracts associated with the park’s south enbaine@s not awarded

any of then. Id. DTRS Jackson Hole, LLC, doing business as Four Seasons Resort Jackson
Hole (“Four Seasons”\wasawarded one of the ten contracts for which Plaintiff had thed.j

28. However, for unspecified reasons, Four Seasalnsequently terminated its contract with
NPS. Id. § 3. In its complain®laintiff stated that it wasot sure “what happened to the
allocation of oversnow vehicle trips associated whehterminated contract, specifically whether
NPS had awarded a replacement contract to another vendor, or had modified an existing
concession contract to add an additional daily allocatith.”Plaintiff speculatedhat NPShad
taken one of thes®vo actions, andllegedthateitherviolated the APA.Id. 9. Plaintiff
claimedthatit should have been awarded the terminated contrdcfl 10.

Plaintiff filed thislawsuit on December 20, 2017, and simultaneously filed the pending
Application foraTRO. The Court held a teleconference on the recotid thie parties later that
day, during which it set a briefing schedule that was consented to by both. dagieadants
thenfiled their Qoposition toPlaintiff's Application

In their Opposition, Defendanksveexplained how NPS reassigned the transportation
events associated with the terminated Four Seasons conffacterminated contract had given
Four Seasonthe rightto provide two daily transportation eventSeeDecl. of DaleRinehart,

ECF No. 7-1at 2. That contract was cancelled in October 2Git4he request of Four
Seasonsld. NPS did not reassign the two transportation events associated with thHeedance
contract during the 2014-15 or 2015-16 winter seastthg] 3. They went unusedd. Then,

on October 19, 2016, NPS notified concessionersaifeadyheld contractso provide OSV



services in the park and told thenatNPShad decided toeallocatethe two transportation
events on an “experimental basis” for one seastnsee alsdefs.” Ex. 3, ECF No. 7-5. NPS
solicited those concessioners to participate in a lottery to disttiteievents Id. In the
solicitation, NPS indicated that the transportation events would be used to providedpne-
transportation to and from West Yellowstone and Old Faithful and to and from the South
Entrance and Old Faithful.” Defs.” Ex. 3. In the end, one transportation event wasaedded t
contract already held by an OSV concessioner at the South entrance, andveamtieassigned
to a contract at the West entrance to the park. Rinehart Decl. | 3.

Plaintiff's TRO Applicationis now ripe for resolution.

. LEGAL STANDARD

A temporary restraining order or preliminary injunction is “an extraorgiremedy that
may only be awarded upon a clear showing that the plaintiff is entitled to sweli r8lerley v.
Sebelius644 F.3d 388, 392 (D.C. Cir. 2011) (quotiinter v. Natural Res. Def. Council, Inc.
555 U.S. 7, 22 (2008)}ee alsdMazurek v. Armstrondgd20 U.S. 968, 972 (1997) (“[A]
preliminary injunction is an extraordinary and drastic remedy, one that should nmanbedg
unless the movant, by a clear showing, carries the burden of persuasion.” (enmpbiagisal;
guotation marks omitted)):A plaintiff seeking a preliminary injunction must establish [1] that
he is likely to succeed on the merits, [2] that he is likely to suffer irreahab in the absence
of preliminary relief, [3] that the balance of equities tips in his favor, and [#hthanjunction is
in the public interest.”Aamer v. Obamar42 F.3d 1023, 1038 (D.C. Cir. 2014) (quotBtwerley
644 F.3d at 392 (quotingy/inter, 555 U.S. at 20(alteration in original; quotation marks
omitted)). “When seeking a preliminary injunction, the movant has the burden to show that all
four factors, taken together, weigh in favor of the injunctioidullah v. Obama753 F.3d
193, 197 (D.C. Cir. 2014) (quotirigavis v. Pension Benefit Guar. Corp71 F.3d 1288, 1292
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(D.C. Cir. 2009)).“The four factos have typically been evaluated on a ‘sliding
scale.” Davis,571 F.3d at 1291 (citation omitted). Under this slidscgle framework, “[i]f the
movant makes an unusually strong showing on one of the factors, then it does not necessaril
have to make adreng a showing on another factodd. at 1291-92.

The Court notes that it it clear whether this Circuit’s slidirggale approach to
assessing the four preliminary injunction factors survives the Supreme Glaaisfon
in Winter. SeeSave Jobs USA v. US. Dep’t of Homeland,S®& F. Supp. 3d 108, 112 (D.D.C.
2015). Several judges on the United States Court of Appeals Didtnet of ColumbiaCircuit
(“D.C. Circuit”) have “readNinterat least to suggest if not to hold ‘that a likelihoogdwécess
is an independent, free-standing requirement for a preliminary injunctiShérley 644 F.3d at
393 (quoting Davis, 571 F.3d at 1296 (concurring opinion)). However, the D.C. Qaswet
to hold definitively thatVinterhas displaced the ding-scale analysisSee id.see als®Gave
Jobs USA105 F. Supp. 3d at 112. In any event, this Court need not resolve the viability of the
sliding-scale approach today as the Court determines that “a preliminary iojursctiot
appropriate even under the less demanding slisiiade analysis.’'Sherley 644 F.3d at 393.

[11.  DISCUSSION

Plaintiff's Applicationfor a TROwill be denied. Plaintiff has not demonstrated a
likelihood of success on the merits, nor has it demonstrated that it will suffearaide harm in
the absence of BRO. The balance of equities and public intefastorsare in equipoise, and
accordinglydo not support the granting of preliminary injunctive relief.

A. Plaintiff Failsto Establish a Likelihood of Success on the Merits

Plaintiff has notarried its burden of establishing a likelihood of sucaessis lawsuit.

Before considering the merits of Plaintiff’'s APA claim, the Court first addst3efendants’

argument that no judicial review is available at all in this c&sfendants argue thBtaintiff
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lacks standinghatthere has been no final agency act@amdthatthe challenged conduct is
“entirely within the discretion of the Director of the National Park Serviéefs.” Opp’'n at 9
11. Atleast on the current record, the Court is not persuadie$s arguments

Plaintiff has shown at least a “substantial likelihood” of standasgs required for the
issuance of a preliminary injunctiorood & Water Watch, Inc. v. VilsacR08 F.3d 905, 913
(D.C. Cir. 2015).Plaintiff claims that it was deprived of the right to a legallydsakocurement
procesdgor OSV servicedor which it had bid and lost. RED.C. Circuit has held thafd]n
injury to ‘a bidder’s right to a fair procurement is obviously an injury Iwabeable to the
alleged illegality in a procurement and redressable by any remedy thatagéisnihe alleged
illegality.” Nat’l Mall Tours of Washington, Inc. v. United States Dep’t of the Inte862 F.3d
35, 44 (D.C. Cir. 2017) (quotingat’| Mar. Union of Am. v. Commander, Military Sealift
Comman¢824 F.2d 1228, 1237-38 (D.C. Cir. 1987)here also appears bea finalagency
actionthat can be challenged this case-theallocationof the two transportation events from
the terminated Four Seasons conttaconcessioners other than Plaintdf the 2016-17 winter
season Defendantsail to explain why thisactiondoes notonstitute &final agency actior.
Finally, Defendants’ argument that “the NPS was not required to issuaeament contract”
and “[t}he decision whether to solicit a replacement contract is entirely withidighretion of
the Director of the National Park Service,” Defs.” Opp’n Atrhisses the point. Even assuming
thatthese assertions are corrd®iintiff is not challenging thBIPS’s decision whether to issue a
replacement contract. Plaintiff is arguing that the manner by which Cefendllocated
transportation eventssocated with the terminated Four Seasons contract to concessioners other

than itself violateatertainstatutes and regulation.Plaintiff is correct, NPS took actions



contrary to law and not within its discretion. The Court concludes, for the purpdbés of
preliminary Application, thaPlaintiffs APA challengas reviewable.

However, although Plaintiff may be able to overcome these threshold hurdles, the Cour
is not persuaded by Plaintiffesarlyshowing regarding therits of itSAPA claim. TheAPA
“sets forth the full extent of judicial authority to review executive agentigrafor procedural
correctness.”FCC v. Fox Television Stations, In656 U.S. 502, 513 (2009). It requires courts
to “hold unlawful and set aside agency action, findings, and conclusions” thatlateatsy
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. §
706(2)(A). “This is a ‘narrow’ standard of rewieas courts defer to the agensgxpertise.”
Ctr. for Food Safety v. Salaze898 F. Supp. 2d 130, 138 (D.D.C. 2012) (quohtagor Vehicle
Mfrs. Assh of U.S., Inc. v. State Farm Mut. Auto. Ins. @63 U.S. 29, 43 (1983)). The Court
begins with a presumption that agency action is vedieeEthyl Corp. v. Envtl. ProtAgency
541 F.2d 1, 34 (D.C. Cir. 1976).

Although thepartiesrely onnumeroudifferentinterrelatedegulationsandstatutesn
their briefs their disputecan be summarized succinctefendants contend that the reallocation
of the transportation events associated with the terminated Four Seasons tmotteet
alreadyexisting contracts was a minor adjustment to user allocationslBtatvaspermittedto
make as it deemeappropriatevithout initiating a new fulfledged public procurement process.
In Plaintiff's view, the reallocation wasot minor at all, and indeed was such a major and
material change to théellowstoneOSV servicesontracts that NP&as required toffer the
transportation events to the public (including Plaintiff) throagtewcompetitiveprocurement

process



Thefinal resolution of this dispute will have to wait until a later stagihisfcase. The
only question now before the Court is whether Plaintiff has demonstrated thatatyiddi
succeed and accordingly deses the extraordinary remedy of a TRO. fua following
reasons, the Court is not convindbdt Plaintiff has made such a showirigp briefly
summarize the facts laid out abottee transportation events at is$wal already been awarded
to Four Seasons through a competitive procurement process in 2013 and B614.
transportation events were authorized but not being used during the 2014-15 and 2015-16 winter
seasonsln 2016,these events were merely reallocated to the contracts of other concessioners.
Those concessionengho received the transportation events were already providing OSV
services in Yellowstone. Their allotment of transportation eva@miply increased

Because no new contraetereawarded, the Court is not persuaded thastaritesand
regulations Plaintiff cites that requirepablic solicitation process fdhe award of new
concession contracts are applicalfi®e54 U.S.C. § 101913(2)(A) (“prior to awarding a new
concession contract . . . the Secretary shall publicly solicit proposals for thessiomc
contract); 36 C.F.R. § 51.4(a) The Director must award all concession contracts, except as
otherwise expressly provided in this part, through a public solicitation process.”).

Instead, what appears to &eissuan this cases theamendmenof already existing
contractdo increase the amount of tigportation events allotted particular concessiongr As
Defendants point out, statutory and regulatory provisauueato expresslypermitsuch
amendmentsOne NPS regulatiostates that “[a] concession contract may be amended to
authorize the concessioner to provide minor additional visitor services thateasoaable
extension of the existing serviceA.concessioner that is allocated park area entrance, user days

or simiar resource use allocations for the purposes of a concession contract will not optain an



contractual or other rights to continuation of a particallarcation level pursuant to the terms of
a concession contract or otherwisuch allocations will be ade, withdrawn and/or adjusted by
the Director from time to time in furtherance of the purposes of this paétC.F.R. § 51.76.
Similarly, the National Park Service Centennial Act of 2016 states thia¢ ‘B¢cretary may
propose to amend the applicable terms of an existing concessions contractde pesviand
additional services where the Secretary determines the services are necessppyapndhte for
public use and enjoyment of the unit of the National Park System in which thegated and
are consistent to the highest practicable degree with the preservation agrdatoos of the
resources and values of the unit.” 54 U.S.C. § 10B9%3(

There ardimits to what NPS can do via amendment without triggering the need for a
new public solicitation. The limits appear to be based on the “materiality” propesed
amendmentPlaintiff cites36 C.F.R. § 51.19vhich states thé&{e]xceptfor incorporating into
the concession contract appropriate elements of the best proposal, the Directotrawstrd a
concession contract which materially amends or does not incorporate theridroamditions of
the concession contract as settfan the prospectus® The National Park Service Centennial

Act of 2016 similarly does not allow famendmentg they represent a “material change” to

2 Plaintiff argues that theecord submitted by Defendants “is devoid of any determination that
the new services were ‘necessary apdropriatg” Pl.’s Reply at 14, but Defendants did not
have the burden of presenting such a record at this poistPlaintiff that bears thieurden of
demonstrating the likely illegality of Defenaks’ acts in the context of an application foFRO.
Defendants enjoy a presumption that tlaeyed lawfully. SeeEthyl Corp, 541 F.2d at 34.

31t is not clear to the Court thaé C.F.R. § 51.18pplies to the circumstances heshe
amendment of existing contracts. The regulation appears to address thensithatiethe

terms ofa contractvhen initially awarded materially diffedfrom the terms set forth in a
prospectus.See Eco Tour Adventures, Inc. v. United States4 Fed. CI. 6, 38 (2013)

(“36 C.F.R. 8 51.19 . . . prohibits the agency from awarding a concession contract which
‘materially amends’ the terms and conditions of the draft concession cowetr&mttls in the
prospectuy. Nevertheless, the Court has assumed the regulation applies for the purposes of this
Memorandum Opinion.



already authorized service$4 U.S.C. 8§ 101913(9) (“Such new and additional services shall not
represent a material change to the required and authorized services as setHerépjpticable
prospectus or contract.”). Plaintiff’'s driving arguménis far in this casis that the reallocation

of the transportation events wasmadterial change, and therefore cannot be justified as a
contract amendmentDefendant disagrees.

Although Plaintiff could ultimately develop a stronger arguntegarding the materiality
of the reallocationthe Court cannot say at thise that Plaintiff is ‘likely” to succeed.Plaintiff
places much emphasis on the fact that the transportation events that were re&tiotdagted
2016-17 winter season were to be used for a shuttle to andDiidbfaithful—a purpose for the
events that was not envisioned when they were initially awarded to Four SeBkonsff
claimsthat thisnew purposeneanghata “new servicé was createdPl.’'s Reply at 9. Without
further explanation and development of the record, the Court is not convinced that the use of the
trangortation events to shuttle individuals to and from Old Faithful is as meaning®ldiasff
suggestsAs far as the Court can tell, NPS merely requiredtti@atoncession¢hatreceived
the transportation events use them in a particular way. This does not appear to the Court
materially changéhe natureof thetransportation events the contracts to which they were
allocated Plaintiff alsonotes that one of the transportation events was moved from the park’s
south entrance to the west, but the supposed materiality of this change is diminifetdHat
this type of reallocation is expressly envisioned by regulation. 36 C.F.R. 8§ 7.03()(1
(“The Superintendent may . . . make limited changes to the transportation ewaatedlto
each entrance”)Finally, Plaintiff's argument regarding materiality contains a number of

unsupported or conclusory asserticseg, e.g.Pl.’s Reply at 14-15 (“[tjhese new and additional



services were a material change to the required and authorized services”) (intetatzbios
omitted), which are simply not helpful to the Court.

In the end, the Court need not make a final ruling at this point as to wttether
amendments were “material” or, more broadly, whethemanner in which Defendants
reallocated the transportation events was impropethis stage it is sufficient to say that,
having reviewed thparties’ briefs, the limited record thter, and theegulatory and statutory
provisions at issue, the Court is not convintteat Plaintiffhasestablished that it iigkely to
succed onits claim that Defendants violated any statute or regulation

Moreover, even if Plaintiffvascorrect that Defendants’ course of action was contrary to
statute or regulation, Plaintiff's claim fexether serious hurdles. The injunction Plaintiff seeks
would “[d]irect] ] the NPS to awarfPlaintiff] a concession contract to replace the terminated
Four Season’s contract.” Pl.’s App. at 13. But Plaintiff has not provided any plausible
explanation atowhy it is likely to obtainsuchrelief in this case Plaintiff appears to assume,
without explanation or authority, that if Defendants’ course of action is found to have bee
improper,Plaintiff is entitled to be awarded the transportation events associated with the
cancelled contract. This assumption is misguided. EWERS had the authority to
automaticallyaward a cancelled contitao a previously-unsuccessful biddetaintiff fails to
explain whyit would be the previously-unsuccessful bidder entitled to the cofitiben

companies bid on the OSV contracts at issue. Decl. of Paula Bauer, ECF No. 7-2, atyf 3. O

4 Apparently recognizing this flaw in its Application, Plaintiff appears ttkwack the sope of
the injunction it seeks when it argues in its Reply that “Defendants should be ordeveduotc
aproper selection process, in accordance with the law and regulations, andf Breoatd be
permitted to participate in that process.” Pl.’s Reply dEen this more limited injunction is
still not appropriate écause, as explained aboR&intiff has not persuaded the Court tihad
likely to demonstrate th&efendantstonduct was unlawfuh any way
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three were successfuln other words, there were seven unsuccessful bidders like Plaintiff who
theoretically could also claim an entitlement to those transportation evemisngAhoseeven
unsuccessful bidders, Plaintiff was not the “next in line” for any of the costrialct] 5.
Plaintiff scored no higher than third for any of the ten contrddisMoreover, the NPS
Selecting Official determined that Plaintiff's proposal for thatracts was “nonesponsive.”
Id.  6; Defs.” Ex. 2 Although there is no suggestion by either party that NPS could or should
have simply awarded the Four Season contract to the “next in line” responsive bieldact t
that even in thisiypotheticalscenario Plaintiff would not have been awarded the contract is
demonstrativef the implausibility of Plaintiff’'srequest to be automatically issued thatract
now. These hurdles are additionghsos whyPlaintiff has not demonstrated a likelihood of
success.
B. Plaintiff Failsto Show IrreparableInjury

Plaintiff also falls short of showing thatwill suffer“irreparablanjury” if an injunction
is not issued. To show that a preliminary injuncoomROis waranted, Plaintifimust
demonstrate that there is a likelihood of irreparable inj@&geChaplaincy of Full Gospel
Churches v. Englandi54 F.3d 290, 297 (D.C. Cir. 2006) (“A movant’s failure to show any
irreparable harm is therefore grounds for refusing to issue a preliminangtiaon, even if the
other three factors entering the calculus merit such relieftigD.C. Circuit“has set a high

standard for irreparable injury.Id. “First, the injury must be both certain and great; it miost

® The Court understands that Plaintiff disputes whether its proposals were aubaally
responsive, Pl.’s Reply at 7-8, and perhaps this point will be clarified when theclt is
before the Court at a later stage in this litigation. But as the reaomrehtly stands, it appears
that the Selecting Official did in fact indicate that Plaintiff's proposals Were-responsive.”
Defs.” Ex. 2.

11



actual and not theoreticdl.’ld. (citation omitted).“Second, the injury must be beyond
remediation.” Id.

Theprimary harm Plaintiff claims thatt will suffer in the absence of an injation isa
loss of revenue from not being entitled to provateV services for the two transportation events
previously associated with the Four Seasons contract. Pl.’s App. &h&fe are a number of
problems with this argumenfs a general rule, It the dsence of special circumstances . . .
recoverable economic losses are not considered irrep&tablavis 571 F.3d at 1295 (quoting
Taylor v. Resolution Trust Corb6 F.3d 1497, 1507 (D.C. Cir. 1995)). At a minimum, an
economic harm would have be “certain, great and actual” to constitute irreparable injury.
National Mining Ass’'n v. Jackspii68 F. Supp. 2d 34, 52 (D.D.C. 2011). Plaintiff must
demonstrate that the economic harmvilt suffer is “significant,” Air Transp. Ass’rof Am., Inc.
v. Exp:-Imp. Bank of the U.S840 F. Supp. 2d 327, 335 (D.D.C. 2012), and “sufficiently severe
to warrant emergency reliefSave Jobs USAOQ5 F. Supp. 3d at 115.

Plainiff has not made this showindzor examplePlaintiff has not demmstratedhat
being urable to service the two transportation events at issue in this caseifsldcesness in
jeopardy. In fact, hie Court is unable to ascertain the economic impact on Plaintiff’'s business in
any meaningful wagt all because-absent quoting the amount of revenue it could allegedly
receive based on rates set forth in NPS’s prospedaintiff hasprovided the Court with no
evidenceon this issue.The Court is left to speculate as to the economic significance of the
transportation events to Plaintiff. In doing so, the Court notes that Plaeditipparently
operatedvithoutthe rights tahesetransportation events for a number of years before this
lawsuit was filed.Compl. § 2 (noting that Plaintiff's “winter operations have beetatded” as a

result of not receiving the challenged contract “since the winter season of 20hé&"Cotrt
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also observes that if Plaintiff proves successful in obtaining the transporagnts through this
lawsuit, it could enjoy theevenuegrom tham for a considerable portion of the lifespan of the
challenged contracts, givemat they will last until 2024.

An additional problem with Plaintiff's argumerggarding lost revenus that, even if the
Court were to order NPS to conduct a new procurement process for the rights totwse the
transportation events, there is no reason to assume that Plaintiff would receaveghiss
Given that Plaintiff was not “next in line” for any of the original contractaraed, it is far from
certain that Plaitiff would be awardedhe contract in any new procurement process. Plaintiff's
alleged harm is accordinghighly speculative.

Plaintiff references othgrotentialharms but they do notanstitute “irreparable injuriés
that could support the granting of a TRD.its Reply, Plaintiff argues that‘ftvas deprivedhe
opportunity tocompete’ Pl.’s Reply at 16.But even if true, this deprivation has already
occurredand can be remediaédPlaintiff is successfuin this litigation. Plaintiff also alleges
that itwill be irreparably harmedbsent an injunctiobecausét will not be considered a
“preferred offeror” for the purposes of future NPS procurementen thatt will not be an
“incumbent concessioner.” Pl.’s App. at 12. As noted above, the current contracts do not expire
until 2024. IfPlaintiff proves successful in this caBefendanthaverepresentethat
Plaintiff's statuscould be changed to that of an incumbmaricessiondong before this time.
Accordingly, this alleged loss of status also does not qualify as an “irbépanpury.”

Finally, the Court notes that Plaintiff did nattwith haste irmoving for the emergency
relief it now seeks Plaintiff “heardrumors” that the Four Seasons coati@ad been terminated
in 2016, Compl. 1 3, and kneaf the terminatiordefinitively as early as September 207 9

6-7. Plaintiff did not move for a TRO until December 20, 2017. The Court acknowledges
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Plaintiff's explanation that after it learnedatithe Four Seass contract had been terminated, it
first soughtrelief from NPSdirectly before filing this lawsuit.Nevertheless hie Court finds that
Plaintiff could have filed itemergency motion much soondtlaintiff waitedover two months
afterNPS had informed Plaintiff about its position on the transportation eteefiles for a TRO
Although certainly not a determinative factBtaintiff's delay“undermines ifs] showing of
irreparable injury.”Biovail Corp. v. U.S. Food & Drug Admim48 F. Supp. 2d 154, 165
(D.D.C. 2006) see also, e.gJack’s Canoes & Kayaks, LLC v. Natioridrk Serv,. 933 F.
Supp. 2d 58, 81 (D.D.C. 201@3Plaintiff’ s delay. . . underminfs] anyargument that its injury
is of ‘such imminence that there i€lear anl present need for equitable relief to prevent
irreparable harm’) (quoting Brown v. District of Columbia888 F. Supp. 2d 28, 33 (D.D.C.
2012)(internal quotations omitted)).
C. Public Interest and the Balance of Hardships

Finally, Plaintiff hasnot shown that the public interest or the balance of hardships weigh
in favor of granting injunctive reliefThese factors appetr be in equipoise. On the one hand,
Plaintiff argues that it willose revenud it is not able to provide OSV services pursuant to the
transportation events associated with the cancelled Four Seasons contradhdysargdency of
this lawsuit On the other hand, the concessioners who are currently providingéromes
would beunfairly injured if the transportation events were removed from their contr&otgly
awarding theséransportation events to Plaintiff, as it requests, would also be unfair to other
unsuccessful bidders who submitted responsive proposals for the original contracts 14 2013-
(especially thos whose proposals were scored above Plaintiff's propoBédntiff argues that
the public’s interest is served by allowing Plaintiff in partictitaprovidethe OSVservices,

because it providdsetter and more affordabdervices than the current concession@&st
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Plaintiff provides no support for this assertion. MoreoRéintiff's argument that the public
interest favors ensuring that the government’s procurement of servecescigedegally
presumes the validity of Plaintifflegalclaims onthe meiits, but the Court has concluded that
Plaintiff has not demonstrated a likelihood of succeeding on those @atins early stagm the

litigation.

V. CONCLUSION

For the foregoing reasomaintiff's Application for aTRO is DENIED. This decision
should not be misconstrued as an indication that Plagiaffisuitwill not ultimately succeed.
After a complete record has been produced and the parties have had an opportunity to
thoughtfully and thoroughly brief the issues, Plaingifrguments may prove meritorious. But a
TRO“may only be awarded upon a clear showing that the plaintiff is entitled to such
relief.” Sherley 644 F.3cat 392 (internal quotation omitted). No such showing has been made
here. An appropriate Order accompanies this Memorandum Opinion.

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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