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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SARAH S. PLEZNAC,

Plaintiff,

V. CaseNo. 17<v-2732 CRO

EQUITY RESIDENTIAL
MANAGEMENT, L.L.C,,

Defendant

MEM ORANDUM OPINION

In September 201 plaintiff Sarah Pleznac filed thjgutative class action agairisgr
former landlord, Equity Residentianagement, L.L.CThe gist of Pleznac’s complaint is that
Equity perpetratec “baitandswitch” scheme that fooled her and other tenants into paying
higher rents than they expected, and that it retaliated against hernplaming about its
practices. Equity seeks to dismiss all of Pleznac’s claims under FRdézaf Civil Procedure
12(b)(6), contending that she has failed to adequately plead seVbealclaims and that others
are timebarred. The Court will grant Equity’s motion with respect to sont®le#fnac’s claims
and deny it for others.

. Background

Equityis anS&P 500 company thatwns and managémindredsof apartment buildings
around the country, includirggverain the District of Columbia. Ms. Pleznac lived in one of its
D.C. properties 3003 Van Nessrom2013to 2017. According to Plenzad&quity’s scheme
unfolded as follows:Sometime in January 2013, she saw an apartment advertised at 3003 Van
Nessfor $1,693per month Interested, Pleznamntacted=quity’srental officeand applied to

lease the apartmenEquity drew up deaseandtold herthatthe District’'s rentcontrol statute
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applied to the property, meaning that rent could only rise by therarabthe increase in the
Consumer Price Index (“CPI”) plus an additional two percentage pdiiznac signed the
lease and moved.

But Pleznacclaims thatthroughouthis processEquity obfuscatd that tre advertised
rentwasheavily discountedhe lease includedso-called“rentconcession” of some $1,000 per
month from the “base rate To Pleznac’s apparesurprise, wheteryearlonglease was set to
expire she wasotified thatherrent would rise by 2% over the Ciultiplied bythe higher
base rate-not by the lower discounted rat—resulting in a significant hikeEquitythen usedhe
threat of that higher reatcombined with the greatexpense and inconvenience” of moving after
just one year-to “coercg]” her to sign several subsequeneyear leasgwith rent higher than
sheexpectedvhen shesigned thenitial lease Notice of Removal Ex. A“Compl.”), ECF No.

1, 152 SheallegeshatEquitytreatedhousands of its tengssimilarly.

Pleznaaclaims that Equitls practicesviolatedthe Districtof ColumbiaConsumer
Protection Procedures Act (“CPPAD.C. Code 8§ 28904,and amounted to a breach of
contract, intentionahifliction of emotional distresg@ndfraud. Shealsoallegesthat,when she
and other tenantsomplained abouEquity’s practices, the companyetaliatedby filing frivolous
lawsuits againgthemfor nonpayment of rent. livould alsoreport false informiaon to credit
reporting agencies-including thatthe tenant had been evicted and that she owed Expetgue
rent—and therrefuseto correct those knowingly false repoatter tenants contested thein
Pleznats view, these suits against tenants amounted to malicious prosecAtid the false
reports to credit agenciegereboth defamatory andontrary tothe Fair Credit Reporting Act, a

federal statute that requires entities that relay informatiac@hsumereporting agencies to



diligently investigate disputed creditlated information angromptlycorrect any errorseel5
U.S.C. § 16812.

Pleznac initially filed suit in D.C. Superior Court, but Eguemoved the case to federal
court. TheCourt uphedl theremoval over Pleznac’s objection, finding that the case was
removable under the Class Action Fairnessh&tause it involved over 100 potential class
members and put at least $5 million at iss@g. & Order,ECF No. 19, at 45 (May 8, 2018)
Equty has now moved to dismiss all of Pleznac’s claamyarious grounds pursuantRederal
Rule of Civil Procedure 12(b)J6

II. Legal Standard
To survive a motion to dismiss, a complaint must contain suifti¢ectual matter to

“state a claim to relief that is plausible on its facB£ll Atlantic Corp. v. Twombly550 U.S.

544, 570 (2007). “A claim has facial plausibility when thenpifi pleads factual content that
allows the court to draw the reasonable inference that the defesdiabta for the misconduct
alleged.” Id. at 556.

[11. Analysis

A. CPPA and Faud(Counts 1, 7, 8, and 9)

Equity seeks to dismiss Pleznac’s CPPA and freladnson thebasisthat they are
untimely. The Court agrees that dismiss@these claimss proper.

Under D.C. lawa plaintiff must bring a claim under tiidPPAor for fraudwithin three
years from the time when her right to maintain the action accseaD.C. Code § 1:301(8)

Bradford v. George Washington University, 249 F. Supp. 3d 325, 335 (D.D.C. 2RXHRim

accruesvhen the plaintiff hasdctualnotice of her cause of acti6nMedhin v. Haily 26 A.3d

307, 310 (D.C. 2011))Pleznacadmitsthatshehad notice oEquity’s allegedly deceptive



actionswhenit presented her with a notiae September 2018howingwhat herrentwould beif
she renewa herinitial lease Equity straightforwardly contends thégcause thatatewasmore
than three years befoRdeznadiled her complainin September 201 herclaims ardime-
barred

Pleznadnsists, howeverthat her claims remain viable because Equity committed a
“continuing tort against herwhich included som#rtious acts within the limitations period
Thecontinuing tort doctrine allows recovery fextendedharms that began outside of the
applicablelimitations period Under District ofColumbia law, theloctrine applies only wheie
plaintiff suffers“(1) a continuous and repetitious wrong, (2) with damages flowing fhenact
as a whole rather than from each individual act, and (3) at leastjoneus act. . . within the

limitation period.” Beard v. Edmondso& Gallagher 790A.2d 541, 54748 (D.C. 2002).

Pleznac’'seliance on the continuing tort doctrine is misplac@tiedoctrineappliesonly
where the claimetiinjury might not have come aboloit for the entire course of conduct.” John

McShain, Inc. v. L’'Enfant Plaza Props., Ind02 A.2d1222, 1231 20 (D.C. 1979)emphasis

added) For exampleD.C. courts have held theertainsubterraneaencroachmestonto
someone else’s larare“continuous,”suchthat a plaintif can seek redress fanydamage

causeddy the encroachment within the limitations period even if helfgsame aware of the

encroachment outside of the limitations perid¢Enfant Plaza East, Inc. v. John McShain, Jnc.
359 A.2d 5, 6 (D.C. 1976)But thatsort ofcase is a rare exceptibmthe general rule thatvhen
a plaintiff suffers an identifiable legal wrong and experiefifaay appreciable and actual harm
flowing from the [defendant’s] condutther claim accrues at that momeieard 790 A.2d at

546 (@lterations in original) (quotinglendel v. World PlaiiExec.Council 705 A.2d 656, 661

(D.C.1997)) The fact thatininjury continuesnto the limitations period-or even that new and



unexpected injuries arisedoes not allow her to sder the initial wrong that occurred outside
the limitations period.This is why the D.C. Court of Appeals has held that claims based o
alleged sexual abuse accrue when a plaintiff is first aware of thef fotige, not when he later

“appreciated theulll impact of [the alleged] misconduct3eeCevenini v. Archbishop of Wash.

707 A.2d 768, 772 (D.C. 1998And why it has explained thahedical malpractice claimgen
when a plaintiff first becomemware of cancer caused by a doctor’s alleged negligence, not when

the cancer later metastaszndcreatesnorecatastrophic harmColbert v. Georgetown Uniy.

641 A.2d 469, 45-76(D.C. 1994)en banc)

In other wordsthe continuing tort doctrine doest mearf'that accrual should be tolled
until the plaintiff fully appreciates thempact of the harm directed at him.Ceveninj 707 A.2d
at 772. Ratheronce the plaintiff has been placed on notice of an inguny the role of the
defendantsivrongiul conduct in causing it, the policy disfavoring stale claims maggplication
of the ‘continuous tort’ doctrine inappropriatedende] 705 A.2d at 667.

All of this isto say that the doctrine isapplicable to Pleznac’s CPPA and fraud claims
There is novay to reachercomplaintasalleging harm that materializemly through Equity’s
course of conduct as a whol@uite the contrarythenature of her claimshow that sheeeks

redresdor discrete identifiableinstan@sof allegeddeceptionwith continuing consequences

SeeWallace v. Skadden, Arps, Meagher & Flomi5 A.2d 873, 882 (D.C. 1998) (rejecting that
multiple “defamatory statements were all part of a single continuingsemf conduct,” even
where plaintiff alleged that the statements “cumulatively lecetadischarge from
employment”). Specifically, Pleznaclaimsthat Equity violated the CPPA by

e misrepresentingr failing to statea material fact-i.e., the actual rerbeing charged

e advertisng or offeringapartmentsvithout the intent to sell them as advertised;



e makinga misleading representation concerning the reasotis faice reductions or
the price in comparison fts own price at a past or future time;

o falsely stating the reasons for offering or suppltimg rentdiscount; and

e making or enforcing unconscionalidase terms
Compl. T 73.Similarly, Pleznac’draud claims resbn allegations that Equityaudulently
induced heinto signing a lease (Cati7); fraudulently concealethe actual preconcessioment
(Count 8); andraudulently misrepresented hdfe District's entcontrol statute would apply to
her lease (Count 9).

Thus, under Pleznac’swn legal theoriesEquityviolated the lavwhen itadvertisedhe
apartmenwith its lower,postconcession rerandwhen itmisled her about the application of the
rentcontrol statute What followed was not a series of “injurious act[s]” for purposebkeof t
continuing tort doctrine, but rathaotice of the purported deception (through the September
2013 renewal notice) arsdbsequent injuries attributable tdoeing ‘trapped by the initial
deceptionCompl. § 2

On the latter pointPleznaaurges that after receiving t2©13 renewal notice, she agreed
to renew her lease for several yearlong terms, and that some renewals oeithmettie
limitations period. She contends that the high transaction costsvirig, combined with
Equity’s threat of increasing her rent based on thecprneession price, forced her to do $0.
her view each renewahereforemakes up part ain ongoing injury But her ownarguments
belie this characterizationShe explains that “thenitial deceeption involving the first rent
concessioltegins the cycle of trapping victims, and the cycle is perpetudtgédach subsequent
renewal lease.” Pl.’s Opp’n Mot. Dismiss at 8 (emphasis addel)other words, Pleznac

admits that she vieweghch renewals causingappreciable” harm stemming frorhd initial



deception. And because she first renewed her lease in January-204¥ threeyears before
she filed suit— her clains based on any initial deception are necessaritymely!

To be sure, even thougteznac’s claims do not come within the continuing tos, rul
that does not necessarily mean that she is barred from seekingasédfdn the subsequent
lease renewalslt could theoretically be the case that the renewal® independent acts of
deception rather than mere injuries flowing from the inim&representations or omissions

See e.qg, Kyriakopoulos v. George Wash. Univ., 866 F.2d 438, 447 (D.C. Cir. 1989).( a

university committee of fie members considers a professor’s application and issues a report
libeling him, and subsequently e® so again as part of a grievance proceeding several years
later, the later actions are actionable even though they constitute tiaepétihe earlier
contract breach and lib®lL. But Pleznamowherealleges thatthese subsequent renewals were
themselves deceptive ofraudulent. ( isindeedhard to see howanyrenewalsafter January
2014could becharacterized adeceptive, given that Pleznac admits she Viidy aware of
Equity’s approach to calculating rent increases by September)2013.

At bottom because Pleznaxmitslearningof the alleged decepticandexperiencing
some resulting injurgver three years before filing her complaint, she cannot retmvtrat

deception under the CPPA or througfaims for fraud? Beard 790 A.2d at 548The Court

1 The logical conclusion of Pleznac’s argument helps show whuyst be rejected
What if Pleznac had signed a lease with rent conces3iyears ago and, a year later, was
presented with a notice showing that her rent was going to do@lppose she then reluctantly
signed yearlong leases for the next 30 years, aware that she had besatdrddeeling
trapped from moving out. Could she bring a fraud claim today based dedadesld
deception simply because she had renewed her lease within the past thfedJyemmsher
theory of continuing torts, the answer would be yes. That cannbé bew.

2 Plezna@oints outthat she seeks to represent a class of tenants whaleeiwedoy
the alleged scheme within three years be$ftwefiled suit. She contends that, by definition,



need not rule on Equity’s alternatigssertedbasis for dismissing Pleznac’s CPPA claihat
her claim arises out of “landlofi@nant relations” and ihereforecategorically outside the scope
of the CPPA.SeeD.C. Code 88-3903(c)(2)(a).

B. Fair Credit Reporting AdtCount 2)

Equity contends that Pleznac failed to adequately plead one element of herradaim u
the Fair Credit Reporting Act (“FCRA”)The Court disagrees.

Pleznac seeks relief under 8 16&1b) of the FCRA, whiclequiresparties who furnish
credit information to reporting agencigsinvestigate disputed creditformationand tocorrect
anyinaccuracies 15 U.S.C. § 16812(b)(1); see alsad. 8 1681n(creating private right of
action against furnishers of information)o prevail on a clainagainst a furnisher under 8
1681s2(b), a plaintiff musshowboth that(1) she notified the reporting agency (here,
Transunion)f thedisputed credit informatmandthat (2) theagencyin turn provided noticéo
the of the dispute to thiarnisher (here, Equity)Seel5 U.S.C. § 1681a), Phrasavang v.

Deutsche Bank656 F. Supp. 2d 196, 203 (D@ 2009)

Equity agrees that Pleznac adequapddylthe first d theserequirements She claims to
have contacted Transunion in March 2017 to dispute the accuracy of hemfoediation.
Compl.  81. Bt Equity contends thaherallegation of thesecond elemerns too cursory to

survive a motion to dismiss. Not sBleznac alleges based “on information and belief” that

some of these class members were harmed within theybagdimitations period. But if a
plaintiff's claim is timebarred, the fact that she seeks to represent a classimkiclaims
cannot can savieer. SeeE. Texas Motor Freight Sys. Inc. v. Rodrigué31 U.S. 395, 403
(2977) (“[A] class representative must be part of the class ance'poHse same interest and
suffer the same injury’ as the class members.” (quoting SchlesinBerservists Com. to Stop
the War 418 U.S. 208, 216 (1974))). To take an obvious example: a plaintiff who dl&ame
have beenluped20 years ago could not bring a putative class action ogrthandthat some
people subjected to similar deception were injured withenlimitations period.

8



Transuniorprovided notice of the disputed informationgquity. Compl. § 82 At least one
courtin this districthasheld that, where a plaifttplausibly alleges that they notified a reporting
agency of a dispute, the plaintiff need not allegeh warticularity that the reporting agency in
turn notified the furnisher Rather, that court explaineeéand this one agreeshatonecaninfer
the reporting agency’s complianaéh its statutory duty to notify the furnishd U.S.C. §

1681i(a)(2). SeeHimmelstein v. Comcast of the District, L.L,®31 F. Supp. 2d 48, 55 (D.D.C.

2013) (‘While Defendant may certainly introduce evidence at summdgnjent that shows
such notice did not actually occur, at this stage the Court is bowgrdrbPlaintiff the
presumption that the credit bureaus complied with the FCRA and indtfied [Defendant]of
the disputed deld). Pleznac’s FCRA claim survigeEquity’s motiorto dismiss

C. Defamation (Count 3)

Equity nextargues that Pleznac’s common law defamation claim is preempted by th
FCRA. That is correct. The FCR&pressly preempts all state law claimsth respect to any
subject matter regulated werd . . section 16812 . . .relating to the responsibilities of persons
who furnish information to consumer reporting agentids U.S.C. 8§ 1681t(b)(1)(F)ln other
words,"“claims made under state law concerning the furnishing and correcimfgrofation to

credit reporting agencies are preempted by FCRAebereme v. Capital On833 F. Supp. 2d

86, 98 (D.D.C. 2013).

Pleznac’s claim for defamation falls squarely within the FRGRreemption provision
All of Equity’s allegedy defamatory sitements were reports of cretilated information.
Compl. T 93“credit reports . . . which stated that Plaintiff had been evictadi"st 96
(statements abotleznac‘owing rent arreat$. It is precisely those reportand the failure to

correct hem,thatPleznaalaimsviolated the FCRA.Id. 1 83 (“Defendant failed to conduct a



reasonable investigation into the accuracy of information itrtep@bout Plaintiff relative to
unpaid rents which were not owed . . . and to an eviction which didappen”) Her
defamation claim is therefore preempted and must be dismissed.

D. Malicious ProsecutiofiCount 4)

Next, Equity seeks to dismiss Pleznac’s claim for malicious prasecan the ground
that she did not adequately pleatk element of her clainthat of “special injury” resulting

from thedefendant’s legal actiorPitt v. District of Columbia491 F.3d 494, 501 (D.C. Cir.

2007). This argument falls flat

To establish a claim of malicious prosecutiorder D.C. lawa plaintiff must plead: “(1)
that the underlyig suit terminated in plaintif§ favor; (2) malice on the part of the defendant; (3)
lack of probable cause for the underlying suit; and (4) special ingogs@mned by the plaintiff

as a result of the original actionMorowitz v. Manel, 423 A.2d 196, 198 (D.C. 1980)

“Special injury” meansomething more than woulehécessarily result from suits to recover for

like causes of action.Havilah Real Property Services, LLC v. VLK, LL. @08 A.3d 334, 354

(D.C. 2015).D.C. courts have &peatedly held” that “injuries to reputation, emotional distress
loss of income, and substantial expense in defending are outsid®pleeos what constitutes a

‘special injury.” Id.; see alsdMazanderan v. McGranerg¢90 A.2d 180, 182 (D.(.984); Eps

v. Vogel 454 A.2d 20, 324 (D.C. 1982).
Under these standard3leznac’s claim would not likely survive if siteentifiedonly one
wrongful suit. But under D.C. lawgonsecutive suits brought “maliciously” and “without just

cause and in bad faitltategorically count as'special injury.” Soffos v. Eaton152 F.2d 682

(D.C. Cir. 1945) Thislongstandingule originated irSoffos where the D.C. Circulteld thata

plaintiff adequately pleaded special injury by alleging thatdwtlord had fileddur

10



consecutivdbadfaith suits against her152F.2d at 682 The court explained that “[t|Heurden
of being compelled to defend successive unconscionable suitsasenathich would
‘necessarily result in all suits prosecuted to recover for like causesiari.” I1d. at 683. As a
result,“one who twice sues another maliciously and without probable caresp@nsible to him
in damage$ Id. D.C. courtgeadSoffosto stand for a&ategorical rule: twor moresuccessive

malicious suits without probable cause create special injury. SegelNelan v. Allstate Home

Equip. Co., 149 A.2d 426, 429 n.6 (D.C. 195®n exception to th[e] [special injury] rule has
been made in the District of Columbia to allow a recovery for the tegh@astitution of
groundless suits.”).

Thatrule applies heté Pleznacclaims that her special injury wadsfending against
“multiple baseless lawsuitswhichresulted in “economic damages and emotional distress.”
Compl. T 114.The firstsuit, Plezna sayssought requested rent arrears that Equity “*knew were
not owed per [the parties’] settlement agreeme@ompl. § 60. After dismissing that suit,
Equity purportedlyfiled anotheroneseeking the same rent arreald.  61. Equity dismissed
that suitand later filed (and dismissed) yet another seeking the same ailckdr$2-63.
According to Pleznac, Equity dismissed each of these suits only afteadivechrred costs to
begin defending herself. Pleznac’s giéions about these three suits are sufficient to plead

special damages

3 Pleznac in her opposition clearly explains that she is relyirsodfosin claiming
special injury In reply, Equity does noévenacknowledge its wekstablished ruleand thus
effectively concedes that Plezredequately pled special damages.

4 Equity suggests thatt least “parts of’ Pleznac’s malicious prosecution claim are
untimely because such claims are subject to ayeae limitations period, D.C. Code §-12
301(4), and the first and second suits were dismissed over a year befoee Hledrthis action.
To the extent that Pleznac seeks relief based on each suit individalyourt agrees that she
cannot recover for the first two. But particularly in lightSufffos the Courthinks it fair to ead

11



E. Breach of Contract (Count 5)

Equity contends thdtleznac’s allegations are too “skeletal” to support a bre&ch
contract claim Def.’s Reply at 11.This argument is baselesBleznac alleges (1) she and
Equity previously entered a settlement agreement following “eixeehiigation and a
successful mediationCompl. § 58, and that Equity’s suits for rent arrears were expressiyglbar
by that agreement, id. § 60 (quotsegftlanentprovision stating that “Tenant, upon execution of
this Agreement by the parties hereto, shall be deemed by latdlbedcurrent in her rent”).

These allegationsasilysurvive a motion to dismissSeeBurnett v. American Federation of

Government Enployees 102 F.Supp.3d 183, 193 (D.D.C. 2015) (denying defendant’s motion to

dismiss because “complaint sufficiently alleges the existence of a doitggeneral terms, and
the contractual obligation that B@dant purportedly violated”).

F. Intentionallnfliction of Emotional DistreséCount 6)

Equityalsoseeks to dismiss Pleznac’s claim for intentional inflictioemibtional
distress (“lIED”), contending that she has not adequately pleceitzeaks. The Coudisagrees.

“To succeed on a claim @ftentional infliction of emotional distress, a plaintiff must
show(1) extreme and outrageous conduct on the part of the defendaht(@hiotentionally or

recklessly (3) causes the plaintiff severe emotional distréssystrong v. Thompsqgr80 A.3d

177, 189 (D.C. 2013). Given the difficulty of provitigD under D.C. lawseeBernstein v.
Fernandez649 A.2d 1064, 1075 n.17 (D.C. 199th)e Court has doubts abdbe ultimate

merits ofPleznac’s claim She would need tshowthat Equity’s conduct wasso outrageous in

Pleznac’s complaint as alleging that the third of these-switsich Equity dropped within the
limitations period—amounted to malicious prosecution, with the prior two suits beingssacy
predicates oler allegation of special damages.

12



character, and so extreme in degiaseto go beyond ghossible bounds of decency, and to be
regarded as atrocious, and utterly iatable in a civilized communityand that shéhat she
experiencee@motional distres®f so acutea nature that harmful physical consequemigght

be not unlikely to result Sere v. Group Hospitalization, In@43 A.2d 33, 37 (D.C. 1982)

(internal quotations omitted)

But at this stage of the litigatipRleznaanust only allege facts that, ibme outthrough
discovery would support findingsn thoseelements.She has done sdn addition to describing
Equity’s alleged scheme and its retaliatory lawsuits against leanahllegesthat the company
“further retaliated againgher] by failing to provide services, including refusing to make repairs
to her unit, and repeatedly sending her account statements claimsmgirertess of the lease
and allowed late charges . . . and otherwise harassing [her] and makiogit &he was being
targeed for mistreatment by . . . staff in the building.” Compl. { 66e &0 purports that
Equity’s course of conduataused her “extreme mental distreskl” { 118. Taken togetheher
allegationsthough &cking certain detail, are enoughstarvive a motion to dismissSee

Jonathan WoodnéZo. v. Breeden665 A.2d 929, 935 (D.C. 199gxplaining that, while “bad

conditions alone are not sufficient,” evidence of land®bhdirassment and intimidation

supportedajury verdictfor tenans ontheir IIED claim).

G. Punitive DamagefCount 10)
Findly, Equity claims that CourntO of the complaint—titled “Punitive Damages>~must
be dismissed because there issooh thing as elaim for “punitive damages."Seelacangelo v.

Georgetown Uniy.580 F.Supp.2d 111, 117 (D.D.C. 2008) (“A claim for punitieenages is a

‘disfavored remedy, not a freestanding claim.™ (quoting Parker vnSi6i7 A.2d 1319, 1322

(D.C. 1989)). Pleznac accepts this principlaut explains that she intended Count 10 only as a

13



request for punitive damages as a remedy for hentiioinattort claims. Without opining on the
availability of punitive damages in this ca§munt 10is dismissed insofar asappears as a
separate claim
V. Conclusion

Equity’s motion to dismiss ihereforegranted with respect to Pleznac’s claumder the
CPPA(Count 1)and for defamation (Coud), fraud (Counts #9), and punitive damages (Count
10). Equity’s motion is denied with respect to her ctaimder the Fair Credit Reporting Act
(Count 2) andor breach of contract (Count,4paliciousprosecution (Count 5and intentional
infliction of emotional distress (Count.6A separate order accompanies this memorandum

opinion.

%7,,4/4241. L. g)/%_~

CHRISTOPHER R. COOPER
United States District Judge

Date: August 8, 2018
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