ACOSTA v. ARLETT et al

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

R. ALEXANDER ACOSTA
U.S. Secretary of Labpr

Plaintiff, : Civil Action No.: 17-2827
V. : Re Document No.: 12
RANDALL ARLETT, et al.

Defendans.

MEMORANDUM OPINION

GRANTING PLAINTIFF 'SMOTION FOR DEFAULT JUDGMENT

[. INTRODUCTION

Plaintiff Alexander Acosta, the United States Secretary of Labor,dil@dgainst
Defendants Randall ArletAmerican HospitaManagement Company, LLC (“AHM;ard
American Hospital Management Company 401(k) Profit Sharing Plan (the')Ptar failure to
remit emplgee participant contributiorte the Plarand forremitting certain contributions late,
in violation of multiple povisions of the Employee Retirement Income Security Act of 1974
(“ERISA”). SeeCompl., ECF No. 1Defendants have failed to respond to this actiNiow
before the Court is Secretary Acosta’s miotior default judgment, which asks the Court to enter
judgmentfor $128,317.96n damagesindrequess various equitable remedieSeed. 116-8;
Pl.’s Mem. Supp. Mot. Def. J. (“Pl.’'s Mem”) at 8-12, ECF No. 12-2. For the reasons set forth

below, the Court grantSecretary Acosta’siotion.

1 Secretary Acostaddedthe Plan as a party defendant pursuant to Federal Rule of Civil
Procedure 19(a) to assure that the Court may grant complete relief. Compl. 8.
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II. FACTUAL BACKGROUND

Mr. Arlett and AHMare fiduciaries of the Plan as those terms are defined under ERISA.
SeeCompl. 11 6% (citing29 U.S.C. § 1002(21))Mr. Arlett and AHM established the Plan to
provide retirement benefits to AHM'’s participating employe@seDeclaration of William
Jurgovan (“Jurgovan Decl.Y) 3 Ex. A, ECF No. 12-2. The Platlowed participants to
contribute a portion of their pay to the Plan as elective salary deferralmnptoyee
contributions, through payroll deductions. Compl. 9.

On December 29, 2017, Secretary Acdiéal suit alleging that Defendantsdfailed to
remit employee contoutions anchadremitted certaircontributions late without interefitom
September 2012 to September 20kb.9 10. Secretary Acosta also alleges {tsabce April
2016,Defendants have neglected thigduciary duty toadminister the Plan and its assets, failed
to respond to requests of former employees to distrihet®lars assetsand failed tanake
reasonable efforts to remedy their fiduciary breachesY ] 13-18. Secretary Acosta asks the
Court to award damages in the amount of $128,31 61 9éfemitted contributions and intste
owed on unpaid anldte contributions Id. § 21 Pl.’s Mem. At 2. He also seks various
equitable remedies. Compl. T 21.

Secretary Acosta served all Defendamith the complaint and sumons, but neither
Defendantresponded or otherwise defended this acti®eeReturn of Service, ECF No. 4, 8.
Accordingly, Secretary Acosta askiéek Clerk of Courto enterdefault against all Defendants.
SeeRequest to Enter Default on Def. Arlett, ECF No. 5.; Request to Enter Defaulfgn De
AHM and the Plan, ECF No. 9The Clerk of Court entered default against all Defendams
Secretary Acosta now moves for defguttgment. SeeArlett Default, ECF No7; AHM & Plan

Default, ECF No. 10; Pl.’'s Mot. Default J., ECF No. 12. The Court now addr@ssestary



Acosta’smotion andconcludes that he is entitled to a monetary judgmefiia8,317.96 and to

most of his requests for equitable relief.

lll. LEGAL STANDARD

While courtspreferto resolve disputes aheir merits,adefaultjudgments appropriate
whentheadversariaprocessasbeeneffectivelyhaltedby a partys failure to respond.Jackson
v.Beech636 F.2d 831, 83@.C. Cir. 1980). FederalRule ofCivil Procedureés5 setsforth a
two-stepprocesdor theentryof adefaultjudgment. First, the clerk of the court must enter
default. SeeFed.R. Civ. P.55(b)(2). Following theclerk's entry of default,theplaintiff may
movefor adefaultjudgment. ld. Whenruling onsucha motion, a defendantigbility for the
well-pleadedallegationsof the complainis establishedby thedefault. SeeAdkinsv. Teseo,180
F. Supp. 2d 15, 1{D.D.C. 2001). Defaultdoes not, howeveestablisithe amount oflamages
owed. Seeid. Insteadthe court musascertairthe sunto beawardedwhichmaybebasedon
the plaintiff’ s affidavitsand other documentagyidence SeeNat'| Shopmen Pension Fund
Russell283 F.R.D. 16, 19-2(D.D.C.2012). A courhas“considerabldatitudein determining
the amount oflamages.”Venturav. L.A. Howard Constr. C.134F. Supp. 3d 99, 10@.D.C.
2015). In ERISA actions involving delinquent employee contributiplasntiffs may recover
damages for: (1the unpaid contributionsee29 U.S.C. 81132(g)(2)(A) (2) interest on those
unpaid contributionsd. 8 1132(g)(2)(B); (3) an amount equal to the greater of (i) interest on the
unpaid contributions or (ii) liquidated damages provided for under the plan, which must not
exceed 20 percent of the unpaid contributiaehsg 1132¢)(2)(C), (4) reasonable attorneyiges
and costsid. § 1132(g)(2)(D) and (5) other legal or equitable relief the court deems

appropriateid. 8 1132(g)(2)(E).



IV. ANALYSIS
A. Liability

The Court first addresses Defendants’ liability ie gresent action. Secretary Acosta
filed hiscomplaint on December 29, 2017ee€ompl., ECF No. 1. He theservedMr. Arlett
on Februaryl0, 2018and served\HM and the Plan on March 9, 2018eeReturnof Service,
ECF Na. 4, 8. On March 12, 2018gecretary Acosteequested an entryf default on Mr. Arlett
on the ground that he had not timely filed an answer to the comp&eeRequest to Enter
Defaulton Def. Arlett, ECF No. 5. The Clerk of Court thereby entered the default on March 13,
2018. SeeArlett Default ECF No. 7 Secretary Acostaubsequenylrequested a default entry
on both AHM and the Plan on the same grousdsRequest to Enter Default on DefgdM
andthePlan, ECF No. 9and the Clerk of Court entered the default on April 6, 2088AHM
& Plan Default, ECF No. 10. On June 8, 20%8¢cretary Acostemoved for default judgment,
and sent Defendants copies of the motion by first class ®adPl.’s Mot. Default J., ECF No.
12, Certificate of Service, ECF No. 42 To date, Defendantsave not filed an answer, moved
to vacate the default entriegpposed the motion, or otherwise defended this action.

Defendants are liable for the wglleaded allegations iBecretary Acosta’'somplaint
because the Clerk has entered defas#ie Flynrv. Mastro Masonry Contractors237 F. Supp.
2d 66, 69 (D.D.C. 2002) (asserting that defeulryestablishes liability for every wefileaded
allegation in the complaipt “ERISA requires that ‘[e]very employer who is obligated to make
contributions to a multiemployer plan . . . make such contributions in accordance witimse te
and conditions of such plan or such agreemerilynnv. ExtremeGranite,Inc., 671 F. Supp.
2d 157, 161 (D.D.C. 2009) (quoting 29 U.S.C. § 1X48gration in original) Secretary Acosta

allegesthatMr. Arlett and AHMbreached their fiduciary duties because ttusducted money



from the participants’ pay as employee contributions to the Plan,” but “failesirtit those
contributions to the Plangnd remitted certain contributions late without inter&€dmpl.  10.
Further,Secretary Acostaontends that, despigeformeremployee’s requester distribution
from the Plan, Mr. Arlett has failed to respoadd AHM has yet to initiate “termination of the
Plan and distribution of the assetdd. { 15. The Court deems these wglleaded allegations
admitted and must now determine the appropriate relief.
B. Damages

The Courtnextaddresses Secretary Acosta@guest for damages in the amount of
$128,317.96dr unremittedPlan contributions anidterest SeePl.’s Mem. Supp. Mot. Def. J.
(“Pl.’'s Mem”) at 2, ECF No. 12-2Secretary Acostaupports his motion for default judgment
and, specifically, his request for monetary damagéh,a sworn statemeity William
JurgovanSenior Investigator with the Washington District Office of the Employaeetis
Security Administration (“EBSA”), whicsummarize®efendantsERISA violations andMr.
Jurgovan’scalculationof the damages soughBeeJurgovan Decl. Mr. Jurgovaxplains that
he “derived all amounts due the Plan from payroll records reflecting participants’ salary
deferrals for all months during the period from September 2012 through and including
September 2015.1d. § 3. Through his investigation, Mr. Jurgovan concludedAkR& and
Mr. Arlett deferred $154,013.01 in elective employee contributions to the Plan, but ontgdemit
$45,551.180 the Plarand did so Hatedly andwithout interest.ld. Mr. Jurgovarfurther
concluded that AHM and Mr. Arlett failed to “ensure that the outstanding $108,461.83 was
remitted as required.1d.

Mr. Jurgovan also determinedattARHM and Mr. Arlett“failed to pay interest on the

untimely employee contributish and calculated the interest owed in accordance with 29 U.S.C.



§ 1132(g)(2)(C)). Id. He establishechat AHM andMr. Arlett owe$19,856.13 in interest
apart from thainremitted$108,461.83.1d. The Court finds that Mr. Jurgovan’s summary of his
calculations supportSecretary Acosta’s requdst monetary damagesSeee.g, Teamsters
Local 639-Emplrs. Health Tr. v. Boiler & Furnace Cleaners, ,18&1 F. Supp. 2d 101, 108
(D.D.C. 2008) (concluding that plaintiffs’ request for damages was sufficiargjyosted by
assistant accounting manager’s affidavit outlining calculation of losgesprdingly, pursuant
to 29 U.S.C. § 1132(g)(2), the Court graBeretary Acosta’s regsiefor monetary damages
in the amount of $128,317.96.
C. Attorney’s Feesand Costs

Secretary Acosta also requetstatthe Court grant him the costs of the present action.
Compl.at 7, Pl.’'s Mem. at 12. The Court is obligated to exercise discretiowanding
attorney’s fees and costs when cases are resolved by default jud@ukmdy. Yoccabel
Constr. Co, 293 F.R.D. 13, 20 (D.D.C. 2013Here, Secretary Acostaovides the Court no
basis for calculating theosts incurredh this matter Accordingly, the Court deni€secretary
Acosta’s requeswithout prejudice.See Greene v. Browh04 F. Supp. 3d 12, 22 (D.D.C. 2015)
(denying plaintiff's requedbr attorney’s feesvithout prejudice because attorney’s declaration
did not itemizé‘the activities in which each attorney engagedpdaintiff's] behalf). However,
Secretary Acostmay provide the Court with an accounting of his c@std renew his request
Seent’| Painters & Allied Trades Indus. Pension FundAuxierDrywall, LLC, 531 F. Supp. 2d
56, 58 (D.D.C. 2008) (awarding attorney’s fees because plaintiff provided attornelgigatien
outlining costs incurred)nt’| Painters &Allied Trades Indus. Pensidrundv. R.W.Amrine

Drywall Co, 239 F. Supp. 2d 26, 32 (D.D.C. 20@8ame)



D. Equitable Relief

Lasty, the Court address&ecretary Acosta’s request for equitable relEERISA
permits acourtto award “other legal or equitable reli@$[it] deems appropriate29 U.S.C. §
1132(g9)(2)(E).Here, Secretary Acostesks his Court to order the followingl) Defen@nts’
removal as fiduciariet® the Plan(2) Defendantspreclusionfrom serving as fiduciaries or
exercising any custody, control, or decision-making authority with respacytERISA-
covered benefit plans in the futuf8) appointment of an independent fiduciary to effectuate the
termination and distributioaf the Plan’s assets; (4) Defendapiayment of the costs difie
independent fiduciary; (8hatDefendandg provideSecretary Acostand the independén
fiduciary (a) “all books, documents, and records relating to the finances and administration of the
Plan” and(b) “an accounting of all contributions to the Plan, including transfers, payments, or
expenses incurréd{6) Defendantspreclusion“from engaging in any future violations of
ERISA.” Mem. Supp. Pl.’s Mot. Default J. (“Pl.’'s Mem &} 9-11, ECF No. 12-2.

“Injunctive relief is appropriatevhen ‘the defendant has demonstrated no willingness to
comply with either its contractual or statutory obligations or to participate indi@guprocess
...." Boland,293 F.R.D. at 20 (quotin@arpenterd_aborMgmt. Pension Fund. Freeman
CarderLLC, 498 F. Supp. 2d 237, 242 (D.D.C. 2007)). Defendantsfa#ded to comply with
their obligations undeERISA—as established by the Clerk’s entry of defatdihdhave failed
to participate in the judicial processthis case See suprdV.A. The Court finds injunctive
relief appropriatdbecause Defendants breached thdirdiary duties antiecause thegontinue
“to refuse to actively administer the fund, leaving the Plan’s assetssedotedo their owners.
Perezv. Sajovi¢ No. 14 CV 1922 (NGG)(RML), 2014 U.S. Dist. LEXIS 171185, at *7

(E.D.N.Y. Oct. 20, 2014)seelurgovan Decl. | 3 (stating that Defendants “have not taken any



steps to terminate the plan and distribute [its] assets”); Compl. § 15 (alleging fibvad &es

have failed taespond to a former employee’s request to distribute her contributions to the Plan)
The Court grantSecretary Acosta’seequest to remove Defendants as fiduciaries to the Plan and
to permanently enjoin them from serving as fiduciaries or exercisinguasbgdy, control, or
decisionmaking authority with respect to ERIS#vered benefit plans in the futur8ee29

U.S.C. 8§ 1109 (providing for removal of fiduciary as remedy for breach of ERISA tibligg

Perez 2014LEXIS 171185at*7 (removing angermanetly enjoining defendant from “serving
as a fiduciary or service provider to any employee benefit plan” because dtedietveral
provisions of ERISA and did not cooperate with judicial pro¢&sl)sv. SmartTech.,Inc., No.
1:12cv-284 (TSE/IDD), 2012 U.S. Dist. LEXIS 147420, at *11-13 (E.D. Va. Aug. 27, 2012)
(same).

The CourtalsograntsSecretary Acosta’sequest foran order requiring Defendants to
produce all documents relating to the management of the Bege.g, Int’'| Painters &Allied
Trades Indus. Pension Fun239 F. Supp. 2d at 33 (ordering defendant to produce “all records
and books” relating to delinquent contributimwedto the pension plan Moreover, the Court
appointsAMI Benefit Plan Administrators, Inc. to administer and terminate the Plan and
distribute itsassets tdts participantsand order®efendants to pay for those servipes

Secretary Acosta’s requésiSeee.g, Solisv. Bosniak No. CV 12-1621 (ADS)(ARL), 2013

2 As Secretary AcostalsorequestsseeProposed Order Y94, ECF No. 12-1,r&y
fundsheld in Mr. Arlett’sPlan account are hereby forfeited to the extent that there are
insufficient funds available to reimburse the Plan participants apalytthe costs and expenses
of AMI. Consistent with 29 U.S.C. § 1056(d)(4), no amount of the restitution shall be
redistrbuted toMr. Arlett’s individual Planbalance other than what would be required to satisfy
any right of Mr. Arlett’'s spouse, until the amounts due to the other Plan participadtthe
costs and expenses of AMI have been paid in full. Mr. Arlett’'sspoetains any right she may
have to receive the survivor annuity under 29 U.S.C. § 1055(a), unless she waives those rights
pursuant to 29 U.S.C. § 1056(d)(4)(C).



U.S. Dist. LEXIS 111382, at *9 (E.D.N.Y. May 8, 2013) (“f Secretary has standing to seek
and the court has the power to grant appropriate equitable relief under [ERI34ding the
appointment of an independdittuciary.”). However, the Court deni@ecretary Acosta’s
requesto permanentlhenjoin Defendants fromiolating ERISA in the future because such a
requesis overbroad and would invite unwarranted contempt proceedBegse g., Perezv.
Stratton No. 14€v-95-wmc, 2015 U.S. Dist. LEXIS 90319, at *8-9 (W.D. Wis. July 13, 2015)
(denying plaintiff's request to permanently enjdefendant from violating Title | of ERISA for
overbreadth and because “[ijnjunctions that merely instruct the enjoined patbywaate a

statute” increase the likelihood of unwarranted contempt proceedings).

V. CONCLUSION
For the foregoing reasonSecretary Acosta’siotion for default judgment is
GRANTED. An order consistent with this Memorandum Opinion is sefdgraiel

contenporaneously issued.

Dated: August 2, 2018 RUDOLPH CONTRERAS
United States District Judge



