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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INSTITUTE FOR TRUTH IN
MARKETING,

Plaintiff,
V. No. 17cv-2830(KBJ)

TOTAL HEALTH NETWORK CORP,

Defendant.

N N N N N N N N N N N N N

MEMORANDUM OPINION

On November 20, 201 Rlaintiff Institute for Truth inMarketing Inc.
(“IFTIM™), a nonprofit organization that promotes truthful product labeling and
advertising,filed the instantactionagainst Defendant Total Health Network Corp.
(“Total Health™), a vitamin and dietary supplemt seller,in the Superior Court of the
District of Columbia (SeeAm. Compl., ECF No. 22.)! In its amendeccomplaint,
IFTIM alleges that Total Healthasadvertisedts productsto consumers in the District
of Columbia using nsleadingand deceptive price comparisgms violation of various
provisions of the District of Columbia Consumer Protection Procedures‘GHA"),
D.C. Code 88 28901et seq. Total Healthhasremovedthe caseto federalcourt
pursuanto 28 U.S.C. 81441, asserting that this Court hasth federal question

jurisdiction and diversity jurisdiction (SeeNotice of Removal, ECF No. 1.Jotal

1 On the date the complaint was filed, the plaintffjanizationwasnamed “American Institute for
Truth in Advertising, Inc.” $eeAm. Compl. at 1.) According to a notice this Court reegivon April
26, 2018 the organization subsequentbhanged its name to “Institute for Truth In Marketing, Inc.”
(SeeNotice Regarding Change of Name, ECF No. 10.)
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Health maintains thdtederal questionfurisdiction existsbecause “the resolution of
Plaintiff’s claims will require adjudication of disputed gsions of federal law[;] and
alternativey, thatthere iscomplete diversityf citizenshipandthatthe amount in
controversy exceeds $75,00Men the cost of compliance with the requested injunctive
relief, and also attmeys fees, are taken into accourfid. 1 6-9.)

Before this Court at present iBTIM’s ripe motion to remand thease to state
courtfor lack of subject matter jurisdiction.Sé€eMot. to Remand, ECF No. &ee also
Opp’'n to Remand, ECF No. 7; Reply Supp. ofMot. to Remand, ECF No. 8.For the
reasonexplainedbelow, this Courtfindsthat IFTIM’s statelaw claims do not arise
underfederallaw, sothereis no federalquestionjurisdiction,andthat Total Healthhas
failed to showthatthe amountin-controversyrequirements satisfiedfor the purposeof
diversityjurisdiction. Consequentlythis Courtconcludeghatit hasno subjectmatter
jurisdiction overthis dispute suchthatPlaintiff’'s motionto remandthe caseto state
courtmustbe GRANTED. A separate order consistent with this Memorandum Opinion

will follow.

BACKGROUND

Total Healthruns a websitéhat sells vitamins andietary supplement®
consumers in the United States, including in the District of Columifs@aeAm.
Compl. 12.) IFTIM allegedlypurchased ten different pradts from Total Healtheach
of which wasshipped to IFTIM’saddress in the District of Columbiéee id.|{ 3-4.)
In the instant actionFTIM assertghat Total Healthadvertised the pricéor each
product “as reduced from a significantly higher comparison piedeeled* Suggested

Retail Price)[,]” butthatTotal Health’s representations regarding thenparison



prices were “fictitiouf,]” becausahere werein fact “no substantial sakemade athe
comparison price[! (Id. 11 5-6.)

Notably, in its onecount complaintJFTIM claims that Total Health’s
advertising violateshe District of Columbia’sonsumer protection statytand in
particular,D.C. Code section28-3904 (e), (f), (1), and(j), which generally prohibit
unfair or deceptive trade practice6See id.ff 7~8, 20-25, 85-86; see alsad. 1 9
(statingthat IFTIM has broughthe instant actiorito protect the general public from
trade practices that violate federal and District of Columbia law” andittdigate its
statutory rights under the [DC]CPPA[)]) Moreover, IFTIM chargethatthe allegd
advertising practices violate.C. Codesection28-3904(x), whichspecificallyprohibits
the sale otconsumer goodsin a condition ormanner not consistent with that warranted
.. . by operation or requirement of federal [div D.C. Code § 2&8904(x). IFTIM
maintainsthat Total Health’ssomparisonprice advertisingoreaclesthis particularD.C.
Code provision becauskotal Health’s coaduct violategshe Federal Trade Commission
Act, 15 U.S.C845(a)(1), and its corresponding regulationSee id.§] 7, 8586.) As
relief for Total Health’s allegednultifacetedviolation of the DCPAIFTIM seeks(1)
an injunction requiring Total Health to “cease and desist from falséWertising any
comparison price that misleads, or has a tendency to mislead, comrssunntlee District
of Columbia, provided that the cost of compliance to Defendant Total Healthndbes
exceed $25,000"; (23tatutory penalties under tiEPPA of $1,500 for each violation,
which total $15,000 for the ten products purchased by IFTIM; and (3) reasonable

attorney’s fees and costgSee id, Relief Requested, 14-C.)



On January 2, 2018, Defendant Total Health removed this action to this, Cour
citing 28 U.S.C. § 1441, andvoking both federal question jurisdiction and diversity
jurisdiction. (SeeNotice of Removalat 1.¥ Total Health argues that “[t]he entirety of
Plaintiff's claims arise under the FTC Acbecausehe resolution ofFTIM’s claims
“will require [resolution of]questions of federal law including, potentially, issues
arising under the Constitution of the United Statedd. {9.) Specifically, Total
Health contends that all 8FTIM’s CPPA claims “rely ineluctably on Plaintiff's
mistaken belief that price comparisons like those used by Total Healthicrtious’
and ‘deceptivebecause of 1967 guidance from the FTEId.  12(emphasis addeqd)
Total Healthfurther maintains that there is complete diversity of citizenshipTIM is
incorporated in Delaware with its principal place of business in the District of
Columbia 6eeAm. Compl. § 13; Ex. C to Notice of Removal, ECF Ne5)L while
Total Health is a New York corporation with its principal place of bussne New
York (seeEx. D to Notice of Removal, ECF No-@)—andthe amount in controversy
exceeds $75,000 because “in addition to a civil penalty of $15,000 amtcthje relief
of at least $25,000, Plaintiff seeks recovery of attorney[’]s fees autdtbhby statute.”
(Notice of Removal 8.) According to Total Healthgiven thatlIFTIM has not
expressiylimitedthe amount of attorney’s fees in the same way thhast limited the
cost of injunctive reliefymeeting or exceeding the jurisdictional amount is more likely
than not.” (d.)

On February 1, 2018, IFTIM filed the instant motion to remand this matter to

Superior Court. $eeMot. to Remand.) IFTIM arguethat there is no federaluestion

2Page numbers herein refer to those that the Court’s electroniefitimgesystem automatically
assigns.



jurisdiction becauséhe claim inthis caseis broughtsolelyunder D.C. law and otal
Healthhas failed to show that fits into the narrowcategory of caseisi which a state
cause of action is nevertheless deemed adequagweaise tofederal question
jurisdiction. (See idat 7.) IFTIM emphasizes thaffirst of all, only one aspect of its
CPPA claim—its allegation of the violation of D.C. Cod®ction28-3904(x)—
implicates a federal lawand not ofthe otherallegations(alleged violations ofections
28-3904(e), (f), (f1), and (j) relate to federal law at aland furthermoreits theory
undersection28-3904(x) is insufficient to raise a substantial federal questi(@ee id.
at 7-8.) As to diversity juisdiction, IFTIM does not dispute that there is complete
diversity of citizenshipbetween the parties, but argues thatal Healthhas failed to
meet its burden of proving thaté amourtin-controversy requiremens satisfied
because, among other thsighe “nonaggregation principfeapplies in calculating the
appropriate amount in controversyhich necessitatethat the cost of injunctive relief
and any award of attorney’s fees be dividadthe total number of persons who would
benefit,i.e., the general public on whose behalf IFTIM brings the laws(ee d. at

5-7.) Theremandmotion isfully briefed andripe for this Court’s review.

Il. LEGAL STANDARDS
A. Removal On Federal QuestionAnd Diversity Grounds

A defendant may removi® federal cart “any civil actionbrought in a State
court of which the district courts of the Uniteda®ts have original jurisdictidn” 28
U.S.C. 8§ 1441(a)seeOrganic Consumers Ass’n v. Handsome Brook Farm GyplLZ,
222 F. Supp. 3d 74, 76 (D.D.C. 201B8Renoval is only proper if the case could have

been brought in federal court in the first place.Accordingly,removalis appropriate



whenthe caseraises a cognizable questioarising under the Constitution, laws, or
treaties of the United States[,28 U.S.C § 1331, orwhenthe casenvolves citizens of
different states and the amount in controversy exceeds $756608 U.S.C

§ 1332(a).

1. Federal Question Jurisdiction

To determine whether federal question jurisdictexists courts apply the “weil
pleaded complaint rule,” whichptrovides that federal jurisdiction exists only when a
federal question is presented on the face of the plaintiff's properly @teadmplaint.
Caterpillar Inc. v. Williams 482 U.S. 386, 392 (1987)As acorollaryto thisprinciple,
it is well-established thdfa] defense that raises a federal question is inadequate to
confer federal jurisdictiori Merrell Dow Pharm. Inc. v. ThompspA78 U.S. 804, 808
(1986)

The “vast majority” ofclaimsthat the federal courtsntertain pursuant tiederal
guestion jurisdictiorallegea congressionallycreated cause of action, since “a suit
arises under the law that creates the actidid.”(internal quotatiormarks and citation
omitted);seeVaden v. Discover Banl56 U.S. 49, 60 (2009noting that ‘a suit
‘arises under’ fededd law only when the plaintiffs statement of his own cause of aati
shows that it is based upon federal 1anternal quotation marks aralteratiors
omitted). However,the Supreme Court has alsacognized a “special and small
categoryof cases” in which cases brought undéatelaw nevertheless implicate federal
issues in a way that triggers federal quesjimmsdiction. Gunn v. Minton 568 U.S.
251, 258(2013) (internal quotation marks and ¢iten omitted) There is no har@nd

fast rulefor recognizing this special categooy casesinstead, courts mustxercise



“sensitive judgments about congressional intent, julmoaver, and the federal systém
in identifying those casesMerrell Dow, 478 U.S.at 810.

The Supreme Courdolorfully described the legal landscape that governs federal
guestion jurisdiction when a state law claim is at issue ‘@a@avas[that] looks like one
that Jackson Pollock got to first[,Endhashelpfully restatedhe pertinent analysiss
follows: “federal jurisdiction over a state law claim will lie if a federal issue is: (1)
necessarily raised, (2) actually disputed, (3) substantial, andap@bte of resolution in
federal court without disrupting the fedetsthte balance approved by Congress.”
Gunn 568 U.S. at 258 (discussirgrable, 545 U.S. at 314)Notably, “[a]rising under”
federal questionurisdiction is proper for the state law clawmnly if all four of these
conditions aresatisfied See d.

2. Diverdty Jurisdiction

Diversity jurisdiction exists in the federal couktthen there is both complete
diversity d citizenship among the partiesd the amount in controversy is greater than
$75,000. See28 U.S.C. 81332(a). When removal is based upon diversity jurisdiction,
“the sum demanded in good faith in the initial pleading shall be de¢mled the
amount in controversy[] Id. 8 1446(c)(2). But “the [defendant’s]notice of removal
may assert the amount in controversy’simme circumstancesamely, if (1) the
complaint seeks “nonmonetary relief[&nhdbr (2) the complaint seeka‘money
judgment, but the Staffe] practice either does not permit demand for a specific sum or
permits recovery of damages in excess of the amount demdntedg 1446(c)(2)(A).

In other words, the defendant may assert that the amount in controvergdsxbe
$75,000 threshold in its removal notice “where the monetary value of the relight

in the complaint is indeterminate on its face or the amount of the claimed money



judgment is actually unetin by operation of state law[.]JApton v. Volkswagen Grp.
of Am., Inc, 233 F. Supp. 3d 4, 10 (D.D.C. 2017).

When the defendant seeks removal to federal court, its assertion of tdusmiam
controversy “should baccepted when not contested by the plaintiff or questioned by
the court.” Dart Cherokee Basin Operating Co., LLC v. Oweh35 S. Ct. 547, 553
(2014) However, if the plaintiff disputes the amount in controversy, “[e]vidence
establishing the amount required[,] id. at 554,andthe courtreviews materials both
partiessubmitto determinevhether, by a preponderance of the evidenJethe
amount in controversy exceeds [$75,J0@8 U.S.C. §1446(c)(2)(B).

B. Motion To Remand

Once a defendant has filed a notice of removal, a plaintiff may move forades ¢
to be remanded back to state court if it believes that the federal court ldgksts
matter jurisdiction.See28 U.S.C. § 1447(c)lf a remand motion is filedthe party
seekingremovalbears the burden of establishing that subject matter jatisdi exists
SeeKokkonen v. Guardian Life Ins. Co. of ArB11 U.S. 375, 377 (1994)The district
court “must remand the case” if “it appears thhe[federal court] lacksubject matter
jurisdiction over a case that has been removed from a statg.¢buRepublic of
Venezuela v. Philip Morris Inc287 F.3d 192, 196 (D.C. Cir. 2002)n making its
determination, the court “must resolve aaybiguities concerning the propty of
removal in favor of remantl. Busby v. Capital One, N.A841 F. Supp. 2d 49, 53

(D.D.C. 2012)



1. ANALYSIS

DefendanfTotal Healthremoved the instant deceptiwearketing lawsuito
federal court on the basis of both federal question jurisdiction and diversisgition.
Plaintiff IFTIM hasrequested an order remanding this case to Superior Court on the
grounds that this Court does not hawject matter jurisdiction ovets claim oneither
basis For the reasonexplained below, this Courigaees with IFTIM.

A. There Is No FederalQuestion Jurisdiction BecausePlaintiff’'s Claim
DoesNot “Arise Under” Federal Law

The complaint in thizase allegesne count brought undehe District of
ColumbiaCPPAfor violations ofvarious provision®f D.C. law. D.C. Codesections
28-3904(e), (), (f1), (j), and (x). $eeAm. Compl.|f #~8.) As explainedabove,
“federal jurisdiction over a stataw claim will lie [only] if a federal issue is(l)
necessarily raised, (2) actually disputed, (3)stantial, and (4) capable of resolution in
federal court without disrupting the federstiate balance approved by Congréss.
Gunn 568 U.S.at 258 And for the reasons explained beloivis clear to this Court
that IFTIM’s consumer protectionlaim deesnot necessarilyaise substantial questions
of federal lawthat are capable of resolution in federal court without disrupting the
federatstate badnce thatCongresshas contemplatedTotal Health’salternative
contention—i.e., that this case raisenstitutional issues-is also unavailingbecause
the allegedconstitutionalquestionshave been raiseith the context of Total Health’s
defenseswhich do not establish the scope of this Court’s jurisdictinder the weH

pleaded complaint rule.



1. IFTIM’s Claim DoesNot Necessarily Raiskssues OfFederalLaw

Total Healthcontendghat IFTIM’s CPPA claim necessarily implicates federal
law because it “rel[ies] ineluctably” on IFTIM’s understanding of feddiTC
regulations(Notice of Removal] 12); indeed, says Total Health[b]ut for the
reference to the federal statute, Plaintiff’s claim would @ sustainable under D.C.
law” (id. 1 13; see alsdOpp’n to Remand at 2 (“For [Plaintiff] to make its caseniist
rely upon a meaning of fictitious set forth in guidance issued by the Hebaide
Commission in 1967[.]"). In this regard,Total Healthappears to have misconstrued
the aim ofIFTIM’s complaint,and as a resultts argument misses the mark.

Properly understoodFTIM’s complaintalleges that Total Health’s advertising
practices constitute a CPPA violatioMhis alleged violation is pled in one count, and
happens to bbased on five different theories about the manner in which the challenged
conduct violates the CPRA(See Am. Compl. {1 ~8 (relying on D.C. Codsections
28-3904(e), (), (f1), (j), and (x));see alsaviot. to Remand at J The cited provisions
arealternativebases; ay one of these theories of liability sufficient to sustain the
claim alleged. Furthermoref the five CPPA provisionghat IFTIM cites only
section28-3904(x) implicates federal law-the other sections do not reference federal
law or raise any federal issuasall. CompareD.C. Code 88-3904(x) (prohibiting the
selling of consumer goods “in a condition or manner not consistent witlwtraanted
... by operation orequirement of federal law'\ith D.C. Code8§88 28-3904(e), (f), (
1), (j) (prohibiting sellers from, respectively, “misrepresent[ing] aa tmaterial fact
which has a tendendp mislead”; “fail[ing] to state a material fact if suchilure tends
to mislead”;“us[ing] innuendo or ambiguity as to a material fact, which has a tendency

to mislead”; and “mak[ing] false or misleading representations @fdancerning the

10



reasons fo, existence of, amounts of price reductions, or the price in comparison to
price of competitors or one’s own price at a past or future time”).

Under these circumstances, IFTIM stateslam thatcould begranted based on
any one of these alternative alleged breaches of the CRRi&h means that IFTIM’s
claim does nomnecessarilyraise a federal issueAnd it is well established thé&a claim
supported by alternative theories in the complaint may not therbasis foffederal]
jurisdiction unlesgfederal]law is essential to each of those theorie€hristianson v.
Colt Indus. Operating Corp486 U.S. 800, 8101988} see also Rains v. Criterion Sys.,
Inc., 80 F.3d 339, 346 (9th Cir. 19969xplainingthat Christiansonapplies to
determinations of general federal question jurisdictio@pnsequentlyif there are
“reasons completely unrelated to the provi@@and purposes of [federal lawhy the
plaintiff may or may not be entitled to the reliefseeks, then the claim does not arise
underthose laws.” Christianson 486 U.S. at 810 (internal quotation marks, alterations,
and citations omitted)see alscApton 233 F. Supp. 3d at 1%larifying that“[a]
federal issue is necessarily raisgden an ssential element of a plaintiff’'s case will
necessarily require the application of federal law to the factsahtpif’'s casée
(internal quotations, alterations, and citation omitjed)

Here,of the five cited provisions, only sction28-3904(x) requires the resolution
of a question concerning federal laatherwiselFTIM’s theory of liability doesnot
implicate federalaw in any respect.Thus, IFTIM’s claimdoes not necessarily raise
federal question for the purpose of this Cosigubject mter jurisdiction. SeeDuncan
v. Stuetzle76 F.3d 1480, 120-91 (9th Cir. 1996)(finding no subject matter

jurisdiction where plaintiff’s claims were each “supported by at leaststate law

11



theory of recovery not dependeampon[federal law]”); Millepede Mktg. Ltd. v. Harsley
928 F. Supp. 2d 109, 116 (D.D.C. 2013) (finding no subject matter jurisdiction where
“the merits of a statéaw claim may be resolved without reach or addressing a federal []
law issue”).

2. The OneFederal Issufdhat IFTIM’'s Compliant Raiseds

Insubstantial] And Its Resolution In This Court Would Disrupt The
FederaiState Litigation Balance

Returning to theGunnfactors,this Court further notes that Total Health has
failed to establish the substantial nature of the one federal issue it Imhisigdkin
IFTIM’s complaint SeeGunn 568 U.S. at 260As a general matter, in this context,
the substantiality inquiryis not basediponwhether the federal issue assignificantone
to the partiesor the purpose of the claims being madehe caserather it requires an
assessment dthe importance of the issue to the federal system as a whaode.This
Court is confident thtathe solefederal issue upon which IFTIM’s CPPA claim is based
is not a substantial one for the purpose of this Court’s exercitedefal question
jurisdiction, for several reasons.

First and foremostthe federal issue herethe meaning of section 45(a)(1) of
Title 15 of the U.S. Code, which IFTIM says Total Health has breaahédhereby
violated section28-3904(x) of the CPPA-is not one for which there is a cause of
actionunder the FTC Act itselfSection 4%a)(1) of Title 15 makes unlawful “[u]nfair
methods of competition” and “unfair or deceptive aatpractice$,]” 15 U.S.C.

§ 45(a)(1), see alsal6 C.F.R. 8§833.1, 233.3, but[tlhe [FTC] Act nowhere purports
to confer upon private individualgjther consumers or business competitors, a right of
action to enjoin the practices prohibited by the Act or to obtain damages fofdiven

commission of such acts.Holloway v. BristolMyers Corp, 485 F.2d 986, 9889

12



(D.C. Cir. 1973). And ssthe Supeme Court explained iNerrell Dow

Pharmaceuticals Inc. v. Thompsdhhe congressional determination that there should
be no federal remedy for the violation [@f] federal statute is tantamount to a
congressional conclusion that the presence of a ckhvn@ation of the statute as an
element of a state caa of action is insufficientlysubstantidl to confer federal
guestion jurisdictiori. Merrell Dow, 478 U.S.at 814; see also Grable545 U.S.at 318
(explaining that while the lack of a federal cause of action is not “dispositive of” such
congressional intenthe Merrell Dow Court saw the lack of a federal private right of
actionas “a missing welcome mat” that‘i@orth some consideration in thessessment
of subsantiality’). In other words, the fact that Congress did not provide a federal
cause of ation forviolations of the FTC Actn the first placestrongly suggests that
Congress did not beliewtat thisfederal issue was substantedoughin the context of
the federal systerto authorizeprivate claims othistype to be adjudicated ia federal
forum.

Therelative lack of substantialitgf this federal issues also apparent when thi
case is compared with otherswhich federal issuesavebeendeemedsubstantial
Grable, for examplejnvolved aquestionof whether the Internal Revenue Service had
given the plaintiff adequate notice when seizing and selling his prqpertthe
SupremeCourt reasoned that “[tjhe meaning of the federal tax provision is an inmporta
issue of federal law that sensibly beleng afederal court.” Grable, 545 U.S. at 315.
Similarly, in Smith v. Kansas City Title & Trust C&255 U.S. 180 (1921})he fedeal
issue at stake implicatetie actions of the federal government and raised a

constitutional issueverwhether the federal government’s issuance of certain bonds

13



was unconstitutional, such that the defendant corporation in the sharehwitdeodd

not lawfully purchase themSeeSmith 255 U.S.at 199 (noting that the plaintiff's

attack is based on “the alleged unconstitutionality of the acts of Congnelestaking

to organize the banks and authorize the issue of the bonds”). Stacked next to these
issuesthequestionof whetherTotal Health’smarketing practices violateane of the
federal standards fateceptive advertisingardly qualifies as‘'substantial” in the

context of the federal system as a whole.

Indeed, the closest analogue to the im$taasein the Supreme Court’s
jurisprudencds Merrell Dow, where the plaintiff's statéaw negligence claim was
based in part on the theory that the defendant manufacturer had allegestihanded
the drug in violation of the federal requirements in Bo®d, Drug, and Cosmetic Act
(“FDCA”). SeeMerrell Dow, 478 U.S. at 88-06. Thatset of facts—which involved
the alleged violation of a federal standgektaining to the defendant’s marketing
practices(andis thusstrikingly similar to the issue psentedbefore this Court todgy—
led the Supreme Court to conclutteat the federal issuw@as not substantiabnd was
therefore insufficient t@onfer “arising under” jurisdictionSee idat 814. So it is
here.

It is also clear to this Court thagvenif IFTIM’s allegation regarding Total
Health’s breach of federal advertising standatdesqualify asa substantial issue of
federal law,this Court’sexercise of federajuestionjurisdictionto address that issue
under the circumstances presented heoeld interfere “with congressional judgment
about the sound division of labor between state and federal cgurtSfable, 545 U.S.

at 313. As noted, wherCongress enacted the FTC Act and established the federal

14



standardgsherein it made a decisionotto authorize private lawsuits in federal court to
enforce those statutomgquirementsand gven this considered refusal to pernptivate
citizensto enforce breaches of thel'C standards in the first instance, it would be a
strange resulindeedfor afederal court to nevertheless entertaints concerninghe
samealleged breacheim federal court just becausleat federaissuecomesattached to
a statelaw claim. Under similar circumstancesheé Supreme Court has cautioned that it
would “flout, or at least undermine, congressional intent to conclude that federal courts
might nevertheless exercise fedegalestion jurisdiction and provide remedies for
violationsof the federal statutsolely because the violation of the federal statstgaid
to be[relevant to a claim] under state law, rather than a federal action undealfeder
law.” Merrell Dow, 478 U.S.at8123

Nor can it be disputed thaixtendingfederaljurisdiction to statdaw claims that
involve FTC standardsould likely “attracf] a hode oforiginal filings and removal
cases raisingther state clains with embedded federal issugds[ Grable, 545 U.S. at
318 (emphasis addedyee also id(“[I] f the federal labeling standard without a federal
cause of action could get a state claim ifgderal court, so could any other federal
standard wihout a federal cause of actiSh Suchanunintended consequeneavhich

might ultimatelyinvolve the potential shift of a sizable number of slalw cases into

3The alleged federal issue Merrell Dow was relevant to the state law cause of action in that case
because it was a “proximate cause” or a “presumptiorthénstate negligencelaim brought in that
case and the Supreme Court concluded that it would upset the fedext balance to permit the state
claim to proceed in federal court based on this nexus to federal Néavrell Dow, 478 U.S. at 812.
How much more sdor the D.C claim at issue herewherethe District of Columbigias opted to
incorporate wholly any federal violations such that the federaltqprepresented is the entirety of the
state cause of action? The fact that there is no separatéederal substantiveontent to IFTIM’s
state law claim means that, by exercising jurisdiction over tham¢leiis Court would be directly
addressing &egal contentiorthat Congress has already determined shouldeditigated in the

federal courts.

15



federal court by virtue of a jurisdictional hook that Congress chose not to praovede i
federal cause of actierundoubtedlydisrupts the balancehat Congress struck

This all means thatin circumstancesuch as the one presented h@re., where
the District of Columbia hasssentially povideda cause of actiofor the enforcement
of a federal dutyhatCongress did nowvish to have privately enforcg¢da would be
unmistakably disruptivéo Congress’s intent to open the backdoor to the federal courts
and allow what would likely be #Hood of statelaw litigation regardingall sorts of
otherwise unenforceablederal standardsnder the courts’ “arising under”
jurisdiction. Therefore, this Cournustconclude thatFTIM’s state lawclaim fails to
satisfythe requirementsf the special category of state law cases that can be the basis
of this Court’s subjecimatter jurisdiction because they necessaraige asubstantial
federal issue that can be addressed in federal court without disruptrfgderalstate
balance that Gngress has crafted

3. Defendant’'s Arguments RegardifptentialFederal Defenses Are
Unavailing

Undaunted,Total Healthsuggests thateven if IFTIM has not directly raised a
federal questiothat can groundhis Court’s subject matter jurisdictiothis Court can
exercise‘arising under”jurisdictionin this removed actiobased on the fact that
“Plaintiff's interpretation of thg CPPA] raises substantial questions under the United
States Constitution[,]” such as restrictions on commercial speech anohglan undue
burden on interstatcommerce. (Notice of Removll4.) Total Healthis mistaken.

Underthe wellpleaded complaint rulea federalcourt mustanalyze the issues
raisedin a case based on the face of the complantnoton the basis oany federal

defenses that the defendanay raisein response to the plaintiff’'s claimsSee

16



Franchise Tax Bd. of State of Cal. v. Constr. Laborers VacatiarstTor S. Cal, 463
U.S. 1, 10(1983) Thus, althoughrotal Health asserts that “Plaintiff’ stierpretation”
of the District of Columbialaw raises constitidnal issues (Notice of Remov§l14),
becausets constitutional contentions are plainly in the nature of a detense IFTIM
is not alleging any constitutional violation, nor does tlhenpkint itselfposeany other
constitutional issues-this alleged interaction with constitutional questions cannot be
the basis for this Court’s exercise of subjetatter jurisdiction Indeed Total Health
appears to allege that federal jurisdiction is propecausepplication of the CPPA
(which IFTIM seeks to promo)ewould impermissibly regulateommercial speecfin
violation of theFirst Amendmentand wouldimpose an undue burden arterstate
commerceg(contrary to Commerce Clause pdiples). (SeeNotice of Removal | l4see
alsoMot. to Remand at 10a¢guing that Defendant has raise@rious possible
defenses”).)But IFTIM’s claimsdo not rely on any such constitutional issue; therefore,
Total Health’s assertion dhesepotential constitutionatlefensess aninsufficient
basis upon which teonclulethat this Courthasfederal question jurisdiction over this
matter. See Vaden556 U.S.at 60; Louisville & Nashville RR. Co. v. Mottley 211 U.S.
149, 152(1908).

In short IFTIM’s statelaw CPPAclaim neithemecessarily requirethe
resolution of a substantial question of federal law, nor can it be resolvedenal
court without disturbing the federatate balance contemplated by Congressl
therefore this Court cannot exercise federplestion jurisdiction ovethe matter

notwithstanding the fact that Total Health plans to raise certain constitutiefeisks.
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ConsequentlyTotal Health’s removal of this case based on federal question juitsdict
wassimproper.

B. There Is No Diversity Jurisdiction Because The Amount In
Controversy Does Not Exceed $75,000

Not only has Total Health failed to establish that this Court has federafigoues
jurisdiction, it has alsdailed to demonstrate that the requirements for the exercise of
diversity jurisdiction have been met. To be sutasiundisputed that there is total
diversity of citizenshipbecauseno defendants fromthe same state as any plainfiff
this case (SeeNotice of Removal § 7; Am. Comp1.13.) See alsd®Owen Equip. &
ErectionCo. v. Kroger 437 U.S. 365, 373 (1978But the amount in controversjoes
not clearly exceethe statutory threshold @&75,000under the circumstancgsesented
here SeeOrganic Consumers Ass’ 222 F. Supp. 3dt77. And even if it did, under
the non-aggregation principle, the projected amount in controversy must be divided
among the beneficiaries of cases that are brought in the public intsuest as this one.

1. Total Health HadNot Demonstratd All Of The Alleged
Components Of The Amount l@ontroversy

As a threshold matter, Total Health hast providedany support fortwo of the
threefigures upon which ibases the argumettiat the $75,000 threshold has been
exceededn this case Specifically, Total Healthclaims that the amounih controversy
exceeds $75,000ased on the sum of the followin@t) a civil penalty of $15,000; (2)
injunctive relief costing at least $25,000; and (3) attorney’s f@bs;h, “more likely
than not[,]” will exceed $35,0Q0(Notice of Removal] 8.) There is no dispute thatif
successful]FTIM would be entitled to $15,00@ civil penalties under thEPPA
becauset has brought unfair marketing claims under the CPPA regarding termrehtfe

products seeAm. Compl.qY 3, 33-73), andperthe CPPA, the laintiff may recover
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$1,500 per violation, which makes for a total of $15,000 in civil penalsssD.C.
Code. 8§ 283905k)(2)(A). (See alscAm. Compl., Relief RequestefiB (asking for
“[s]tatutory civil penalties in the amount of $1,500 for each of Defendantl Health’s
violations of the CPPA, for a total of $15,000, as calculated by the total nwhber
products purchased by Plaintiff [] from DefendantBut Total Health has offered no
evidenceto support itscontentionthat it would cost $25,000 to comply with the
injunctive reliefthat IFTIM seeksnorhas Total Health demonstratéuat the

attorneys fees in this caswould be greater tha$35,006—components that are
necessary for the amount in controversy in the instant caseceedthe $75,000
threshold Cf. Tatum v. Laird 444 F.2d 947, 951 (D.C. Cir. 19y [P]articularly
where purely injunctive relief is sought, the amount in controversy maydasumed by
either the value of the right sought to be gained kyghaintiff or the cost (of enforcing
that right) to the defendant.alteration,internal quotation marks and citation omitted))
rev’'d on other grounds408 U.S. 1 (1972)Zuckman v. Monster Beverage Cqarp58 F.
Supp. 2d 293, 301 (D.D.C. 2013) (incladi projected attorney’s fees in its amount in
controversy calculation).

It is well established that defendant may not rely on sheer speculation to satisfy
its burden of showing the amount in controverS8ee Wexler v. United Air Lines, Inc.
496 F. Supp. 2d 150, 154 (D.D.C. 2007) (holding that defendant failed to establish the
existence of diversity jurisdiction because it “provide[d] no evidentiary suppanr its
claim that the total cost of injunctive relief “is certain to exceed $75,000"¢ rat
guotation marks and citatioomitted); cf. Organic Consumers Ass’'822 F. Supp. 3dt

77 (assessing the cost of the injunctive relief based on declarationgtsedbiny the
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defendant that detailed the cost of compliance, including the costs of dagtroy
existing inventory, hiring a branding firm to redesign labels, and launchidigferent
advertising campaign)Yet, with respect to IFTIM’s requested injunctive relief and
attorneys fees, sheer speculation is all that Total Health has offered.

The fact that IFTIM’s complainplacesa capon Total Health’scost of
complyingwith the requested injunctive relief(seeAm. Compl., Relief RequesteflA
(requesting‘{a]n injunction . . . provided that the cost of compliance to Defendant Total
Healthdoes not exceed $25,0005%is of no moment.Although such language clearly
indicates thatFTIM has “voluntarily limit[ed] the cost to Total Health of the injunctive
relief that [FTIM] seeks” (Notice of Removd] 8), it does nofprovethat such
injunctive relief would in fact, costat least$25,000 And Total Health provideso
factual basidrom which toinferthat IFTIM’s voluntary limit on the cost of the
injunction isa viable oraccurateestimation ofhow much it wouldactuallycost Total
Healthto change its marketing practicesTherefore the complaint’slimitation is
wholly irrelevant toTotal Health’sclaim that the cost would be “at least $25,000.”
(1d.)

With respect to attorney’s fees, Total Health’s showing is even areakhen
attorney’s fees are provided for by statuteey may form part of the amounhb-
controversycalculation See MoState Life Ins. Co. v. Jone290 U.S. 199, 202 (1933);
see alsdSuber v. Chrysler Corpl104 F.3d 578, 585 (3d Cir. 1997) (explaining that
“[a]lthough 28 U.S.C. 8§ 1332 excludes ‘interest and costs’ from the amount in
controversy, attorney’s fees are necessarily part of the amount irogengy if such

fees are available to successful plaintiffs under the statutory caws#ioh” under
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Supreme Court precedelftitation omitted). Because the CPPA provides for the
recovery of reasonable attorney’s feeseD.C. Code. § 28905k)(2)(B), such
attorney’s fees may be consideraslpart of the amount in controversy this case.See
Zuckman 958 F. Supp. 2d at 30dinding that attorney’s fees are properly considered
as a part of the amount in controversy in a CPPA basause the statute provides for
the recovery of attorneg’fees);Sloan v. Soul Circus, IncNo. 1501389, 2015 WL
9272838,at *9 (D.D.C. Dec. 18, 2015) (same).

To thisend, Total Health argues thRtaintiff's attorney’s fees are “more likely
than not” to exceed $35,00becausdFTIM hasnot capped the amount of feesnibuld
seek. (Notice of Removd] 8 (highlighting thefact thatIFTIM has not“limit[ed] the
amount of attorney[’s] fees it will seek at no more than $34,999)9P9This reasoning
suggestionshat, in the absence of any such limitation, the attoméges in this matter
couldexceed the amount that is mssary to boost the total amotintcontroversy over
the $75,000 threshold (i.e., $35,000), but that kind of analysis is not the stuff upon
which valid amouniin-controversy assessments are ordinarily made. Th#tTsM's
decision noto limit the attoney’s fees it seeksays nothing about wheth#re
attorney’s feeselated to this mattewill “more likely than not” exceed $35,00@nd
with respect tdhat contention,Total Health has put forward zepvoof. (Notice of
Removalf 8) Thus this Court has no basigon whichto find, by a preponderance of
the evidencgethat the cost of the injunction or the attorneyees in this case are the
amounts that Total Healthsserts, such that the amounicontroversy requirement is
satisfied. SeeSloan 2015 WL 9272838, at *9 (finding that “bald assertions” about

likely attorney’s fees that are based on pure conjecture are inadequatpgort an
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assertion of diversity jurisdictionNat’l| Consumers League v. Bimbo Bakeries U&@&

F. Supp. 34, 74 (D.D.C. 2014) (“Defendant’s speculation or conclusory statements as
to the amount of attornéy fees is insufficient to estabh a jurisdictional amount.}’)

cf. Zuckman958 F. Supp. 2d at 301 (making an ameumtontroversy determination
based on affidavits submitted by plaintiff's lawyers regarding the housshhd

worked and their billing rates).

2. Even If Total Health HadVlade The Requisite Showing, The
Amount Falls Short of $75,000 Because Of The Mamgregation

Principle

Total Health’s failure to support the alleged components of the asserted amount
in-controversy is not its only shortcoming as far as diversity jurisakicis concerned.
Even ifthere wassufficient evidence to suppottte assertion that the amount in
controversy in thicase is at least $75,000, theon-aggregatbn principlé¢ would
applyto the injunctive relief requestednd wouldrequirethatthe asserted amoutd
be divided by the number of beneficiasi causinghe total amount in controversy to
fall far short of the $75,000 statutory threshold.

The nonaggregation principl@rovides that “separate and distinct claims of two
or more plaintiffs cannot be aggregated in order to satisfy the juriedadtamount
requirement.” Snyder v. Harris394 U.S. 332, 335 (1969)AIlthough the D.C. Circuit
has not spoken to the application of the temygregation principle to representative
suits such as this one, courts in this district routinely apply this rule wbesidering
the amount in controversy in casésttseek injunctive relief andike this one,are
brought“on behalf of . . . thegeneral public[.]” (Am. Compl{ 80 (citingD.C. Code.

§ 28-3905(k)(1YA) & (C), which provides that nonproftirganizations may bring CPPA

suits on behalf of itself, its members, and the general publ®&g@gAnimal Legal Def.
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Fund v. Hormel Foods Corp249 F. Supp. 3d 53, 60 (D.D.C. 201 r¢cognizing that
there is no “binding precedent on this issue” in this Circuitdnknowledginghat
district courts in thigurisdiction have found that the neaggregation principle applies
to lawsuits brought under the CPPAreathe DC v. Santa Fe Nat. Tobacco (232 F.
Supp. 3d 163170-171 (D.D.C. 2017)same);Breakman v. AOL LLC545 F. Supp. 2d
96, 103-105 (D.D.C. 2008)

Consistent with persuasive precedents in this disttiegs Court concludes that
the appropriate measure thfe requestedhjunctive relief is not the amount th@btal
Healthmust spend to complyith the injunction, but that amoudivided bythe
number ofmembers of the public on whose behalf Plaintiff brings the act®ee, e.g.
Animal Legal Def. Fund249 F. Supp. 3dt60; Breathe DG 232 F. Supp. 3dt170-
171, Witte v. Gen. NutritiorCorp., 104 F. Supp. 3d 1, 6 (D.D.C. 201Breakman 545
F. Supp. 24t 103-105. Thus, ®enif Total Healthhadshown sufficient support for its
assertion that it would have cost at least $25,000 to comply with the pipose
injunction (Notice of Removaf 8), that figure must then be divided by the several tens
of thousands of consumers in the DistétColumbiaon whose behalf IFTIM brings
the instant CPPA cas&hich brings the appropriate figure with respect to the
injunctive costgo a single digitor even less.Cf. Breakman 545 F. Supp. 2dt 106~
107 (dividing the cost of injunctive relief amor28,541 estimated District of Columbia
consumers).

Courts in this district have also applied the raggregation principle to
attorney’s feesn CPPA acions brought on behalf of the publiGee e.g, Animal

Legal Def. Fund249 F. Supp. 3dt62 (agreeing with the plaintiff’'s assertion that “
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would be inappropriate for the Court to consider theltataount of potential attorneys’
fees for the same ason that it would be inappropriate to consider the total cost of
Defendant’s compliance with the requested injunctligemphasis omittegd)Breakman
545 F. Supp. 2@t 107 (explaining that “he nonaggregation principle logically shall
extend to claim®f attorneys’fees). Therefore even assuming that Total Health
provided adequate support for its assertion that attorney’s feessiadtion &ceed
$35,000, again, that cost shrinks considerably when divided across the consumers on
whose behalf IFTIM brings the action.

For all these reasonthis Court cannot conclude th@btal Health has
demonstrateé, by a preponderance of the evidenttat the amount in controver$yere
exceedsp75,000, such that it caexercisediversity jurisdictionover the instant action.

See28 U.S.C. § 1446(c)(2)(B).

V. CONCLUSION

Total Healthhasremovedthis caseto federalcourt, butit hasfailed to establish
thatthis Courtcanexerciseeitherfederalquestionjurisdiction or diversityjurisdiction
overIFTIM’'s CPPAclaim. Consequentlythis Courtfindsthatit hasno subjectmatter
jurisdictionovertheinstantcase which meansthat Plaintiff’s Motion for Remand for
Lack of Subject Matter Jurisdiction (ECF No.ust beGRANTED, and this case
must beREMANDED backto the Superior Court of the District €folumbig asset

forth in theaccompanyingrder.

DATE: August 13, 2018 KeAanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Judge
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