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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MONDANA NICKSOLAT,
Movant,
V. No. 17-mc-2198(KBJ)

U.S. DEPARTMENT OF
TRANSPORTATION

Respondent

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

MovantMondana Nicksolat has filed a motion to quash an administrative
subpoena that the U.S. Department of Transportation, Office of Insp8etueral
(“DOT-0IG”) issued to TD Bank for certain financial records pertaining toksiolat.
Nicksolat’s motion constitutes a standalone judicial proceeding underugtemer
challenge provision of the Right to Financial Privacy Act of 1978 (“RHPA2 U.S.C.
88 3401-22. For the reasons explained fully beldwgcksolat’s motion iSDENIED,

and the government may issue and enforce its subpoena.

.

Congress enacted the RFPR1978, following the Supreme Court'sling in
United States v. Millethat a bank customer has no protectable Fourth Amendment
rightsin thefinancial recordf the bankthat pertain to herSee425 U.S. 435, 44044
(1976) The RFPA*fll [s] the gap left by the ruling iMiller[,]” SEC v. Jerry T.
O’Brien, Inc, 467 U.S. 735, 745 n.15 (1984hsofar as itaccords customers of banks

and similar financial institutionsectain rights to be notified of and to challenge in
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court administrative subpoenas of financial records in the possesstbe banks.”1d.
at 745. In its core provision pertaining to administrative subpoenas, tRA RFfovides
that a federal governmeentity maysubpoena a bank wbtain financial recordabout
a bank’scustomer only if “there is reason to believe that the records sough¢larant
to a legitmate law enforcement inquiry[.] 12 U.S.C. §83405(1) see also id§ 3401(8)
(defining “law enforcement inquiry” as “a lawful investigation or official proceeding
inquiring into a violation of, or failure to comply with, any criminal@vil statute or
any regulation, rule, or order issued pursuant thereto”). Before obtatuistomer
financid records pursuant to such a subpoena,gibnernment must serve the subpoena
on thecustomer(or mail it to her last known addresalong with a notice that “shall
state with reasonable specificity the natofehe law enforcement inquiry[. Id.

§ 34052).

The RFPAalsoprovidesa mechanism by whicabank customer may challenge
an administrative subpoena issued to a blasflorethe bank gives the government her
financial records Specifically, wthin 10 days of being served withe banksubpoena
(or within 14 days of g mailing), “a customer may file a motion to quash” in federal
district court. Id. 8§ 3410(a);see also id§8 3410(e) (providing that a motion to quash as
provided in section 3410 is “the sole judicial remedy available to a customer ¢c®pp
disclosure of financial records” pursuant to the RFPA)ong with the motion to quash
the administrative subpoena, the customer must include “an affidawtarns
statement’that “(1) stat[es]that the applicant is a customer of the financial institution
from which financial records pertaining to himveabeen sought; and (8)at[es]the

applicant’s reasons for believing that the financial records sought arelesgtint to the



legitimate law enforcement inquiry stated by the Government authority notise, or
that there has not been substantial compliance with the provisions of tipiechad.
8§ 3410(a). If the customer challenges an administrative subpoena in aotrin the
prescribed timeframehen the government manot collect the subpoenaed records
from the financial institution while the challenge proceeding is pendBeg id.

8 3405(3)

Notably, thejudicial proceeding for customer challengbatthe RFPA
establishess, in a word,expeditious See Jerry T. O'Bried67 U.S. at 745 (“[T]he
statute is drafted in a fashion that minimizes the risk that customers’ oljedtio
subpoenas will delay or frustrate agency investigationdf’jhe customer’s initial
motion satisfies therocedurakequirements set forth in 12 U.S.C3310(a)and
“presents grima faciecase of improprietytWwith respect tahe government’s subpoena,
Hancock v. Marshall86 F.R.D. 209, 211 (D.D.C. 1980hen thedistrict court must
order the government to file a respons&eel1l2 U.S.C. 8410(b). The government’s
responsemay be filed in camera if the governmerovides reasons for doing ssee
id., and may rely on affidavits or other summaugigmenttype evidencesee Lerman
v. SEC 928 F. Supp. 2d 798, 8035 (S.D.N.Y. 2013).And once the government files
its response, the Court must arrive at a final ruling on the motion “withiarse
calendar dayfs]” 12 U.S.C.§3410(b)

By statute, he court must denya motion to quashrmadministrativesubpoena
andmustorderenforcement othe subpoea, if the government shows th&ahere is a
demonstrable reasdn believe that the law enforcement inquiry is legitimate and a

reasonable belief that the records sought are relewathtat inquiry[.]” 1d. § 3410(c).



Conversely, the Court must grant the motion and quasBubpoena ifthere is not a
demonstrable reason to believe that the law enforcement intpuiegitimate and a
reasonable belief that the records souayi® relevant to that inquiry,” or if the
government has not “substantial[ly] compli[ed]” with the procedural requergs of

the RFPA. Id.; see alsd&Sandsend Fin. Consultants, Ltd. v. Fed. Hdroan Bank Bd.
878 F.2d 875, 882 (b Cir. 1989)(noting that he “substantial compliance” requirement
is a low bar that isatisfied if the bank customer “knew of the subpoena in time to
challenge it). Thedistrict court’s analysis is limited to these swotherations, ad if the
criteria for enforcement of a subpoena aret, then the court has no choice butot@er
that the subpoena be enforcefleeSandsend878 F.3dat 877 (oting “the narrowly

circumscribed nature of the court’s discretion under the RFPA”

I.

In the instant casd)OT-0OIG hasnotified plaintiff Mondana Nicksolathat it
intends to subpoena certain of Nicksolat’'s financial records from TD Ba®&e (
SubpoenaEx. Ato Mot. for Orderto QuashAdmin. SubpoenaeCF No. 11, at 1;
Customer NoticeEx. A to Mot. for Order to Quash Admin. Subpoe&&F No. 11, at
6-7.)> The subpoenatatesthat TD Bank would be required toroduce, “[f]or the
period June 2012 to present: all account information for Accounts [redacted] and

[redacted] for Mondana Nicksolat (SSN: [redacted]) including but moitdéid to deposit

! Before granting a motion to quash under the RFPA, the court aissfind that the movantis the
customer to whonhe recordsouht by the Government authority pertairi[.12 U.SC. § 3410(c); see
alsoid. § 3410(aj1) (requiring the movant to include this information in the sworn statgrtteatmust
accompany thenotion to quash). The parties do not dispute that the sulagaerecords in this case
pertain to Nicksolat.

2 Pagenumber citations to thdocuments that the parties have filed refer to the page numberthéhat
Court’selectronic casdiling system automatically assigns.



slips, withdrawals, monthly statements, signatory authority, and waresters.”
(Addendum to Inspector GeBubpoenaEx. A to Mot. for Order to Quash Admin.
Subpoena, ECF No.-1, at 4.) Ints notice to NicksolatDOT-OIG informed her that it
was seeking the subpoenaed records “[t]o determifghd]received income from June
2012 to present, from any sources while accepting workers compensationt®.énefi
(Customer Notice at 6.)

Nicksolat filed a motion to quash ti®OT-OIG administrative subpoena in this
Court on September 6, 2017, and that motion is now fully brief&eteNot. for Order
to QuashAdmin. Subpoend“Mot.”), ECF No. 1 see alsdOpp’n to Mot.(*Opp’'n”),
ECF No. 6; Reply in Further Supp. of Mot. (“Reply”), ECF N0)37In her motion,
Nicksolat first argues that the purpose of I@T-OIG subpoena, as articulated time
noticethat she receivedrovides no factual basis from which to conclude that the
subpoenaed records “are relevant to a legitimate ‘law enforcement pgag defined
by RFPA.” (Mot at 3.) Nicksolat notes thaDOT-OIG “hasnot made any accusation
or allegation that [she] has committed, engaged in, or participated in alatigh ofor
failure to comply with” the law, andheadds that “none of the subpoenaed records
described in the OIG Administrative Subpoena appear to have any rekewdratsoever
to anytype of investigation or inquiry” because those records “pertain to two palson
checking accounts of Plaintiff[’'s.]” Id. at 3(emphasis in original).) Put another way,

in Nicksolat’s view, “OIG hasiot characterized any transaction involving any of those

3 Nicksolat’s motion to quash is timely because it was filechimit1l4 days ofAugust23, 2017, the date
that DOT-OIG mailed he the subpoena(SeeCustomer Notice at 10.Fee alsal2 U.S.C. §3410(a)
(setting the deadline for a motion to quash). Becahsegbvernment filed its opposition to Nicksolat’'s
Motion on September 26, 201(8ee Opp’n), this Courtis statutorily requied torule on Nicksolat’s
motionto quashon or before October 3, 3013el12 U.S.C. §3410(b).



accounts as a suspected (or even possible) violation of any applicalplg 14id. at 4
(emphasis in original) Nicksolat alsoargues that the government’s written notice to
her fails to identify the lawenforcement inquiry at issue “with reasonable
specificity[,]” as 12 U.S.C. 8405(2)requires because “[t]here is no claithat

Plaintiff violated any particular law[,]” and the breadth of the recostpiest suggests
that it is “nothing more than a fishing expedition.” (Mot. at 4.

DOT-0OIG’s oppositionprovidesfurther details about theinvestigation into
Nicksolat aml thegovernment’snterest inthe financial records that are the subject of
the administrative subpoena, drawing heavily from an attached déolafrom the
lead DOTOIG agent workingon the investigation. SeeOpp’'n at 12 (citing Decl. of
Dennis Ocamo (“Ocampo Decl.”) ECF No. 61).) DOT-OIG’s declarantxplains that,
from 2000 until 2017, Nicksolat received workers’ compensation benefits in coanecti
with her employment at DODIG due to a back injury. SeeOcampo Decl{y 5.) Each
year that sheeceived benefits, Nicksolat was required to submit a form that “tpgutjr
all earnings from sources other than her employment with {00G” (id. §6), and
according to the declaration, “DODIG has reason to believe that Ms. Nicksolat
received compensation from sources other than her workers’ compensatiefit but
failed to report it” on the annual fornd( 7). DOT-OIG is now conducting an
investigation into tfs issue (See id.f 3) DOT-OIG is seeking Nicksolat’'s bank
records because it believes that “records from the two identified accounts rilegtre
depositsor other transactions reflective of compensation Ms. Nicksolat receioed fr

sources other than her workers’ compensation benefld” 1(9.)



Having consideredhe parties’ filings, this Court concludes that the criteria for
enforcement of DOJOIG’s administrative subpoena agasilysatisfied. FirstDOT-
OIG has shown thahere is a “demonstrable reason to believe that the law enforcement
inquiry is legitimae[.]” 12 U.S.C. 83410(c). DOTOIG has supplied a sworn
declaration in which the lead agent in Nicksolat’s case represents gratishan
ongoing investigation into whether Nicksolat madeséattatements about her income
on a form that she was required to submit each year in connection with worker
compenston benefits that she received from the governmeBteQcampo Decl. {8,
6—7.) Nicksolat does not appear to challenge DOTG’s authority to conduct such an
investigation other than to notenipassing that the notice that D@IG provided to
her “did not even recite [DODIG’s] statutory jurisdiction for such a broad and
invasive inquiry.” (Reply at 4.) Notwithstanding he government’s failure to recite the
statutory basis for its invagiatory authority, this Court has little trouble concluding,
based on the government’s declaration, that “there is a demonstrakBknrto believe”
that DOT-OIG is conducting a legitimate investigation into the possibility that
Nicksolat made false statemts on forms that she was required to submit in connection
with her workers’ compensation benefits. 12 U.S.B480(c) see Feiner v. SE®14
F. Supp. 2d 474, 477 (S.D.N.Y. 2012) (concluding that an SEC administrative subpoena
pertained to a legitimatew enforcement inquiry because the S&E&s statutorily
authorized to investigate such potential violations and the investigation was not
“motivated by an illegitimate purpose”renda v. SECNos. 17cv-536 & 17-cv-537,

2017 WL 4053821, at *3 (W.D.N.Y. Sept. 14, 2017) (holding that an SEC investigation



into an investment advisor’s possible violation of a settlement agreeménthg SEC
“is a legitimate inquiry, plain and simple”)

Second DOT-OIG’s “belief that the records sought are relevantite’law
enforcement inquirys “reasonable]” 12 U.S.C.83410(c). The challenged
administrative subpoena would require TD Bank to prodiakeaccount informatioh
for Mondana Nicksolat with respect to two identifiednk account§[flor the period
June 2012 tepresent]” “including but not limited to deposit slips, withdrawals,
monthly statements, signatory authority, and wire transfers.” (Subpatefha The
lead DOTOIG agent working on Nickolat's casevers in a sworn declaration that he
“believe[s] that records from the two identified accounts may reflepiosits or other
transactions reflective of compensation Ms. Nicksolat received faunces other than
her workers’ compensation beméf(Ocampo Decl. ®), and his representation
provides an entirely reasonable basis to believe that Nicksglatsonal bank account
records are relevant thie investigation thaDOT-OIG is conducting Seel2 U.S.C.

8 3410(c) see alsd~einer, 914 F. Supp. 2d at 4478 (explaining that the investigating
agency need not demonstrate the requested reaoed®levantto its investigation—it
needonly demonstrate that it hasreasonable beliethat the records are relevant).
Bank records are relevant éogovernment investigation for purposes of the RFPA if
they “touch on a matter under investigation[,]” even if they “have only aeloos
connection” to the core of thaequiry. Sandsend878 F.2d at 882see also Grenda

2017 WL 4053821, at *2 (explainingpat the RFPA does not use the word “relevant” in
a “narrow, evidentiary sense” (internal quotation marks and citation aijttén this

Court’s view,Nicksolat’s personal bank account recootisarly qualify as relevant to



an investigation into potential fraudulent misrepresentattbas she may have rdea
about her income during the period under reyiand indeedher bank accountecords
arethe primaryplace one wouldook for evidence of income that Nicksolat failed to
report on workers’ compensation forms.

Nicksolats contention thaDOT-OIG’s subpoena represents “nothing more than
a fishing expedition” (Mot. at 4nisunderstand®OT-OIG’s authority toconduct an
investigationand to subpoena information relevant toirtquiry. A custome-challenge
proceeding pursuant to the RFPA is not akin to an application for a warramhjch
context the government must demonstr@teually to a magistratahat there is
probable cause to believe that a crime has been committed and that evidémee of
crime will be foundin the place to be searche&ee, e.g.lllinois v. Gates 462 U.S.
213, 23839 (1983). By contrastthe administrative subpoen#sat the RFPA
contemplatesypically arise well lefore the government commences even decides to
commencea legal proceeding about specific allegations of impropriety based on
evidence in the gvernment’s possessiotherefore “[w]hat need be shown is not
probable cause, but a good reason to investigafterher, 914 F. Supp. 2d at 478
(internal quotation marks and citation omitted). DOTG has done more than enough
in the instant case to demonstrate that there is reasonable cause to lhalieve t
Nicksolat’'s bank records are relevant to a legitimate law enforcemenirynqu

Finally, Nicksolat has failed to demonstrate “that there has not been substantial
compliance with” the proceduraequirements of the RFPA. 12.S.C. 83410(c).
Nicksolat’'s primary argument in this regasithatthe notice that DOIOIG mailed to

her about the administrative subpodaded to “describe[] the nature of the law



enforcement inquiry ‘with reasonable spfeaty’” (Mot. at 4 (quoting 12 U.S.C.

8 3405(2))) and she makes a secondary argument regarding the timelingssnaitice
thatshe receiveqseeMot. at4-5 (citing 12 U.S.C. 83405(2)andarguingthatDOT-

OIG failedto serveher withthe subpoena and notice on or bed the date that the
subpoena waserved on the bahk DOT-OIG’s assertion that it has yet to serve the
subpoena on the bank resolves the timeliness is€beeOpp’'n at 2 (citing @ampo

Decl. 111-12, 15).) And with respect to Nicksolat’'s particularity conceieg e.g,

Mot. at 4 (arguing that the DODIG’s notice was insufficient because it contained “no
claim that [she] violated any particular law” and “no claim ttied government has
evidence that [she] may have violated the IgwNicksolat once agaimmisperceives the
government’s obligation when providing the requisite customer notice under th&. RFP
Consistent with the fact that administrative subpoemasger the RFPA often isg

during the precomplaint phase of an investigation, ttegjuisitenotice need onlystate
with reasonable specificitthe natureof the law enforcement inquify}” 12 U.S.C.

8 3405(c) (emphasis addedjt neednot set forth the specific provision of laWwat the
customer may have violated detail the evidence that spurred the investigation
Indeed, all thamatters is that the customer be givestice of the thrust of the
governments investigationsuch thatshe hashe opportunity to file anotion to quash
thatprovides “a factual basis for concluding that there is no reason to believe that the
financial records being sought by the [governmenwtjtain information relevant to a

legitimate law enforcemermpurpos€. Hancock 86 F.R.D. at 211.

Here,DOT-OIG maileda noticeto Nicksolatthatalerted her to the thrust of its

invedigation by stating thabOT-OIG was seekindper bank account records in order

10



“[tlo determine if [she] received income from June 2012 to present, from angesour
while accepting workers compensation benefitéCustomer Notice at 6)Nicksolat is
mistaken to argue that DODIG neecddto doanythingmore in order to be in

“substantialcompiiance with its notice obligations.d. § 3410(c)?

V.

For the reasons expladabove, the Courfinds that “there is a demonstrable
reason to believe that [DODIG’s] law enforcement inquiry is legitimate and a
reasonable belief that the records sougktratevant to that inquiry[.]” 12 U.S.C.
8 3410(c). Furthermore the Court concludes that Nicksolat has failed to demonstrate
that “there has not been substantial compliance with” the requirements BfRRA.
Id. Thus it is hereby

ORDERED that Nicksolat’'s motion to quash (ECF No. 1)DENIED and DOT-

OIG may issue and enforce its administrative subpoena.

DATE: October 3, 2017 Kdonji Brown Jactson
s y

KETANJI BROWN JACKSON
United States District Judge

4In her reply brief, Nicksolat add$e distinctcompliancerelatedargument thaDOT-OIG’s subpoena
“does not ‘reasnably describe’ the financial records it seeks.” (Reply at 4 (qudtihy.S.C.

§ 3402).) This argument did not appear in Nicksolat's maotiemmdin any eventjt is clear to thisCourt
that DOT-OIG’s identification of theparticularbank records iseeksis sufficient to complywith the
requirement that any records sought in an administrative subpoestabmtreasonably described][.]”
12 U.S.C. 83402.
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