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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BUZZFEED, INC., et al.,
Plaintiffs,

V. Case No. 17-mc-02429 (APM)

U.S. DEPARTMENT OF JUSTICE, et al.,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

INTRODUCTION

On January 10, 2017, BuzzFeed Nemddished anarticle on its websitditled “These
Reports Alleg Trump Has Deep Ties to Russialrhe Article include an embedded document
containingwhat isnowpopularly referred to as tliBossier—a 35page collection of memoranda
prepared by former British intelligencéfioer Christopher Steelé The DossiediscusgsRussian
efforts to influence the 2016 U.S. presidential election @airs allegationsof ties between
Russiaand thecampaign of then candidabonald J. Trump

This matter concernsthe final two pagesof the Dossierembedded irthe Article: a
memorandum entitled “Company Intelligence Report 2016/a8@dated “13 December 2016”
(“Report 2016166"). The second to last paragraphReport 201666 allegesthat “a company
called XBT/Webzilla” and an individual named “Alek§$SUBAROV” were involved in a scheme

to use “botnets and porn traffic to transmiituses, plant bugs, steal datad conduct ‘altering

! Throughout this opinion, the term “Dossier” is meant to refer only t8fhpages of memoranda published by
BuzzFeed News. No other inference ought to be dragerding the contents or composition of Christopher Steele’s
reportingfrom the court’s usagjofthe term‘Dossier”
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operations’ against the Democratic Party leadershipparently,AleksejGubarevnot Aleksi
Gubarov)was not pleased to have his and his companies’ names associated waleggtions.
So, shortly after Buzaed published the Dossier, Aleksej Gubarev, XBT Holdings S.A., and
Webzilla, Inc, suedBuzzFeedInc., and its editein-chief, Ben Smitl{collectively, “BuzzFeed”)
in Florida state courfor defamationallegingthat the penultimate paragraph of the Dossier falsely
identifiesthem as having been involved in Russian efforts to hack DewtioBarty leaders

In the underlying Florida litigatiorBuzzFeedhas asseréd several affirmative defenses
Among them isthe “fair report privilege,"which generally shieldpersonsfrom liability for
publishing fair and accurate reports of officigjovernmentproceedings See generally
Restatement (Second) of Tort68l (1977) BuzzFeedcontends that itgublication of the
Dossier including Report 201666, is protected by the fair report privile@pecausehe Dossier
was the subject of official proceedirgd®amely,a government investigation aadconfidential
briefing of PresidenBarackObama and theRresidentlectDonald Trump by senior executive
branch officials. To support this defens®uzzFeed subpoenaed sevdederal government
agencies and employees, seeking testimony that would confirm, artt@nglongsthat prior to
the Article’s publication on January 10, 201ffle FBI(and possibly other law enforcement or
intelligence agencig¢possessedll 35 pages of the Bsier andPresident Obama had been briefed
on the Dossier’'scontents When the government parties balked at producing the requested
testimony and record® that proceedingBuzzFeed filed a Motion to Compel in tHigstrict
Court. In the case’s present posture, BuzzFeed does not seek complianteevtithscope of
the original subpoenas; rather, it asks the court to order a sesfmothree narrow questions about

the Dossier.



Upon consideration of the parties’ briefs, and for the reasons set#ww, the court
concludes thahe subpoenaas substantially narrowed during the course of this litigatismot
unduly burdensome, and thatzzFeechas made a sufficient showing of need to overcome the
law enforcement privilege. The testimotiat BuzzFeedseels is essential tats defense against
the defamation actioandit cannot be obtained from any other souréelditionally, therelease
of the testimonywill have a minimal impact, if any, on law enforcement intergssticularly in
light of thesubstantial amount of information already officially acknowletgeout the Dossier’s
provenance and subsequent bigehe FBI

Accordingly, the court granttheMotion to Compeblnd ordershe Governmerto produce
subject to a protective ordean affidavit that is responsive to the three topics set forth in
BuzzFeed'srarrowed request.

[I.  BACKGROUND
A. Factual Background
1. The Article

BuzzFeed Newspublished an article on its website titled “These Reports Allege grum
Has Deeprlies to Russia’on January 10, 2017 SeeMot. to Compel, ECF No. 1 [hereinafter
MTC], at 1;see alsoMTC, Ex. 1, ECF No. 83 [hereinafter Fla. Compl.], Ex. fhereinafter
Article].? As relevant here, the Article ihmles an embedded document containing thpagfe
“Dossier.” Article at 3. The Article describes the Bsier asacollection of memos. . .prepared
for political opponents of Trump hy..a former British intdlgence agerit containng

“explosive—but unverified—allegations that the Russian government has been ‘cultivating,

2 The Article, which is attached as an exhibit to the Florida Qaimip can be found at pages-P8 of the document
labeled ECF No.-B. The Article is alsavailable athttps://www.buzzfeed.com/kenbensinger/thexegortsallege
trump-hasdeeptiesto-russia
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supportingand assisting’ Presideelect Donald Trump for years and gained compromising
information about him.”ld. at 1-2. BuzzFeed decided to publish the Dossier, the Article explains,
“so thatAmericans can make up their own minds about allegations aboutetfidgrelect that
have circulated at the highest levels of the US governméaht&t 2

The Articlegoes on tadetail the ssier's use by federal officials. dtates thaSenator
John McCain “gave a ‘full copy’ dhe memos t¢FBI Director James] Comey on D&, but that
the FBI already had copies of many of the maseinld. It also states tha&‘two-page synopsisf
the reportwas given to President Obama and Trumig.” Additionally, the Articlecites and links
to a CNN atrticle, which specifically reports thia¢ FBIwasactivelyinvestigating the truth dhe
Dossier’s allegations and th&tur of the seniormost U.S. intelligence directorsDirector of
National Intelligencdames ClappeFBI DirectorJames Come¥;|A DirectorJohn Brennan, and
National Security Agency Director Mike Rogerpresented two-page synopsief the Dossier
to President Obama and Presitlelect Trumpas part of a classified briefingsee id.(linking to
CNN article); Evan Perez et alntel Chiefs Presented Trump with Claims of Russian Efforts to
Compromise Him CNN (updated  Jan. P, 2017, 5:26 PN,
https://www.cnn.com/2017/01/10/padis/donaldtrump-intelligencereportrussia/index.html
The synopsispurportedlydiscloses, among other things, that Ruaiegedly haccompromising
personal and financialnformation about Presidestiect Trump, continuously exchanged
information withsurrogates olfiis campaignand released information to harm ldily Clinton’s
campaign.Id.

2. The Underlying Florida Litigation
On February 3, 2017hertly after BuzzFeed published the Articddeksej Gubarev, XBT

Holdings S.A., and Webzilla, Inc(collectively, “the Florida plaintiffs”)filed suit against



BuzzFeedn Florida state court, asserting one count of defamati&eegenerallyFla. Compl.
Gubarevis a “venture capitalist “tech expert andchairman and CEO of XBT Holdings S.A.,
which owns Webzilla, Inc. Seeid. 16—/, 16. Both companies specialize in “internet hosting
solutions, network services, and web development servickk.'Y 21;see id.§ 16 In their
Complaint, theFlorida plaintiffs allege that théollowing paragraphin the Dossier falsely
identifies them asaving participatedn “computer hacking of the Democratic Pattgeeid.
19 25-27:

[redacted] reported that over the period MaBdptember 2016 a

company called XBT/Webzilla and its affiliates had been using

botnets and porn traffic to transmit viruses, plant bugs, stealuthta a

conduct *“altering operations” against the Democratic Party

leadership. Entities linked to one pislei GUBAROV were

involved and he and another hacking expert, both recruited unde

duress by the FSB, Seva KAPSUGOVIGiere significant players

in this operation. In Prague, COHEgreed [sic] contingency plans

for various scenarios to protect the operaitnt in particular what

was to be done in the event that Hillary CLINTON wtire

presidency. It was important in this event that all cash payments

owed were made quickly and discreetly and that cyber and other

operators were stood down/able to go effectively to ground to cover

their traces.
Id. 1 26 @lterationand emphasiomitted; see alsd~la. Compl., Ex. JhereinafterDossiet, at
3523 As noted, the Dossier is a compilation of separate memoranda. Thecuioded language
can be found in the penultimate paragraph of the lasteofnemorandaublished by Buzzéed
which is dated December 13, 20H8d identified asCompany Intelligenc&eport 2016/66.”
SeeDossier at 3435 As discussed below, the date by which the Government received Report

2016/66 turns out to be criticahformationthat BuzzFeed seeks tmount its defense

3 The Dossier, which is reproduced and attached as an exhibitFtica Complaint, can be found at pagess72
of the document labeled ECF Noe31 Citations herein refer to the page numbers of the Dossir it
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BuzzFeed subsequently removed the case to the U.S. District Couhtef@outhern
District of Florida. SeeGubarev v. BuzzFeedlo.0:17cv-60426UU (S.D. Flaremoved Feb.&
2017. Inits Answer,BuzzFeedaisesseveral affirmative defenses, including that“fheblication
of the allegedly defamatoryatements in the Dossier, within the context of the Article, is predec
by the fair report privilege” under New York law, or alternatively unéierida or Texas law.
MTC, Ex. 2, ECF No. 4, at 9.

3. The Subpoenas

On June28, 2017 BuzzFeedssuedseven subpoenas seeking documentsdapasition
testimonyon ten topicgelating to the DossierSeeMTC at 10; Defs.” Opp’'n to PIs.” Mot. to
Compel, ECF No. 8 [hereinafter Opp’n], atgke alsaITC, Ex. 3, ECF No. -b; MTC, Ex. 4,
ECF No. 16; MTC, Ex. 5, ECF No. -¥. The subpoenas sought testimdnym a designated
representative of fouiederalagencies-the Department of Justice (“DOJ”), the Federal Bureau
of Investigation (“FBI”), the Central Intelligence Agency (“CIA’and the Office of the Director
of National Intelligence (“ODNI}—as well three former officials of those agenei€3omey,
Brennan, an@lapper MTC at 10;,0pp’n at 4

The government agencies and former agency emplosesgsndedo the subpoenam
August 2017andrefusedio provideany records or testimonyseeMTC at10-11 Opp’n at 5-6.
In September 2017, counsel for BuzzFeed met with government counsebaondgud narrow
the scope of its original subpoenaBITC at 11; Opp’n at 6.Specifically BuzzFeedfferedto
withdraw subpoenas addressed to the CIA and Bremndull; to withdraw any request for
documentsas to all othessubpoenas; antb limit its depositon inquiriesto nine topics:seven
directed taheDOJ,theFBI, or Comeyand two topicgo be elicited fronClapper See id.These

topics, generally speaking, “coyed] the public statements previously madg the Government]



aboutbriefings, the exdtence of an investigation, and merely confirming the receiptabénmal
from Senator McCain."MTC at 11;seeMTC, Ex. 9, ECF No. 411. The Governmengjected
BuzZeed’sproposal MTC at 12; Opp’n at 6seeMTC, Ex. 10, ECF No.-12.

B. Procedural History

1. BuzzFkeed’s Narrowing of the Subpoenas

On September 27, 201BuzzFeediled a notion tocompel in this couragainsthe DOJ,
the FBI, the ODNI, Comey, and Clapper(collectively “the GovernmenRespondent¥ under
Rules 26 and 45 of the FedeRules of Civil ProcedureSeegenerallyMTC. In their Motion to
Compel,BuzzFeed sought $lightly narrower discoverythan that which they proposed the
Government Responderntstheir narrowed requesBedd. at 12. In particulay BuzzFeedasked
the court to compehe Government Respondsrb designate and produce “no more than two
witnesses” from DOJ and/or FBI, and if necessary ODNI, for agigmo limited toroughly the
same nine topics of testimornyiscussed above See MTC at 1213% The Government
Respondeistopposedthe Motion to Compel orNovember 13, 20170bjecting toBuzzFeed's
subpoenaequest, even as further narrowed,three grounds: (Ielevance(2) undueburden,

and(3) the law enforcemergrivilege SeeOpp’nat 1-2. The Opposition included an ex parte, in

4 Those topics are as follows: (MWhetherthe content of the Dossier was hgimvestigated as of January 107,
(2) Whether the Dossier was the subject of a cotintefligence investigtion, or any other form afivestigation, as

of January 10”; (3YWhether DOJ had all the pages of the Dossier that BuzzFeed publisioédamsiary 107;

(4) “That Mr. Comey confirm his written statement to the Senate about his yYdhibaefing of Presilentelect
Trump”; (5)“Whether a summary of the Dossier’s contents was included in matenadqut®o Presidentlect
Trump”; (6) “Whether Mr. Comey participated in briefing President Obama about gsddon or about January 6
in his official capaciy as the FBI Director”; (7)Whether DOJ/FBI received the Dossier from Senator McCain’'s
office on December 9, and whether DOJ/FBI received anythsegseibsequently from Senator McCain’s office or
any other epresentative of Senator McCain”; (Ghat Breinan, Clapper and Rogers also participated in briefing
President Obama about the Dossier on January 6, in theiabffapacities and provided a writteynopsis of the
Dossier”; and (9)That agencies of the US Government were attempting to verifydhteiets and sourcing of the
Dossier prior to January 10, as referenced in Mr. Clapper’s Nesti®ony before the Senate Judiciary Committee.
MTC at 12-13. Moreover, as in BuzzFeed's initial narrowed requestiviihteon to Compel only seeks deposition
testimony, not recordsgee idat 12, and does not seek to compel enforcement of the subpoerdsasthie CIA and
Brennansee idat 11 n.2.



camea submissionseegenerallyOpp’n, Defs.” Notice of Lodging of Ex Parte, In Camera Decl.,
ECF No. 81, whose filing BuzzEed opposedeeMot. to Strike, or in the Alternative, for Order
Compelling Defs. to fié Redacted Version of Ex Parte, In Camera Decl., ECF No. 11
The court held oral argument on the Motion to Compel on February 15, Z8&8ir'g
Tr., ECF No. 20.At the hearingprodded by the court, Buzeéd agreedo narrow the scope of
its subpoenasven mordy (1) withdrawing their request for testimonyith respect to Topics-
2, 46, and 9 without prejudiceseeid. at 1115, 40-41, 4647, and(2) agreeingo accept an
affidavit froma government officiain lieu of deposition testimongn the rerainingtopics, i.e.,
Topics 3, 7, and &eeid. at 15, 17#18 40-41. See generally supraote 4(outlining the nine
topics in BuzzFeed’s original request)On March 1, 2018 BuzzFeedfiled a Status Report
reiterating itswillingness “to accept aaffidavit from the Government, in lieu of testimony,
provided that the language of thatffidavit is clear and responsive to the topics of testimony
requested Status Report, ECF No. 22 [hereinafter rbfa Status Report], at 2. Buzzéd
proposed the fadwing topics of inquiry, which are narrowed even further than wstsisised at
the February 15, 2018earing:
Narrowed Topic No. 3Whether, prior to 5:20 p.m. Eastern

time on January 10, 2017, the FBI and/or any of the other Defendant

agencies had thadt two pages of the Dossier as it was published

by BuzzFeed. Alternatively, if the Defendants were able to simply

confirm that as of that time and date the FBI and/or any of the other

Defendant agencies had the 35 pages of the Dossier that were
publishedby BuzzFeed, that would becaptable.

Narrowed Topic No. 7 Whether on or about December 9,
2016, the FBI received frorf8enator John McCain a copy of the
Dossier containing the first 33 pages published by BuzzFeed.




Narrowed Topic No. 8 Whether prior to January 10, 2017,
Mr. Clapper, Mr. Rogers, Mr. Brennan, and/or Mr. Comey briefed
President Obama about the Dossied provided a synopsis of it.

Id. at 2-3 (footnotes omitted) Thus, what began as a request for documents and renordse
different topics is now limited to three discrete questitinsanswers tavhich BuzzFeed will
acceptby sworn affidavit.
2. Classification Review of Requested Information

Notwithstanding Buzz€ed’s willingness to substantially narrow its initial requetsts,
Government Respondestbok the position at the February 15, 201&ring that compliance with
the requested discovery, even as modified, would be burdensome and ovoptdmise sensite/
law enforcement interestsSee Hr’'g Tr. at 32-34. In particular, theGovernment Respondents
insisted that disclosinghenfederalauthorities received tH2ossier’s final two pagese., Report
2016/%66, would adversely impact law enforcement interests “in a very rgal i at 32 The
court invited the GovernmeriRespondentso state specifically how the disclosure of such
information would affect law enforcement interests, notingttitatGovernment’first exparte, in
camera submission had Ipe®o general to be usefuld. at 33-34, 50.

The GovernmenRespondentaccepted the courtiavitation and fileda seconax parte,
in camera declaratiown March 19, 2018 SeeDefs.” Notice of Lodging of Classified Ex Parte,
In Camera Decl., ECF N@3. On May 25, 2018, the court held a classjfeedparte, in camera
hearing to discuss theewly filed declaration. SeeMinute Entry, May 25, 2018. In that
declaration, the GovernmeREespondentassertedhat certain of the information sought was in
fact classified.Thatassertion prompted the court to issue an ex parte, in camera order tmag, amo
other things, asked the Governm&atspondentahether they intended tovokethe state secrets

privilege with respect to the classified matericee Notice of Ex Parte, In Camera Order, ECF



No. 26 Ultimately, the GovernmerRespondentsdicated that they did nottend to assert the
state secretprivilege, and that the information initially classified wouldd declassified.See
Resps.’ Notice of Ldging of Classified, Ex Parte Filing, ECF No. 29; Resps.’ Notice dfimg
of Classified, Ex Parte Filing, ECF No. 31; Resps.’” Notice of Lodging la$sified, Ex Parte
Filing, ECF No. 32. Thus, the only privilege that the GovernrRaspondentasserts the one
that theyinvokedat the outsetthe law enforcement privilege.

The courtnow turns to the merits of Buze&d’s Motion to Compel.
1.  LEGAL STANDARD

“Disputes over thireparty subpoenas to agencies in civil litigation . . . ngoshmence in
the distict courtunder Rule45,” which “authorizescourtissued subpoenas to obtain discovery
from third parties.” Watts v. SEC482 F.3d 501, 503, 5qDb.C. Cir. 2007).As an initial matter,
when deciding a motion to compel under Rule 45, the district Ginmust consider whether the
discovery sought is relevant to a party’s claim or defense in thelyindditigation, as definedn
Rule26(b)(1). See ih re Dentue Cream Prod Liab. Litig., 292 F.R.D. 120, 123 (D.D.C. 2013)
cf. Watts 482 F.3d at 5Q7Next, the court must assemsy objections to the subpoena under th
standards supplied by Rule,4Bhich “requiresthat district courts quash subpoenas thatfoall
privileged matter or would cause an undue burdaNatts 482 F.3d at 50&eeFed. R. Civ. P.
45(d)(3)(A). This is true for “both document and testimonial subgiemeluding “subpoenas
issued to thireparty [federal]l agencies or agency @myeesin federal civil suits Watts 482
F.3dat 508.“The burderlies on the party resisting discovery to show that the docume nissteql
are either unduly burdensome or privilegeth’re Micron Tech.Inc. v. Sec. Litig.264 F.R.D. 7,

9 (D.D.C. 2010).
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V. DISCUSSION

The GovernmenRespondentsppose théotion to Compel on three groundbirst, they
argue thatBuzzFeed'ssubpoens seek informatiorthat isirrelevant to the underlyinglorida
litigation. Opp’n at 1222. Second, they contend theampliane with thesubpoensa—even as
narrowed—would beunduly burdensomeld. at 23-31. Third and finally, they assert that the
informationsought—again, even as narrowesds protected by the law enforcement priviledd.
at 31-37. The court addresses eaufithese argumesin turn.

A. Relevance

The court beginsas it mustwith the relevance inquiry.Seeln re Denture Cream292
F.R.D.at 123. According toBuzzFeedthe testimony sought its subpoenas “highly relevant
to [its] ability to establistthat the publicatiomf the Article, including the Dossier, is a fair and
accurate report of records that were a basis of official government actabtisusg is protected by
[the] fair report privilege.” MTC at 12.In response, thEovernment Responderuaffer a litany
of reasons why the fair report privilege is inapplicable as a matt@wofand thus why the
requested testimony is irrelevantBozzFeed'sbility to avail itself of that privilege in the Florida
litigation. SeeOpp’n at12—22. Yet what startecrguablyasadifficult question is no moreThe
District Court in Floridahas ruled that the fair report privilege is a viable defense for RezkzF
and that, to prevail, Buzegedmust supporthe defense&vith evidence

In the underlying litigation, Buzaeds Answer assers the fair report privilege asna

affirmative defense. SeeMTC, Ex. 2, ECF No. 4, at 9. At the Florida court’s promptingthe

5In its Motion to Compel, BuzzFeed also argues that the requested tesiBrithighly relevant” because ibald
establish that the Article is not fals&eeid. at 14-15. The court, however, need not assess this separate theory o
relevance. As discussed below, the Florida court already has oet@nimat discovery concerning the existence of
an FBI investjation into the truth of the Dossier’s allegations, as well asifbaspresidential briefings related to
those allegations, is relevant to BuzzFeed’s assertion of theefairt privilege as an absolute defense in the
underlying litigation.
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plaintiffs movedfor partialjudgment on the pleadingasserting that the fair report privilege did
not apply. SeeNotice of Suppl. Authority, ECF No. 27, Ex. A, Corrected OrderF-BNO. 271
[hereinafterGubarevOrder], at 4. The court rejectedhe plaintiffs’ motion See id.at 18-19.
Finding that New Yk law applied,see id.at 3-11 (citing N.Y. Civ. Rights Law 8§ 7% the court
stated thatvhetherBuzzFeedtould rely on the fair report privilege as an absolute defemeed
on two questions(1) “whether an official proceeding concerning the Doss&s wnderway when
BuzzFeed published it,” and (2) “whether the Court can conclude as a mattsv tfat an
ordinary reader would have understood that the Dossier was the siflidfatial action,”id. at
14; see also id(reasoning that the court only needed to resolve these two,igbuss that there
was no dispute that “the Artickccuratelyreproduce the Dossier, albeit with the source’s name
redacted’(emphasis addeq)

As to the first question, the court held thhe privilege would apply “if the Dossier was
part of or subject to an official proceeding,” which the court interprbteddly to mean “any
official action.” Id. at 14-15. Notally, the court held that “[a] confidential briefing to the Presid
and the Presidesglect by the four most senior intelligence directors in the coundifficgal action
taken by those empowered to do std’ at 15. Sotoo, “is an FBI investigation into the truth of
the Dossier’s allegations.’ld. As to the second quisn, the courtreasonedhat while “[t]he
Article itself does not permit an ordinary reader to understand thd&dhksier was the subject of
classified briefings or an FBI investigati® an ordinary reader could neverthelesach such a
conclusionherebecause the Articlencludes d'conspicuous™yperlink to a CNN article, which
explicitly mentions theaforementionedfficial actions See id.at 16-18 (following Adelson v.
Harris, 402 P.3d 665 (Nev. 20175ee alscAdelson 402 P.3d at 6690 Explaining that “the

hyperlink is the twengfirst century equivalent of the donote for purposes of attributian
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defamation law,” antholding that a hyperlinkhereforerenders aaport privilegedso long as it is
“conspicuous’(internal quotation marknd alteration omitted)).

Thus, having answered both of these questions in the affirmatevélarida court held
that it“cannot conclude as a matter of law that the Article is other than anthtrae report of an
official proceeding. GubarevOrderat 18. Critically, and directly pertinent to these proceedings,
the court added that its legal ruling “does not dispose of the cakeRather the courtexplained
thatthesuccess or failure ®uzz-eed’sfair-reportprivilegedefensewill “turn[ ] on whethefacts
essential to its application are disputetd” at 19. Thus, d&houghthe court presumed as trice
purposes of the motion that the “the official actions describedle CNN article (the classified
briefings and the FBI invesiagion)actually occurred,” Buzzted stillmustsupport the occurrence
of those official actionsvith proof Seeld. As the court put it succinctly, “fijdiscovery reveal
thattheydid not[occul, then there as in fact, no official action.”ld.

Based onhe Florida court’s decisiont is evident that the testimonlyat BuzzFeed seek
to compelin this litigation—i.e., tesimony regarding whether and whéme FBI or any other
Government Respondeatquiredthe Dossierand whetheseniorintelligence officialsbriefed
PresidentObamaon its contentsprior to the Article’s publication-is directly relevant to
BuzzFeed’s fairreportprivilege defensén the Florida litigation The GovernmenRespondents
argument to the contrary thereforesasily dismissed.

B. Undue Burden

Because the court finds that the requested testimony is relevanguhimustnextassess
whethercompliance wouldmpose arundue burden on the Governm&espondentander Rule

45,
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Two principlesguide the court’s ralysis in making this determinatiorSeeWatts 482
F.3d at 509. First, “[tlhe Rule 45 ‘undue burden’ standard requires disttidis cgupervising
discovery to be generally sensitive to the costs imposed on thitesgatd. Second, Rule 26(b)
requres district courts iall discovery matters “to consider a number of factors potentiallyaete
to the question of undue burderd’, including (1) whether the discovery sought is “unreasonably
cumulative or duplicative”; (2) whether the discovery sought “can b&ireat from some other
source that is more convenient, less burdensome, or less exgieasd (3) whether the discovery
sought is “poportional to the needs of the case,” taking into account “the impeathe issues
at stake in the action, the amount in controvefsypartiestelative access to relevant information,
the partiesresources, the importance of the discovery in resolving the issuesshatider the
burden or expense of the proposed discovery outweighs itg bleaefit,” seeFed. R. Civ. P.
26(b)(1), (2)(CY

Starting with the qué®n of costs, the Government Respondemtrgument isthat
compelling them to answeaven thelimited inquires posed by BuzzFeed would divemicial
resourceswayfrom important law enforcement and itigeence community prioritiesOpp’n at
12, 31. To be sure, “discovery under Rules 26 and 45 must properly accommoldate ‘t

governmernis seriousand legitimate concern that its employee resources not be commandeered

6 AlthoughtheD.C. Circuitphrased théhird factor slightly differentlyin Watts see482 F.3d at 509 (quoting &eR.
Civ. P. 26(b)(1H2) (2006)), Rule 2@) hasbeen revised since that decisisaeFed. R. Civ. P. 26(})—(2) (2015).
However, the Circuit’'s observation Wattsthat Rule 26(b)(1)(2) requires district court® consider a number of
factors potentially relevant to the question of undue burdeméins true of the present languagéunlap v.
Presidential Advisory Common Election IntegrityNo. 17cv-2361, 2018 WL 3150217, at *6 & n.4 (D.D.C. June
27, 2018). Indeed, the Advisory Committee Notes make clear that the 28h8rasmt—which moved the concept
of proportionality from Rule 26(b)(2) to Rule 26(b}lid not meaingfully change the court’s obligation to limit
discovery where the “burden or expense of the proposed discoveryighavis likely benefit,"Watts 482 F.3d at
509. See generallfFed. R. Civ. P. 26(b)(1) advisory committee’s note to 2015 amendmdra piEsent amendment
restores the proportionality factors to their original place innohef the scope of discovery. .Restoring the
proportionality factors to Rule 26(b)(1) does not change the existing rdsptes of the court and the parties to
consider proportionality . . .Rule 26(b)(2)(C)(iii) is amended to reflect the transfer of the considesatiat bear on
proportionality to Rule 26(b)(1). The court must still limit the freqyeorcextent of proposed discovery.if it is
outsidethe scope permitted by Rule 26(b)(1).”).
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into service by private litigants to the detriment of the smoatittioning of government
operations.” Watts 482 F.3d at 509 (quotiriexxon Shipping Co. v. U.S. Dep’tofterior, 34F.3d
774, 779 (9th Cir. 1994)) Here, however, that conceis heavily mitigated by Buzz#ed's
substantial narrowing of its original subpoenas. What stades demand for documents and
testimony covering nine separate topics is now a request to reSpawebrn affidavitto three
discrete questions, which likely can be answered with a simple “yes’odr ™ot a heavy lift.
CompareMarch Status Reponyith DavisEnters. vEPA 877 F.2d 118{3d Cir. 1989)rejecting
request for deposition testimony of agency emplogeeng work hours)Moore v. Armour
Pharm. Co, 927 F.2d 119411th Cir. 1991)(rejecting request for deposition testimonyagéncy
employee who was noted AIDS research&oyn of Sw. Ranches v. IOHo. 15¢cv-21924, 2016
WL 4264049 (S.D. Fla. Aug. 12, 2016) (rejectigjuest fordeposition of one current and one
former agency emplogg. Thus, any concern that might have been present at the start of this
matter about the commandeering of government resoareating an undue burddsas largely
evaporated.

Nor is there a s@&us concern that granting Buzzéd's request in this caselivapen the
floodgates to other discovery demands that would place a strain emgeant resources. Because
the target of the subpoenas here are federal government agant@$icials the court must also
consider theeumulativeeffect ofallowing sone form of discovery See Watts482 F.3d at 509
(citing DavisEnters, 877 F.2d at 118%vhere the court held the “agency had ‘legitimate concern
with the potential cumulative effect’” and ‘proliferation of testimdmy its employees’ that
compliance with [an] individual subpoena would entaill);(citing Moore, 927 F.2d at 119098
in which the court found that an “expected ‘onslaught of subpoenas’ in siifigation raised

substantial concern about [the] ‘cumulative impact’ of [an] iitilial subpoena”). To that end,
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the GovernmenRespondentassertthat granting BuzzFeed’s request i spawna wave of
similar future requests due tthe proliferation of lawsuitsoncerning or tangentially related” to
the Dossier. Opp’n at 24 (emphasis added). That concern, howevestlysovarstated. In its
papers, the Governmemespondentgite only one other case arising out of the Dossier's
publication,see id.(citing Fridman v. Bean LLC a/k/a Fusi@d®PS No. 17cv-2041 ©.D.C.filed
Oct. 3, 2017)), and BuzeEd identifies a third case, which appears to be related to the one cited
by the GowernmentseeReply Mem. in Supp. of Mot. to Compel, ECF No. 15, at 14 & n.3 (citing
Fridman v.BuzzFfeed, Inc. et aJ.Index No. 154895/2017 (Sup. Ct. N.Y. G}y Three lawsuits in
the nearly 18nonths since the Dossier’s publicatieonly one of whichinvolves ademand on
the Governmenrt-does not suggest there will be, as the Government Respondents rfess a
“proliferation” of actions. Cf. Moore 927 F.2d at 1198 & n.3 (agreeing with district court’s
conclusion that “given the present proliferation ADS-related litigaion, an onslaught of
subpoenas. .requesing testimony by CDC employees .would seem to be inevitable” if the
court compelled the CDC'’s lead researcher to testify, and notingaipyf example, that “[b]y
1989, ADS litigation relating to just . .the situation in the present cagdjad produced more
than 200 casesgrompting“more than fifty requests for AID$elated deposition testimony” from
three ofCDC’s employees).Moreover, the prospect of future similar lawsuits veabyg the day.
See, e.g.D.C. Code 812-301(4) (providing ongear limitations period for libel and slander
claims); N.Y. CP.L.R. 8215(3) (same); &l Stat. 895.11(4)(g) (establishing twgear limitations
period for libel andslanderclaimg. Thus,granting BuzzEed'’s limited request here is not likely
to unleastiheblizzard of demands that the GovernmBespondenttear.

TurningnexttotheRule 26(b) considerations, theyo point towards a findingf no undue

burden. To begin, the requestedcdigery is ot “unreasonably cumulativer duplicative” See
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Fed. R. Civ. P. 26(b)(2)(C)(iNor can it be obtained from some other souf®ee id.BuzzFeed’s
narrowed request, in sum and substance, asks the Goveriteepbndentso confirm
(1) whethe, prior to January 10, 2017, the FBI (and DOJ or ODNI, if applicable) h&8 phges
of the Dossier published by BuzzFeed, or at least the last two pajeseof Report 201666
(2) whether Senator McCain delivered the first 33 pages of the Ddssike FBI onor about
December 9, 2016nd (3) whether senior intelligence officials briefed President Obamatabo
assertiongontainedn the Dossiebefore the Article’s publication dat&eeMarch Status Report
at 2-3. To state the obvious, thisformation is uniquely within the possession of the Government
Respondentsand they do not contend otherwisgf. Opp’n at 12 (arguing that the subpoenas are
unduly burdensome because they seek testimorty“w@uld require the Government . to
disclose previously nonpublic, sensitive informationThus,the limitedinformationsoughtis
not cumulative nor duplicative of any discovery in the underlyifggliton, let alone unreasonably
so. And itcannotbe obtainedrom “some other sourd@at is more convenient, Eburdensome,
or less expensive.SeeFed. R. Civ. P. 26(b)(2)(C)())

BuzzFeed’sreviseddemand also i§proportional to the needs of thienderlying] case’
SeeFed. R. Civ. P. 26(b)). Thediscovery sought here is cleafiynportar(t] . . . [to] resolving
the issuesin the Florida litigation.Watts 482 F.3d at 50%eeFed. R. Civ. P. 26(b)(1)As the
Florida court has made clearBuzZz~eed must bring forward proof to suppale fair report
privilege in order to prevail See Gubare®rder at 19. Indeed, the privilege may prove to be
dispositive of thd-loridaplaintiffs’ claims. SeelN.Y. Civ. Rights Law 874 (“A civil action cannot
be maintained against any person, firm or corporation, for thécptibh of a fair and true report

of any. . .official proceeding . ..”); GubarevOrder at 6 (characterizing the fair report privilege

" Arguably, some of the requested evidence could come from Senatorrylb@zhat route poses its own challenges.
See, e.gU.S. Const., art. I, §, cl. 1 (Speech or Debate Clause).

17



as “absolute” under New York lawgge alsdrine v. ESPN, In¢.No. 5:12¢cv-0836, 2013 WL
528468, at *3 (N.D.N.Y. Feb. 11, 2013) (“Under New York Civil Rights Law§‘fair and true’
reports of official proceedings. .receiveabsoluteprivilege in libel actions.” (emphasis added)).
And, contrary to the GovernmeRespondentsffort to diminish “the importance ohe issues at
stake” inthe Florida litigation, seeOpp’n at 30,the Florida casepresents an important issue
concerning the scope ddgal protectionsafforded tomedia organizations who publish source
documentsgspeciallyin matters of significat natioral and international attentioninstead of
denigrating thasubstantiainterest, th&Government Respondergsould endorse it.

Moreover, “the amount in controversydvors compelling disclosureseefFed. R. Civ. P.
26(b)(1). Although theFlorida plaintifs complaint does not specify a dollar amount sought in
compensatory damages, it is not hard to imagine that the plawilffseek substantial sums in
compensatgrdamages fothereputational harrthey allegedlyncurred given the worldwide and
persistent attention the Dossier has receigeb-la. Compl. at 1012. TheFloridaplaintiffs also
seek punitive damagesd. at 11 And, finally, for the reasons discussed, “the burden or expense
of the proposed discovery” does not “outweighfs]likely benefit” Fed. R. Civ. P. 26(b)(1)
Watts 482 F.3d at 509

For these reasonghe court does not find the requested testimony to be unduly

burdensomé.

8 The GovernmenRespondentassert that undue burden would result for two other reasons: (tsdrgecwould
require the revelation of “previously undisclosed details aboahgoing law enforcement investigation,” Opp’n at
26 n.11; and (2) the public interest favors “allowirgygrnment officials to attend to their official responsibilities,”
particularly where those responsibilities involve “ongoing ilgelceandlaw-enforcement activities father than
providing evigence in a matter “in which theo@ernment has [no] interestid. at 31. Although these are valid
considerations in analyzing the extent of the burdea,In e Micron 264 F.R.D. a8-10, these factors ali&ewise
relevant to the question of whether the law enforcement privilegieqts gainstBuzzFeed obtaininthe sought
after evidenceSo,to avoid redundancy, the court addresses these two factors in trsecigon.
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C. Law Enforcement Privilege
At last, the couraddressethe issue of privilegeHere, the GovernmeRespondentarge
the court to denfduzzFeed’sMotion to Compebn groundghatthetestimony sought is protected
by thefederallaw enforcement privilegeSeeOpp’n at 3+37.
To invoke the privilege, the government msatisfy thregproceduratequirements:
(1) there must be a formal claim of privilege by the head of the
department having control over the requested information
(2) assertion of the privilege must be based on actual personal
consideration by that officiaand (3)the information for which the
privilege is claimed must be specified, with an explanation why it
properly falls within the scope of the privilege.
In re Sealed Cas&56 F.2d 268, 27(D.C. Cir. 1988).The court finds that, based on the multiple
in camera, ex parte declarations submitted by the GoverriRespbndentshese three procedural
elements are satisfied. The court thus focuses its analysie aretis on the privilege inycation.
The law enforcementprivilege “aims to protect the integrity of law enforcement
techniques, sourceand investigations-disclosure of which would b&ontrary to the public
interest in the effective functioning of law enforceménin re Anthem|nc. Data Breach Litig.
236 F. Supp. 3d 150, 159 (D.D.C. 201gydting Tuite v. Henry 181 F.R.D. 175, 176 (D.D.C.
1998),aff’'d, 203 F.3d 53 (D.C. Cir. 1999per curiam); see also A.N.S.W.E.Roal. v. Jewell
292 F.R.D. 4450(D.D.C. 2013)noting that the privilege serves, among other things, to prevent
interference witHaw enforcement investigations The privilege, however, is a qualified one.
Inre Sealed Case856 F.2d at 272.The court therefore must weigh “[t]he public interest in
nondisclosure . . . against the need of a particular litigant for aocéssprivileged information.”
Id. To make this determination, the court meshsidera bevy offactors:
(1)the extent to which disclosure will thwart governmental

processes byliscouraging citizens from giving the government
information; (2)the impact upon persons who have given
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information of haing their identities disclosed3) the degree to

which governmental seHvaluation and consequent program

improvement will be chiled by disclosure; (4) whether the

information sought is factual data or evaluative summary;

(5) whether the party seeking discovery is an actual or potential

defendant in any criminal proceeding either pending or reasonably

likely to follow from the incigént in question; (6)vhether the police

invesigation has been completed; (¥hether any

interdepartmental disciplinary proceedings have arisen or may aris

from the investigation; (8W)hether the plaintif§ suit is non

frivolous and brought in good fdit (9)whether the information

sought is available through othaiscovery or from other sources;

[and] (10)the importance of the information sought te faintiff's

case.
Tuite v. Henry98 F.3d 14111417(D.C. Cir. 1996) (quotingn re Sealed Cas®&56 F.2d at 272).
As these factors demonstrate, the evaluation of “need” is an “elastieptaimat does not turn
only on the availability of the information from an alternativersed 1d. Once, as here, the
government has properly claimed the pagg, the burden rests on the requesting party to establish
its need for the disclosurdn re Anthem?236 F. Supp. 3d at 158¢eTuite, 98 F.3dat 1417-19;
cf.Inre Sealed Casd 21 F.2d 729, 7388 (D.C. Cir. 1997).

Balancingthese factors, the court finds that the requested testimony is mettpabby the
law enforcement privilege becauBazzFeed’s need for the limited information sougltweigrs
thepublic’s interest in nomlisclosure.To start, the following factorpertheir numbering i uite,
already have been determinedmeigh in favorof disclosure: (4jhe information sought jsurely
factual; (5) BuzzFeed is not a defendant in a current or potential criminal proceeding;
(8) BuzzFeed'sMotion toCompel isnontfrivolous and brought in good faith; ()eanswers that
BuzzFeed seeks armot available through other discoveny from other sources; and (1

discovey demanded is critical to BuzzFeed'’s defense irHbada litigation On the other hand,

the court summarily can identify one factor thatighs against disclosure: (e DOJs and the
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FBI's investigation into Russian interference with the 2016 geesial election is ongoing. The
court devotes greater discussion to the remaining pertio@sideratios factors(1) and (2)°

The courtis unconvinced thathe disclosure of thdéimited discoveryhere(1) will thwart
government processes by discouraging citizens from shaforgnation with the governmenor
(2) will result in revealing th identity of a source of informatior®©rdinarily, this court would be
disinclined to compekven modestfactual disclosures about an ongoing law enforcement
investigation. The risk attendant to such judicial intervensarbvious. But this is no omry
investigation. Caution and discretientypically hallmarks of federal criminahnd national
security investigatios+—have given way tanprecedentegublic disclosures PresideniTrump
has declassified substantial information about the Dosgeo'genance and its use by federal
investigators largely through thauthorizedrelease of two congressionally drafted memoranda
and the Foreign Intelligence Surveillance feiSA) warrant applications targetinige President’s
former campaign advisoCater Page. Fromene congressionahemorandum, the public now
knowsthat former British intelligence operative, Christopher Steele, dratheddossierthatthe
FBI relied in part on portions of the Dossier’s contents to secure awd8&anton Carter Pge in
October 2016that,at the same time, the FBI was undertaking efforts to corrobbatdieégations
contained with the Dossier; and, perhaps most significantd@aisethat“in early January 2017,
Director Comey briefed Presidealect Trump ora summary of the Steele dossieSeeNotice
of Suppl. Information, ECF No. 18, Ex. A, ECF No.-18Nunes Mema) The second
congressional memandum reveals additionaldetails. Itinforms that: Steele shared his

“reporting . . . with an FBI agent . . . through the end of October 2@0€ "counterintelligence

9 Neither factor (3)-the degree to which governmental sslaluation and consequent program improvement will be
chilled by disclosure-nor factor (73—whether any interdepartmental disciplinary proceedings havenaoismay
arise from the investigatierappear to have any relevance to this matter.
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team at the FBI investigating Russian interference did not receigeléS3t reporting” until “mid
September 2016”; the Department of Justice applied for the Carter Page &iliGAtvon October
21, 2016;and “[tjhe FBI has undertaken a rigorous process to vet allegations frepleSt
reporting.” SeeMemorandum from the House Permanent Select Committee on IntedigzAll
Members of U.S. House of Representatives (Jan. 29, 2018),
https://docs.hose.gov/meetings/IG/1G00/20180205/106838/HMTG-1G66-20180205-
SD002.pdf(Schiff Memd.1® Finally, the released Carter Page FISA applicationfirmsthat
Steele—identified in the application as “Source #thas been an FBI source and that he turned
over “reporting” to the FBI. Seeln re Carter W. Page“Verified Application” U.S. Foreign
Intelligence  Surveillance Court (Oct. 2016) at 15 & n.s, 16
https://int.nyt.com/data/documenthelperi@terpagefisa-documentdoia-
release/full/optimized.pdf And there is one mongertinentpiece ofpublicinformation Senator
McCain has publicly acknowledged thattbenedover the Dossier tBirectorComey. SeeMTC,

Ex. 18, ECF No. Z (Press Release from Senator John McG#ated January 11, 201{F Late

last year | received sensitive informaticthat has since been made public.| delivered the

10 For the accompanying declassification letter from the B®@@Press Release, U.S. House of Representatives
Permanent Select Committee on Intelligence, Democrats, Intel Comnftdeking Member Schiff Releases
Democratic Response Memo (Feb. 24, 2018), https://democrats
intelligence house.gov/news/documentsingle.aspx?DocumentIDEBB8hed under “Related Files” as “Letter to
Chairman 2.24.18").

1 The New York Times published the 4page document containing the redacted Carter Page FISA appligation
on July 21, 2018, apparently aftewasreleased to the Times in connection with underlying Freedom of Information
Act (“FOIA”) litig ation in the U.S. District Court for the Southern District of New Y@keCharlie SavageCarter
Page FISA Documents Are Released by Justice DepartmdhY. Times (July 21, 2018),
https://www.nytimes.com/2018/07/21/us/politics/cagtagefisa.html (click “Read documents here’jge alsd\.Y.
Times v. U.S. Dep’t of Justicdo. 18cv-2054 (S.D.N.Y. filed Mar. 7, 2018). As published, Begesstamped page
numbers in thelocumentbear the case name “t¥-597,” a clear referenc® another FOIA caséhat is pending
before this coursee James Madison Project v. U.S. Dep't of Judoe 17cv-597-APM (D.D.C. filed Apr. 4, 2017).

In that case, the Government recently confirmed that 412 pagest@iaheeviewed in connection with the Page
FISA appications were declassified and releasé&eStatus ReportJames Madison ProjecNo. 17cv-597, ECF
No. 36, at 2.
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information to the Director of the FBI.” (emphasis addedypcord John McCainet al, The
Restless Wave38 (2018.

As all of these disclosures shown unprecedente@mount of informatiorabout the
Dossier’s origin and its use an ongoing investigatiois alreadyin the publicdomain What
BuzzFeed seeks to confirm through its subpoenas would add to this informatipratothe
margins. More than anythanin its three inquiriesBuzzFeedasks the GovernmeRespondents
to confirm dates by which the FBI acquired pages of the Dossier, inclisdmgSenator McCain,
and whenPresident Obama was briefed on its conteritse disclosures already authorized by
President Trumpby comg@rison,are of a far greater magnitud&he court can only assume that
the information declassified and released, at the Presiaimttion,wasdetermined to be of the
kind whose disclosurevould not discourage citizens from coming forwarith informationand
would notcompromise a source’s identit¢f. McGehee v. Casey18 F.2d 1137, 1148 (D.C. Cir.
1983)(holding in FOIA context that courts shouldefer to CIA judgment as to the harmful results
of publicatiori and apply the “presumption of regularity” if a rational explanafarrclassification
is offered). On the public record, th&overnment Respondenéfer no convincingreasonto
conclude otherwise

Admittedly, the GovernmeniRespondentamake more specific arguments to justify
protectingthe requested testimorfyom disclosuran their in camera, ex parte submissiofihe
courtaddresses angjects those argumentsanaddendunto this opinion, which the court files
under seal and serves only e Government RespondemgeeNotice of Ex Parte, In Camera
Sealed Addendum, ECF No..34

In sum, the court finds that any threat posed by the release of the requestedtioh to

an ongoing law enfaement investigation is minimaandsuch nominathreatcannot carry the
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day when balanced agairBuzzFeed’scritical need for he informationto defend itself in the
Florida litigation Thus thecourt finds that théenformationsought byBuzzFeeds not protected
by the law enforcement privilege

V. CONCLUSION AND ORDER

For the reasons stated above, the court findstheatestimony sought iBuzzFeed’s
narrowedsubpoenalemand (1) seeks testimony that is relevantitaffirmative defensén the
underlying Florida litigatiorbased on the fair report privileg€) does not impose an undue
burden on the Governmemesmpndents and (3) does not call for disclosure of privileged
information, as te Government is unable to claim the qualified protection of the fetiaral
enforcement privilege in this case. Accordingly, the court giamrzFeed’sViotion to Compel,
ECF No. 1, as modified biys March 1, 2018tatusReport,seeECF No. 22and in accordance
with the terms this Order.

The Governmenshall producea swornaffidavit that is responsive to the three narrowed
topics of testimony set forih BuzzFeed'sStatus Repordated March 1, 201&s modified below,
within three business days of entrfythe protective order in the Florida litigatiosee infra In
the exercise of its discretiosee Watts482 F.3d ab09 the court has reworded thede inquires
toincrease the likelihood of a simple “yes” or “no” resporiser purposes of these interrogatories,
the term “Dossier” shall meahe 35 pages published by Bueddas embeddeth the Article.

RevisedNarrowed Topic No. 3The Government need only

respond to one of the followingnd shall specify in itaffidavit
whether it is answering (A) or (B)

(A) Prior to 5:20 p.mESTon January 10, 201did the FBI
and/or any of the other Defendant agengessesshe two-page
memaandum contained within the Dossier dated December 13,
2017,i.e., Report 2018667
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(B) Prior to 5:20 p.mESTon January 10, 201djd the FBI
and/or any of the other Defendant agencies posse3S @diges of
the Dossie?

Revised\arrowed Topic No. 7 Did the FBI receivdrom
Senator John McCamcopyof thefirst 33 pages of thBossier(i.e.,
all pages other than Report 2016/166) or about December 9,
20167

Revised Narrowed Topic No. 8 Did Mr. Clapper,
Mr. Rogers, Mr. Brennan, and/or Mr. Comdoefore January 10,
2017, brief President Obama aboallegations contained in the
Dossief

Furthermoreto protect’both the litigant’s right to evidence and th@vernment interest
in not being used as a speakers’ bureau for private litigathtgiyiternal quotation marks omitted)
the affidavit submitted by the Government Respondents shplidokicedsubject to a protective
order Such a protective order should inclydat a minimum,the following conditions:
(1) BuzzFeed may use¢he affidaviton an “Attorneys’ Eyes Only” bassolely to support its
defense in th&lorida litigation (2) the affidavit may be disclosed to the Florida plaintiffsan
“Attorneys’ Eyes Only” basisupon the plaintiffs’ counse€k agreementto be bound by the
protedive order; (3unless the Florida coudrders otherwisethe affidavit shall be filed under
sealif used in connection with any motions practiegid (4) unless the Florida court orders
otherwise, the affidavit's use at a hearing or trial will be sulbgease restrictionagreedupon by
BuzZeed and the Government Responderitige parties shall file such a protective order for the

Florida court’s signature no later thAogust 24, 2018
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Finally, because the court grants BuzzFeddotion to Compel, theourt denies as moot
BuzzFeed'sMotion to Strikeor, in the Alternative, for an Order Compelling Defendants to File
a Redacted Version of Thetix Parte In CameraDeclaration,” ECF No. 11.

This is a final, appealable order.

A s

Dated: August 3 2018 Amit P a
United States District Judge
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