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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

R.C. BIGELOW, INC,

)

ORGANIC CONSUMERS )
ASSOCIATION )
)

Plaintiff, )

)

V. ) Civil Action No. 18-82 (RBW)

)

)

)

)

Defendant

)

MEMORANDUM OPINION

The plaintiff, Organic Consumers Association (tB&€A”), initiated thiscivil action in
the Superior Court of the District of Columbth€“Superior Court”) against the defendant, R.C.
Bigelow, Inc. (“Bigelow”), asserting th&igelow violated the District of Columbia Consumer
Protecton Procedures AqtCPPA”), D.C. Code § 28-3904 (2012%eeComplaint (“Compl.”)
11102—-22. On January 12, 20Bgelow removed the case to this CoueeNotice of
Removal at 1*Notice”). Cumently before the Court is the Plaintiff's Motion Remandor
Lack of SubjectMatter Jurisdictior(*Pl.’s Mot.”), which seeks a remand of this case to the
Superior CourtseePl.’s Mot. at 1, as well as an award of costs and fees (including attorney’s
fees) allegedlyncurred as a result of the remand litigatiseeMemorandum of Points and
Authorities in Support of Plaintiff's Motion to Remand (“Pl.’s Mem.”) at Figelow also
requess oral argumento addresshe OCA’s motion._8eR.C. Bigelow, Inc.’s Notice of

Request for Oral Argument. Upon careful consideration of the parties’ submisgienSourt

L In addition to the filing already identified, the Court considered the following submissimrendering its
decision: (1)Defendant R.C. Bigelow, Inc.’s Memorandum of Points and Authoiiti€pposition to Plaintiff's
Motion to Remand for Lack of Subjebtatter Juisdiction (“Def.’s Opp’n”);and(2) thePlaintiff[']s[] Reply in
Support of Motion to Remand for Lack of Subjeliffatter Jurisdiction(“Pl.’s Reply”).
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concludes that it mugfrantthe OCA’s motionto remand, deny its request for an award of costs
and feesand deny as moot Bigelow’s request for oral argument.
l. BACKGROUND

“The OCA is a 501(c)(3) non-prafpublic-interest organization,” Compl. I 20cated in
Minnesotaseeid. at 1 (listing a Minnesota address in the captita), “challenge[s] industrial
agriculture, corporatglobalization and [seeks] to inspire consumers to ‘Buy Local, Organic,
and Fair Made,”id. T 22. Bigelow is a Connecticut corporatiseeNotice{ 4, that sells tea
products, “including Bigelow’s Green Tea, with the representation ‘All NatuNgfural,” or
other representations that the tea prodactsenvironmentally friendly (collectively, the
‘Products’),” Compl. at 1.

“On October 4, 2017the] OCA purchased Bigelow Classic Green Tea at a Walmart
located[in] . . . Washington, D.C.[,] in order to evaluate its purported qualities as an ‘All
Natural’ and environmentally friendly productfd. 1 24. The OCA allegeghat “[t]lests
conducted by an independent laboratory . . . revealed . . . glyphosate in Bigelow Green Tea,” id.
1 62 andclaims thaBigelow’s failure to disclosethe presencef glyphosate'deceies]
consumers about the nature, quality, and/or ingredients of the Producfis9, imkcause “[n]o
reasonable consumer who sees the[] [all natural or environmentally fiieepifgsentatins
would expect that the . . . Products contain something that is unnatur§l3 idhe OCA
allegesthatBigelow’s labeling, marketing, and sale of the Prodaotsnisleading an@onstitute

an unlawful trade practice under the CPR3eeid. 1104-13;see als®.C. Code § 28-3904.

2 According tothe OCA, “glyphosate is, by volume, the world’s most widely producedibiele,” Compl. { 55, that
“was invented by the agrochemical and agricultural biotechnologyratipn Monsanto, which began marketing
the herbicide in 1974 under the trade name Rounddypf’56.
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The OCA bringsthis suit under the CPPA provisions permitting it to fitke behalf of
the general public,seeCompl. I 14see alsad. § 118 (noting that D.C. Code § 28—
3905(K)(1)(C)permits “[a] nomprofit organizatior ], on behalf of itself or any of its members, or
on any such behalf and on behalf of the general public, [to] bring an action” under the CPPA
(first alteration in original) id. 1 119 (noting that D.C. Code 8§ Z805(k)(1)(D)(i) permits “a
public interest organization [ ], on behalf of the interests of a consumer or afat@ssumers,
[to] bring an action” under the CPPA)The OCA requests three specific types of relief: (1) “a
declaration thatBigelow's] conduct is in violation of the [ ] CPPA”; (2an arder enjoining
[Bigelow’s] conduct found to be in violation of th¢ CPPA, as well as corraee advertising’
and(3) “an order grantingthe OCA] costs and disbursements, including reasonable attorneys’
fees and expert feesld. at 2Q see alsad. (also requesting “such further relief, including
equitable relief, as this Court may deem just and proper”).

On December 15, 201the OCA filed its Complaint inthe Superior Court,&e Compl.at
1; see alsdNotice{ 1, andon January 12, 2018jgelow removed the case to this Court on the
basis of both diversity and federal quesfumsdiction SeeNotice|{ 4, 9. On February 12,
2018,the OCA filed its motion to remand on the grounds that this Court lacks subjatter
jurisdictionon either theory advanced by Bigelo®eePl.’s Mot. at 1.

. STANDARD OF REVIEW

A defendant may remove a civil casem a state coutb the federal district court
embracing the ptae where such action is pending when the district court has original
jurisdiction. See28 U.S.C. § 1441(a) (2012However, “[b]ecause federal courts are courts of

limited jurisdiction, the removal statute is to be strictly constru€dgff v. World Research

Grp., LLC, 298 F. Supp. 2d 50, 54 (D.D.C. 2003), and “[t]lhe party opposing a motion to remand



bears the burden of establishing that subjgagtter jurisdiction exists in federal

court,” Int’l Union of Bricklayers & Allied Craftworkers v. Ins. Co. of the W., 366 F. Supp. 2d

33, 36 (D.D.C. 2005) (Walton, J.As the District of Columia Circuit has explained, “[w]hen it
appears that a district court lacks subjgathtter jurisdiction over a case that has been removed

from a state court, the district coanustremand the case.Republic of Venezuela v. Philip

Morris Inc, 287 F.3d 192, 196 (D.C. Cir. 2002) (emphasis added) (citing 28 U.S.C. § 1447(c));

see alsant’| Union of Bricklayers, 366 F. Supp. 2436 (“[T]he court must resolve any

ambiguities concerning the propriety of removal in favor of remand.” (qQuoting Johnsowr-B

v. 2200 M St., LLC, 257 F. Supp. 2d 175, 177 (D.D.C. 2003))).
. ANALYSIS

A. Diversity Jurisdiction

A federaldistrict court haoriginal jurisdiction eer “all civil actions where the matter in
controversy exceeds the sum or value of $75,000, exclusive afshterd costsand involves a
disputebetweer citizens of differenfs]tates. 28 U.S.C. § 133@)(1) Here, he parties do not
disputetheir diversity of citizenshipbuttheycontest the amount in controversyeePl.’'s Mem
at 6 Def.’s Opp’'n at 8

If a defendant seeks to removeial actionto federal courtthe “defendant’s notice of
removal need include only a plausible allegation that the amount in controversygexue

jurisdictional threshold.”_Dart Cherokee Basin Operating Co.v.Owens, _ US. , /135

S.Ct. 547, 554 (2014citing 28 U.S.C. § 1446fa However, if the [aintiff contests the
defendant allegationas the OCA does hertyoth sides submit proof and the court decides, by
a preponderance of the evidence, whethemthountn-controversy requirement has been

satisfied.” Id. “Although ‘Dart did not prescribe procedures governing what it means for both



sides [to] submit proof[,]’ . . . ‘[p]JosBart cases have allowed both sides to submit proof in
different way§]' including by filing supplemental affidavits or declaratiGnépton v.

Volkswagen Grp. of Am., Inc., 233 F. Supp. 3d 4, 12-13 (D.D.C. Z@itéyationsand

omissionin original) (uoting Sloan v. Soul Circus, Inc., Civ. Action No. 15-1389, 2015 WL

9272838, at *5 n.5 (D.D.C. Dec. 18, 201L5)

Bigelow argues that the amount in controversy requirement is satisfied basectostthe
it would potentiallyincur if OCA prevails in this case, nameli) complying withthe requested
injunctive reliefand (2)payingthe OCA attorneys fees both of whichthe OCA requestsn its
Complaint. SeeDef.’s Opp’n at 3, 6-8, 10-11. For the reasons set forth below, the Court finds
thatthese costs do not satisfy the amount in controversy.

1. The Cost of Complyng with the Requested Injunctive Relief

As a threshold matter, the parties dispute whether the Court may considestthe c
Bigelow would incur by being required to comp¥th the requested injunctive religfits
calculation of the amount in controversihe OCA argueshat “th[e] costto-defendant test is
no longer used in this Circuit,” Pl.’'s Merat 7,while Bigelowcontends in responsthat the
costto-defendant test is a permissible measure of the amount in controversys’ Ogb'h at 9.
The Court agres withBigelow.

Three recent casesithored by other members of this Court resolginglar motions to
remand CPPA actionas which the only relief sought was injunctiaad declaratoryelief and

attorneys’ feesseeAnimal Legal Def. Fund v. Hormel Foods Corp., 249 F. Supp. 3d 53, 55

(D.D.C. 2017)Breathe DC v. Santa Fe Nat. Tobacco,@82 F. Supp. 3d 163, 166 (D.D.C.

2017) Organic Consumers Ass’n v. Handsome Brook Farm &rblL.C, 222 F. Supp. 3d 74, 76

(D.D.C. 2016)as theOCA does hereseeCompl. at 20have rejected th©@CA'’s positionthat



the costto-defendant test is obsoleteee Animal Legal Def. Fund, 249 F. Supp. 869 (“The

Court follows the] precedent and concludes that the tostefendant test remains an
appropriate measud the amount in controversy in this Circ)it Breathe DG 232 F. Supp. 3d
at 169 (“This Court must follow Circuit precedent, and thus it will consider the ceis¢ of

injunction to[the] defendant$); Handsome Brook Farm, 222 F. Supp.a8@7 (rejectinghe

OCA’s argument “that the Court should [ ] assess the amount in controversyfsmieye

plaintiff's viewpoint;” because “[t]his argument conflicts wilhC. Circuit precedent”).In

Animal Legal Defense Funthe most recent of thelareecase, Judge KollarKotelly
explained as followswhy she feject[ed][the p]aintiff's argument thafthe dlefendant’s
‘alleged cost of compliance . . . is no longer considered a proper meaied pirisdictional
minimum in district courts in this Circuit’

Under binding precedent, the cdstdefendant test is in fact one appropriate
method of measuring the value of injunctive relief in this Circuiit.Tatum v.
Laird[,] the Court of Appeals for the District of Columbia Circuit held that “the test
for determining the amount in controversy is the pecuniary result to either party
which the judgment would directly produce,” and determined that the amount in
controversy requirement was satisfied in that case because “the cost to the
[defendant] of complying with such a [injunction] might well exceed [the amount-
in-controversy threshold] After Tatum the Court of Appeals and district courts

of this Circuit have repeatedly followed this rule. . . .

Animal LegalDef. Fund, 249 F. Supp. 2d59 (nternal citation®omitted) (collectingcases).

The Court agrees with Judgelkar-Kotelly’s reasoninghat Tatumis still good law and that it
must therefor@adhere to th€ircuit’s rule that where no monetary damages are sought, as is the
case hereseeCompl. at 20see alsd’l.’'s Mem. at 4 (“[The] OCA does not seek any money

damages.”)“the amount in controversy may be measured by either ‘the value of the right sough

3The Court notes thalhe OCA was the plaintiff in one of these case=eOrganic Consumers Ass'822 F. Supp.
3d at 74, and that the plaintiff's counsel, Kim. E. Richman, was the coofrireslordfor the plaintiffsin all three
casesseeAnimal Legal Def. Fund249 F. Supp. 3dt 54;Breathe DG 232 F.Supp.3dat 165; Organic Consumers
Ass’n, 222 F. Supp. 3d at 74.




to be gained by the g@intiff . . . [or] the cost [of enforcing that right] to the defendadidtumv.
Laird, 444 F.2d 947, 951 (D.C. Cir. 1971) (alterations and omission in original) (quoting

Hedberg v. State Farm Mut. Auto. Ins. Co., 350 F.2d 924, 928 (8th Cir. 1888))on other

grounds, 408 U.S. 1 (1972). Accordingly, the Cevitt consider the cost Bigelow would incur
by complying with the requested injunctive relief in its calculation of the amopwantroversy.
The patrties also dispute whetliegat cosshouldbedividedamong the&consumers who
would beneft from the injunction. The OCA argues “thatthe cost of an injunction issued to a
nonprofit proceeding on behalf of the general public . . . must be divided by the number of
consumers who benefit from the injunction, and must satisfy the armeoatitroversy

requirement foeachconsumer,’Pl.’'s Mem.at 10 (first citing Wittev. Gen. Nutrition Corp., 104

F. Supp. 3d 1, @.D.C. 2015) thenciting Breakmanv. AOL LLC, 545 F. Supp. 2d 96, 106

(D.D.C. 2008)), while Bigelow contends thtg totalcollectivecost of compliancehould be
counted toward the amount in controversseDef.’s Opp’n at 10—-11The Court agreesvith
the OCA.

The Supreme Court has made clear ttieg separate and distinct claimstafo or more
plaintiffs cannot be aggregated in order to satisfy the jurisdictional amount raquoifeexcept
“in cases in which aingle plaintiff seeks to aggregate two or more of his own claims against a
single defendant ar{d in cases in which two or more plaintiffs unite to enforce a single title or

right in which they have a common and undivided intéreShyder v. Harris394 U.S. 332, 335

(1969), superseded by statute on other groundscaginizedn Fireman’s Fund Ins. Co. v. St.

Paul Fire & Matrine Ins. Co., 182 F. Supp. 3d 793, 815 (M.D. Tenn. 28déxnlsahn v. Int'l

Paper Cq.414 U.S. 291, 294 (1973) (“When two or more plaintiffs, having separate and distinct

demands, unite for convenience and economy in dessuy, it is essential that the demand of



each be of the requisite jurisdictional amount; but when several plaintiffs o tédrce a
single title or right, in which they have a common and undivided interest, it is endbgir if

interests collectivig equal the jurisdictional amount.” (quoting Troy Bank v. G.A. Whitehead &

Co., 222 U.S. 39, 40-41 (1911)3uperseded by statute on other grounde@sgnizedn Exxon

Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 566 (2005). And “the ovenivitel

weight of authority within th[isPistrict indicates that defendants seeking to remove [CPPA]
actions cannot rely on the total cost of compliance with the plaintiff's regLiegtection to
establish the amoum-controversy, as that would violate the non-aggregation principle set forth

by the Supreme Court.”_Smith v. Abbott Labs., Civ. Action No. 16-501 (RJL), 2017 WL

3670194, at *2 (D.D.C. Mar. 31, 2017) (citiSeyder 394 U.S. at 336kee als@Animal Legal

Def. Fund, 249 F. Supp. 3d at 60 (noting that the non-aggregation principle possibly conflicts
with the costto-defendant test and determining that, “[ijn the absence of binding precedent on
this issue, the Court is persuaded by several district court opinions from thig ia¢t have
considered this conflict in the context of cases brought under the [[CPPA on behaljeh¢nal
public seeking injunctive relief and have determined that consideririgtdieost to the
[d]efendant of complying with that relief would violate the non-aggregation principleser
courts have instead found that the cost of compliance that a court should consider when
determining the amount in controversy is the total amount divided among the beesfaighe

injunction.” (collectingcases))Handsome Brook Farm, 222 F. Supp. 3d at 78 (“Indeed, a

number of courts in this district have taken thicated ‘costrunning’ approach when
calculating the amount in controversycbllectingcases))
Bigelowraisesvarious arguments as to why the Court should not divide its cost of

compliance among consumgm®ne of whichs persuawe. First, Bigelow makes much of the



fact that in a recent decisialismissng a CPPA actiomrought bythe OCA, another member of
this Court concluded that both diversity and federal question jurisdictisteé SeeDef.’s

Opp’n at 11-13 (discussing Organic Consumers Ass’n v. Hain Celéspial?85 F. Supp. 3d

100 (D.D.C. 2018)). Itdain, the OCA filed a CPPA action in the Superior Court, “seeking to
prevent [d]efendant Hain Celestial Group, Inc.from labeling its ‘Earth’s Best’ infant and
toddler formula products as ‘organic,’ at least when those products are in thet Distr
Columbia.” 285 F. Supp. 3d at 10The OCA sought declaratory relief, as well as “an order
enjoining the condct and requiring ‘corrective advertising and revised labeling, costs and
disbursements (including attorneys’ fees), and punitive damaggesat 102. Hain[ ] removed
[the caskto federal ourt on the basis of diversity and federal question jurisdiction,taed |
OCA] did not contest the removalld. Thereafter, the Court granted Hain’s motion to dismiss
the casen the grounds thahe OCA'’s claimwas preempted by tHederalOrganic Food
Production Act of 1990. &eid. at 108—-09.

Despite the Court’s dismissal hain, in dictathe Courtstatel thatboth diversity and
federal question jurisdictionxested That conclusion, which appeared in a footnote, is
reproduced in its entirety below:

The requirements for both diversity and federal question jurisdiction araeshtisf

As for diversity jurisiction under 28 U.S.C. § 1332, [thdghtiff is a Minnesota

corporation, while [the Jéfendantfis] a Delaware corporation with its principal

place of business in the state of New York, and the amount in controversy exceeds
$75,000. SeeNotice of Removal 34;28 U.S.C. § 1446(c)(2)(B)The Court also

has federal question jurisdiction @8 U.S.C. § 1331, because this is a

“statelaw claim [that] necessarily raise[s] a stated federal issue, actually disputed

and substantial, which a federal forum may entertain without disturbing any

congressionally approved balance of federal aate gidicial responsibilities.”
Grable & Sond/etal Prod., Inc. v. Darue Emg& Mfg., 545 U.S. 308, 314005).

Id. at 102 n.2 (fourtland fifth alterations in original).



Bigelow argueghat inHain, “there was no application of a non-aggregation principle
that required dividing the defendant’s costs by an undefined number of potentiahtsgima
Def.’s Opp’n at 12, and therefore, “the non-aggregation principle does not always &bl
11 (capitalizatiorand emphasis removed). Moreover, Bigelow contends[tltas irrelevant
thatthe OCA did not question thgain [Clourt’s subject[4natter jurisdiction because it was
incumbent upon thBlain court to assure itself of its jurisdiction, even if sua spbni at 12
(emphasis removéd

The Court disagrees with Bigelow’s contention tHain stands for the principle that
Bigelow’s cost of compliance should not be divided by the number of potential beneficfarie
the injunction becauddain simply dbesnot say that.Hain did not addresthe costto-defendant
test or the non-aggregation principle, noedt containanyanalysis of how the amount in
controversy was satisfied, sdeain, 285 F. Supp. 3d at 102 n.2, presumably becthe@CA
did not contest removal in that case, at 1®. The footnote itdainis merely dicta, but even if
it nonetheless provides legal supdortBigelow’s position, the Courdeclines Bigelow’s
invitation touse it as a basis for depag from “the overwhelming weight of authority within
th[is] District” that its cost of compliance should be divided among the number of potential
beneficiaries of the injunctionSeeSmith 2017 WL 3670194, at *2.

Also unpersuasive is Bigeldsvargument that “[ijn the cases in which the court did
divide the defendant'sompliance costs and/or the plaintiff's attorfiglyfees by the number of
claimants, different factual circumstances lefetch]court[’s] conclusions.” Def.’s Opp’n at

13. First, Bigelowpoints toBreakmarnv. AOL LLC, and argues that in that casdn€ete existed

a discernible number of consumers to whom the benefit of #natifffs lawsuit would

inure[, and therefore, tlhe cost to the defendant could reasonably be divided by the number of
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allegedly affected consumersld. (citing Breakman 545 F. Supp. 2d 96, 107-08 (D.D.C.
2008)). According to Bigelow, becauge OCA failed to identify “any individual in the District
of Columbia who claims to have been confused or wronged by Bigelow’s products,” the Court
should not divide Bigelow’s cost abmgiance by the number of potential beneficiariég.
Bigelow's argument fails.

Although Bigelowis correct that ilBreakmanthe specific number of consumers was
identified, it fails toacknowledgehatthe defendant providdatiatnumber. SeeBreakman 545

F. Supp. 2d at 100 (*According to AOL, Breakman’s complaint will reach 28,451 consumers in

the District of Columbia.(emphasis added)3ee als@Breathe DC232 F. Supp. 3d at 171
(wherethe defendant, not the plaintiff, provided the number of coessiior purposes of
dividing the total cost of compliance amongrije Therefore, Bigelow’s argument that, under
Breakmanthe OCA had an obligation to identify the number of consumers lacks merit.
Moreover, Bigelow’s argument thite OCA bears the burden to identify the number of
consumers conflicts with theell-settled principlehat Bigelow, nothe OCA, “bears the burden
of establishing that subjeejfnatter jurisdiction exists in federal courtlitt’| Union of
Bricklayers 366 F. Supp. 2d at 36.

Bigelowalsofails to note that ilBreakmanthe district court held that “the cast
defendant test [wa]s inapplicable to the current diversity action,” which soloigtht ihjunctive
relief and damages.” 545 F. Supp. 2d at 105. BreakmanCourt notedn dicta that, even if it
did consider the defendant’s cost of compliance, “the amount in controversy still would not
surpass the jurisdictional threshold” once it was divided by the number of consudierts1 G5.

However, theBreakmanCourt’s conclusion that the cost of compliance, if considered, would be

11



divided by the number of consumers was not dependent on the fact that such number was readily
discernible. Rather, the Breakm@nourt merely stated that

[a]s the Seventh and Tenth Circuits have determined, when a court looks to the
compliance costs of a defendant to determine the amount in controversy in an action
where separate and disfct claims are presentexh behalf of multiple parties,

“the cost unning to each plaintiff must meet the amb in controversy
requirement,

id. at 106 (quoting Lovell v. State Farm Mut. Auto Ins. Co., 466 F.3d 893, 98 (10th Cir. 2006);

then citingln re Brand Name Prescription Drugs Antitrust Litig23 F.3d 599, 609 (7th Cir.

1997)), and then divided the defendant’s cost of compliance by the number of consemess,

see als@nimal Legal Def. Fund, 249 F. Supp. 3d at 61 (rejecting the defendant’s argument “that

the non-aggregation principle can have no application in a case with only a sirggtgifp]!. .
[who] brings [its] case on behalf of the general public”).

Second, Bigelow argues that the district court in National Consumers Ledgmebo

Bakeries USA46 F. Supp. 3d 64 (D.D.C. 2014), only divided the defendant’s cost of
compliance by the number of consumers because the plaintiff brought its actionDu@der

Code 8§ 28-3905(k)(1)(D), which permits an action by a public interest organization ‘on behalf of
the interests of a consumer or class of coresarii Def.’s Opp’n at 13. According to Bigelow,

“the OCA sues under 8§ 28—-3905(k)(C), which is a suit by a nonprofit organization on behalf

of itself or any of its members,” and therefore, its cost of compliance should not deddyi

the number of consumerdd. (emphasis removedBut the OCA brings its suiunder both

§ 28-3905(k)(1)(Cand§ 28—-3905(k)(1)(D)seeCompl. 1 118 (citing D.C. Code § 28—
3905(K)(1)(C));id. T 119 (citing D.C. Code § 28-3905(k)(1)(D)(i)), and therefore this argument

fails as well. SeeBimbo Bakeries USA, 46 F. Supp. 3d at 72 (“Due to the non-aggregation

principle, the thousands of products purchasefDistrict] consumers on whose behflfe]

12



plaintiff seeks to recover may not be considered to establish the amount in confras¢ngy
are ‘separate and distinct clainmather than part of a disgorgement actijpnAccordingly, the
Court mustdivide Bigelow’scost of compliance by the number of consumers vaadrulating
the amount in controversy.

Bigelow claims that the costf removing the terms “Natural” or “All Naturaffom its
green tea packagingould cost at least $128,80&keDef.’s Opp’n, Exhibit (“Ex.”) A
(Declaration of John McCraw NtcCraw Decl?) 1 19, and removing them from all tea products
would cost in excess of $500,0G&eid., Ex. A McCraw Decl)  20. Even if the Coudcceps
this projected costwhichthe OCA does not appear to dispusee generallfPl.’s Reply,
Bigelow “has made no effort to demonstrate—nor could it creditihatthe cost of the
injunction divided pro rata among the members of the general public of Washington, D.C. would

exceed the jurisdictional threshdldnimal Legal Def.Fund, 249 F. Supp. 3d at 60—68&g

generallyDef.’s Opp’n (making no attempt to show that the $75,000 threshsidisfiedfor
each potential beneficiary of the injunction). Accordingly, Bigelow has not shuatits cost
of complying with the requested injunction satisfies the amouobntroversy requirement for
diversity jurisdiction.

2. The OCA'’s Attorney’s Fees

Bigelowalso arguethatthe OCA's legal fees it seeks to have Bigelow pay will exceed
$75,000. SeeDef.’s Opp’nat6, 11 Courts in this District have generally agreed that
“attorneys’ fees may be consideredpast of the amount in controversy when they are provided

for by statute or contract,” Breakma5 F. Supp. 2d at 103ee als¢Handsome Brook Farm,

222 F. Supp. 3d at 78; Zuckman v. Monster Beverage Corp., 958 F. Supp. 2d 293, 301 (D.D.C.

2013), and the CPPA provides for recovery of attorneys’ g&&f).C. Code 8§ 28-
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3905(k)(2)(B). Therefore, the Cowrill considerthe OCA’sattorney’s fees in its calculation of
the amount in controversy.

The parties dispute whether taorney’s fees, like Bigelow'sost of compliance, should
beapportioned among the number of consum&emeDef.’s Opp’'n at 12 (“This Court should
disregard the [p]laintiff's overzealous argument thlhtprivate attorney general’ actions require
dividing the defendant’s . . . attorney[’s] fees[] by the total number of consumers..The)
Court concludes, for many of the same reasons provided for rejecting the defecaistrafs
complianceargument discussed abogegsupraat ~13, that Bigelow'sattorney’s fees
projection should not be aggregated for purposes of calculating the amount in controversy i
assessing whether it has diversity jurisdiction in this.case

As Judge Kollar-Kotelly noted iAnimal Legal Defense Fundhe positiorthat

“considering the total amount of attorneys’ fees in a [[CPPA case brought ohdfehal
general public would not comport with the non-aggregation principle . . . finds considerable
support in a number of district court opinions from this Circuit.” 249 F. Supp. 3d se¢€&2iso

Handsome Brook Farm, 222 F. Supp. 3d at 78 (“[O]nly each individual plasretitrgof

attorney’s feestan be considered as part of the amount in contraversy
As somemembers of this Court have noted, “[t]o do otherwise would ‘circumvent the

non-aggregatioprinciple articulated irsnyderandZahn™ Handsome Brook Farm, 222 F.

Supp. 3d at 78 (quotingitte v. Gen. Nutrition Corp., 104 F. Supp. 3d 1, 6 (D.D.C. 2Eee

alsoGen. Mills 680 F. Supp. 2d at 141 (“[L]ike aggregation of damages, aggregétion o

attorneys’ fees is not appropriate in a CPPA case.”). And this Court, like soteeafeagues,
“is not entirely comfortable with the premise that an action should be retairedenraf court

where satisfaction of the amount in controversy requirement depends upon a lump sum award of

14



attorneys’ fees given its duty to “strictly construe[] the scope of its removal jurisaicti

Breakman 545 F. Supp. 2d at 107. Consistent with this prior authority, the Court finds that the
attorney’s fees must lapportioned among the consumers for purposes of calculating the amount
in controversy?

Bigelow argues thahe OCA'’s attorney’s feeswill dwarf the $75,000
amounti-controversy threshold,” Def.’s Oppat 11, and provides a 2017 declaration by the
plaintiff’'s counsel filed in the Eastern District of New York as supportH@r ppropositionsee
id., Ex. C(Declaration of Kim Richmam Support of Plaintiffs’ Motion for Attorneys’ Fees,
Costs, and Incentive Awards (“Richman Declf)23 (statingthathe bills at a rate of $700 per
hour). Based on this ratBigelow calculates thdit will only take 107.2 hours to pass the
$75,000 mark,” and therefore, Bigelow contends that “it is demonstrably likely that oifioic,
the OCA will demand legal feesaf above $75,000.1d. at 8. However, just as with the cost of
compliance, because Bigelow makes no attempt &gdeegatehe OCA’s attorney’s fees, it

fails to show that these fees satisfy the amount in controvefgy.ordingly, becausBigelow

4 Bigelow argues that, if the Court applies the qagigregation principle to attorney’s feéguckmanshould inform
the Courts determination of the amount in controversy and ‘properly attripatiépttorney['s] fees to the lone
plaintiff, the OCA.” Def.’s Opp’n at 14. The Court disagrees.Zutkman the Court “consider[ed] the attorney
fees that Zuckman'’s individual ctas support[ed] by calculating a reasonable contingeney-dag, 33%—that
would accompany a full judgment on his favor . . . because Zuckman'’s jmadre working on a contingency fee
basis, and hence any recoverable attorney fees [we]re inherently connebgethtmetary value of the claims.”
958 F. Supp. 2d at 301. This approach does not fit the facts of thihoaswer, because, as Bigelow not¢ghé
OCA is not represented on a contingency fee basis because . . . it is nug skeehges.” Def.’s Opp'n at 14 n.4.

5The Court need not determine the method edggregatinghe OCA’sattorney’s fees,e., whether it should
“consider only fhe OCA's] share of the total fees,” as theckmanCourt did,see958 F. Supp. 2d at 301, divide the
attorney’s fees by the number of consumers, as the Animal Legal Defamd€durt did,see249 F. Supp. 3d at 62
(“[The dlefendant has not attempted to show that the pro rata amoutdroégs’ fees that would be attributable to
[the p]laintiff as a member of the general public would exceed $75)p00insteaddecidethat, “becausetie

OCA] is suing under § 28905 (k)(1)(D) and is recovering no independent damages, the amount cfysttdees
appliable to it fo jurisdictional purposes are $0,” as the Bimbo BakeTiesrt did, 46 F. Supp. 3d at.7®nderall
three approaches, Bigeldvas failed tashow that the matten controversy exceeds $75,0@@&cause it hasot even
attempted tale-aggregatehe attornels fees SeeDef.’s Opp’n at 68; see als¢tHandsome Brook Farm, 222 F.
Supp. 3d at 78 n.3 (noting the split in authority regarding how to apportanetts fees, bt then determining that
it neednotresolvethe issue).
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does not show thalheamount in controersy exceed$75,000, the Court concludes that it does
not have diversity jurisdictioaver this caseSee28 U.S.C. § 1332.
B. Federal Question Jurisdiction

A federal district court has original jurisdiction over “all civil actions arising vtk
Constitution, laws, or treaties of the United States.” 28 U.S.C. § IB3dletermine whether a
case “arises under” federal laggurts apply the wellpleaded complaint rule, which provides
that‘federaljurisdiction exists only when a federal question is preskeah the face of the

plaintiff’ s properly pleaded complaitit. Beneficial Nal Bank v. Anderson, 539 U.S. 1, 12

(2003) (quotingCaterpillar Inc. v. Williams482 U.S. 386, 392 (1987pee alsd?ark S

Neighborhood Corp. v. Vesta Mgmt. Corp., 80 F. Supp. 3d 192, 194 (D.D.C. 2015) (Walton, J.)

(“The ‘well-pleaded complaint ruleecognizes that the plaintiff isnager of the claim’and may
rely exclusively on state law to avoid federal questisisgiction.” (quotingCaterpillar 482
U.S. at 39)). “[A] ‘federal defense, including the defense of preemption,” does not suffice to

create federal question jurisdictiondrganic Consumers AssVv. Gen. Mills, Inc., 235 F. Supp.

3d 226, 230 (D.D.C. 2017) (quotit@aterpillar 482 U.S. at 392).

When a complaint alleges only state law claims, there are two situations in wilecél fe
question jurisdiction may nonethelasgst. ‘One situation, seldom encountered]vghen a
federal statutevholly displaceshe statdaw cause of actionfheaning thatthe federal statutes
at issue providdthe exclusive cause of actiaard‘set forth procedures and remedies governing
that cause of actio. Id. at 229 (alteration in original) (quotidanderson 539 U.Sat8). In
the other situation, which the Supreme Courtdiesacterizeds “a ‘speciabnd smalkategory’
of caseg] . . . federal jurisdiction over a state law claim will lie if a federal issue is: (1)

necessarily raised, (2) actualligputed, (3) substantial, and (4) capable of resolution in federal
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court without disrupting the federatatebalance approved by Congress.” Gunn v. Minton, 568

U.S. 251, 258 (2013) (quotirgmpire Healthchoice Assurance, Inc. v. McVeigh7 U.S. 677,

699 (2006).

Here, the OCA does not assert a federal cause of action or otheversenention
federal lawat allin its Complaint. See generallfompl. And Bigelow does not argue that a
federal law has completely preempted @@A'’s claim SeeDef.’s Opp’n atLl6-21 (arguing
only that federal question jurisdiction exists under Gurinerefore, for federal question
jurisdiction to existthe OCA'’s claim mussatisfy the four factorglentified in_ Gunn.SeeGunn,
568 U.S. at 258.

With regard tahe first factorafederal issue is “necessarily raisedien federal law
must be appliedr interpretedn order to resolve the claim. Id. at 258e alsad. (holding that
the plaintiff’'s malpractice claim “will necessarily require application of v to the facts of

[his] case”) District of Columbia v. Grp. Hospitalization & Med. Servs., Inc., 576 F. Supp. 2d

51, 55-56 (D.D.C. 2008)YBecause [the] plaintiff cannot obtain relief on its state law claims
without this Court interpreting [a] fedarcharter, [the] plaintiff's complaint ‘necessarily raise[s]
a stated federal issue.” (quoting Gral#d5 U.Sat314). Bigelowpresents three arguments as
to whya federal issue is “necessarily raisadthis case, which the Court shall examine in turn.
First, Bigelow argues thahe OCA’s CPPAclaim “necessarily raises the federal issue of
the meaning of ‘natural,” which the FDA, applying its jurisdiction over food labelings
currenty consideing . . . in light of the [ ] use of pesticidésDef.s Opp’n at 17 (citation and
internal quotation marksmitted) According to Bigelow, because the FDA is currently

considering the issue, and “has a ‘longstanding policy concerning the useuddl'mahuman
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food labeling™” in general, “the definition of ‘natural’ on food products is a fedesaid.” Id.
The Court disagrees.

Although Bigelow is correct that the FO#asissued a request for comments regarding
“the use of the term ‘natural’ in tHabeling of human food products,” Use of the Term “Natural”
in the Labeling of Human Food Products; Request for Information and Comments, 80 Fed. Reg
69,905, 69,905 (Nov. 12, 2015), including whether “the use of pesticides . . . [should] be a factor
in defining‘natural,” id. at 69,908, the comment period closed more than two yearsesijéise
of the Ternt*Natural in theLabeling of Human Food Products; Request for Information and
Comments; Extension of Commé?eriod 80 Fed. Reg. 80,718-19 (Dec. 28, 2015) (extending
the commend period to May 10, 2016), and the FDA has not yet issued a proposed rule or taken
any other action on this issigee“Natural” on Food Labeling, U.S. Food & Drug Admin.,
https://www.fda.gov/Food/GuidanceRegulation/GuidanceDocumentsRegul&bonyétion/Lab
elingNutrition/lucm456090.htr(last visited Jun@9, 2018) (stating that the comment period had
closed, but not announcing any further actiofferefore, at the moment, there is no federal
regulation carrying the force of lamggardng the meaning of the word “natural” in food labeling

that is currently in effectSeeOrganic Consumers Ass’n &en. Mills 235 F. Supp. 3dt234

(“[T]he fact that the FDA is contemplating future regulation does not raistesaflassue . . . .").
And to the extent that Bigelow argues that the FDA'’s policy on the issue aiélgess
raises a federal issue, the FDA has stated [indlhén [it] established [its] policy concerning the
use of the term ‘natural’ [on food labels,] . . . it was not intended to address . . . the use of
pesticides,’'Use of the Term “Natural” in the Labeling of Human Food Products; Request for

Information and Comments, 80 Fed. Reg. at 69,966 alsdVash. Consulting Grp., Inc. v.

Raytheon Tech. Servs. Co., LLC, 760 F. Supp. 2d 94, 104-05 (D.D.C. 2011) (noting that agency
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“guidelines do not constitute federal regulations, and thus they lack ‘the foredéfactdof

law,”” and therefore, “even if the [agency] guidelines were ‘necessarily raisgttid]y

plaintiff's well-pleadedccomplaint, which they are not, the interpretation of these non-regulatory
[agency] policies, which areat most—only of tangential relevance to [the] plaintiff's claims,
would not present a substantial question of federal law”). As another member@dtinis

noted in_Organic Consumers Ass’'n v. Gen. Milben it rejected the exaatgument that

Bigelow makes heré:to the extent there is an arguable conflict between [the OCA’s] claim and
the FDA'’s informal policy, and assumiagguenddhat an informal policy has legal
significance, the ‘federal issue’ is really just a ‘federal defense,” not s foagederal question
jurisdiction.” 235 F. Supp. 3d at 234. Accordingly, the Court concludes that neither the FDA'’s
policy, nor its current consideration @dmments, regardintpe word “natural’on foodlabels
“necessarily raises federal question becauseither constitutes federal laand therefore there
is no federal law regarding the uselod term“natural” on food products that containgieides
that must be applied or interpreted to resthesOCA’s claim. SeeGunn, 568 U.S. at 259.
Second, Bigelow argues thtae Environmental Protection AgencyEPA") “governs the
determination of the harmfulness of glyphosate in food produ2és,’s Opp’'nat 17
(capitalization and emphasis removed), and th#dintiff's claim requires this Court to
examine federal law related to the safety of glyphgsmteat 18. Bigelow is mistaken.
The legal issue that must be resolbedged on the allegatis in the Complains whether

Bigelow’sfailure to disclosehe presencef glyphosaten the Products it markets as natural or

6 The Court notes that Below did not address or even dideganic Consumers AssV. Gen. Millsat all, seeDef.’s
Opp’n at iiHv (notlisting the case iits Table of Authorities), despiits counsel’s duty to do soébunselwas

aware of the cassgeD.C. Rule of ProfiConduct 3.3(a)(3f‘A lawyer shall not knowingly . . . [f]ail to disclose to
the tribunal legal authority in the controlling jurisdiction not disclosedfyosing counsel and known to the lawyer
to be dispositive of a question at issue and directly adverse to the positienctient . . . .")see alsd’l.’'s Mem.

(not citing_Gen. Mills); PI's Reply (same).
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environmentally friendly constitutes an unlawfidde practiceinder the CPPAsee generally
Compl., and notvhetherglyphosatés presencén the Products is harmful or unsafe. This
determinatiorregarding unlawful trade practicesll not depend on whether Bigelow has
complied withthe tolerance levels f@lyphosate in food products set by the EPA, and therefore,

EPAregulations do not necessarily raise a federal issu@rdanic Consumers Ass'n v. Gen.

Mills, a strikingly similar case also brought twe OCA, another member of this Court held that
the OCA'’s claim that General Mills’s marketing of a food containghgphosateas “healthy”
violated the CPPA @l not necessarily raise a federal issue because, among other reasons, the
“claim d[id] not depend on the allegation that glyphosate is unsafe” under EPA regulations.

Organic Consumers Ass’n v. Gen. Mills, 235 F. Supp. 3d at 231. In the Court’s view, if the EPA

regulations regarding glyphosate safety levels in faddhdt need to be interpreted or applied to
determine whether marketing a food containing glyphasatiéealthy” violatd the CPPAsee

id. at 231-32, those regulations certainly do not need to be interpreted or applied in this case
either, because a food product need not be unsafe in order to be unnatural or not environmentally
friendly. Therefore, the EPA regulations are not necessarily raising B@CA’s claim.

Third and finally, Bigelow argues that “[tlhe FDA and EPA govern food labeling
requirements,” ‘flhe FDA has expressly addressed [the p]laintiff's claim . . . [, and u]nder
applicable FDA regulations, such incidental substances are expressiytesdm disclosure
on food labels.”Def.’'s Opp’nat 18(citation and emphasis omittedi\ccording to Bigelowthe
OCA's claim “demands that the Court examine and interpret feferd labeling laws that
address thé&lisclosure of the presence and the health effects of ingesting glyphosattéér to
adjudicatethe claim Id. (first quoting Compl.  96; then citing 21 C.F.R. § 101.100(a)(3)(ii),

(i) (2017)). The Court disages.
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Bigelow’s exact argument was also raised, and rejecte@rganic Consumers Ass’'n v.

Gen. Mills In that case, like Bigelow, General Mills “argue[d] that [EA’s] claim w[ould]
require a court to ‘assess the meaning and effect’ of the[] feggnahtions regarding what
must be disclosed on food labels “to avoid being ‘misbranded’ under federalCagahic

Consumers Ass'n v. Gen. Mills, 235 F. Supp. 3d at 232. The Court disagreed, stating that

OCA’s
claim is that it is the undisclosedagence of glyphosate in conjunction with labels
or advertisements of the products as “natural” and “healthy” that violates the
[JCPPA. That claim does not require the application of existing federal disclosure
regulations.Moreover, even ifthe OCA’s] claim were based entirely on [General
Mills’s] failure to disclose the presence of glyphosate, the fact that federal

regulations do not require disclosure would be a defense, not a bgdssisomg
under”]jurisdiction.

The Court finds this reasoning persuasive and adopts it ieegOCA'’s claim in this
case, that Bigelow’s marketing of the Products as natural or environméné&albjly violates the
CPPA, ‘does not require the application of existiederal disclosureegulations,” andthe fact
that federal regulations do not require disclogafglyphosatgwould be adefense,’id.

(emphasis added), not a basis for federal question jurisdisgeid.; see als&aterpillar 482

U.S. at 399 (“[A]ldefendantannotmerely by injecting a federal question into an action that
asserts what is plainly a stdéev claim, transform the action into one arising under federal law,
thereby selecting the forum in which the claim shall be litigated. Ifendant could do sahe
plaintiff would be master of nothing. Congress has long since decided that téeferedes do

not provide a basis for removal."Therefore federal food labeling requirements do not
necessarily raise a federal issue because those requirementst wékd to be interpreted or

applied in this caseAccordingly, because no federal isssi@ecessarily raised by tkiECA’s

21



claim, the Court concludes that it does not have federal question jurisdictius Tase See28
U.S.C. § 133T.
C. Attorney’s Fees

The OCA request “just costs, including attorney&es, incurred as a result of Bigelsw
improper removal,” should it prevail on its motion for remand. Pl.’s Mem. aTh6.Supreme
Court has held that “the standard for awarding fees should turre saakonableness of the
removal[, anda]bsent unusual circumstances, courts may award attorney’s fees under 8§ 1447(c)
only where the removing party lacked an objectively reasonable basis fargeskioval.”

Martin v. Franklin Capital Corp., 546 U.S. 132, 141 (2009.basis for removal isbjectively

reasonable when it ‘has at least some logical and precedential force.” Walkerter Sks

Co., LLC, Civ. Action No. 15-1005 (JDB), 2016 WL 3255009, at *1 (D.D.C. June 13, 2016)

(quoting_ Knop v. Mackall, 645 F.3d 381, 383 (D.C. Cir. 201Bgcausdhere is a“lack of

recent, catrolling [Circuit] authority on how the ‘non-aggregation’ and ‘either-viewpoint’

doctrines interact, Handsome Brook Farm, 222 F. Supp. 3d at 79, “notwithstanding the thrust

of the opinions of the district courts in this CircuBfeathe DC232 F. Supp. 3d at 172, the
Court concludes that Bigelow did not lagk objectively reasonable basis for seeking removal.
Accordingly, the Court will deche to award th©CA attorneysfees associated with this
remand litigation.
V. CONCLUSION
Because the Coutfinds that this case does rgattisfythe requirements faither

diversity or federal question jurisdiction, it must remémelcase¢o Superior Court. And,

7 Because no federal issue is necessarily raised, the Court need not consideaitiiag&unnfactors. SeeGunn
568U.S. at 258.
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because th€ourt finds thaBigelow had an objectively reasonable basis for removal, the Court
will denythe OCA's request foattorneys’ feesFinally, the Court denies as moot Bigelew
request for oral argument.

SO ORDERED this 2%th day ofJune, 2018.

REGGIE B. WALTON
United States District Judge

8 The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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