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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Z.B., a minor, by and through his mother,
Sylvia Sanchez,

Plaintiff
V.

THE DISTRICT OF COLUMBIA et al.,
Defendang

Civil Action No. 18-87 CKK)

MEMORANDUM OPINION
(February 162018)

This case is about a disagreement over which schduoldawith autismshould attend.
That child,Z.B., is currently attendinthe nonpublic Kingsbury Day School, but District of
Columbia Public Schools (“DCPS”) has determined that the proper locétsenvice to
implement Z.B.’s Individualized Education Program (“IEP”) is another nonputhicad,
Kennedy Krieger. Plaintiff has filed this lawsuit seeking an order thatrérBain at Kingsbury
Day School at public expensafter filing suit, Plaintiff filed the currently pending [9] Motion
for Preliminary Injunction to Compel StaBut under the Individuals with Disabilities Education
Act (“IDEA”). In summary formPlaintiff's motion seeks to take advantage of a provisighef
IDEA which allows a childwith disabilities, under certain circumstandestemain in his or her
current educational placement while the appropriateness of a proposed chaiygedd.lit

Havingcarefully reviewed thadministrativerecord, the pleadingsand the rievant

authoritiesthe Courtdetermines that Plaintifé not entitled to a stagut injunction because

! The Court’s consideration has focused on the following documents:
e Pl’s Mot. for Preliminarynjunction to Compel Stay-Put under the Individuals
with Disabilities Education Act, ECF No.(9PI.’s Mot.);
e Def’s Oppn to Pl.’'s Mot. for Preliminary Injunction to Compel Stay-Put under
the Individuals with Disabilities Education Act, ECF No.(1Befs. Oppn”);
e Pl’s Reply to Defs Oppn to Pl.’s Mot. for Preliminary Injunction to Compel
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Plaintiff is not challenging a fundamental change to Z.Burrent educational placement
Plaintiff's Motion for Preliminary Injunction to Compel St&ut isthereforeDENIED. By
separatérder, the Court will instruct the parties to meet and confer and propose a schedule for
briefing dispositive motions in this matter.
. BACKGROUND

A. Statutory Background

The IDEA was enacted to “ensure thatchlildren with disabilities have available to
them a freeappropriate public educatidhat emphasizes special education and related services
designed to meet their unique needs and prepare them for further educationfreanpland
independent living.” 20 U.S.C. § 1400(d)(1)(A). Once a child is identified as disabled, the
school district within which the child resides must convene a meeting of a nuiftiiciary team
to develop anEP for the studentSee § 1414.“The IEP is in brief a comprehensive statement
of the educational needs of a handicapped child and the specially designed instructitateahd re
services to be employed to meet those neeldeohard v. McKenzie, 869 F.2d 1558, 1560 n.1
(D.C. Cir. 1989) (quotingsch. Comm. of the Town of Burlington v. Dept. of Educ., 471 U.S. 359,
368 (1985)). As such, it represents th@dus operandi” of the IDEA. Id. The IEP must be
formulated in accordance with the terms of the IDEA and “should be reasonkzihateal to
enable the child to achieve pasgy marks and advance from grade to gradBel”of Educ. of

Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 204 (1982PDnce the IEP is

StayPut under the Individuals with Disabilities Education Act, ECF No. 15
(“Pl’s Reply).
The Court has also reviewed the administrative record submitted by Defenldaauts.
exercise of its discretion, the Court finds that holding oral argument in tlos aaiuld not be
of assistancen rendering a decisiorsee LCVR 7(f).



developed, the school system must provide an appropriate educational placement that comports
with the IEP. See Alston v. District of Columbia, 439 F.Supp.2d 86, 90 (D.D.C.2006). “If no
suitable public school is available, the school system must pay the costs of seadiniptto
an appropriate private schoolReid exrel. Reid v. District of Columbia, 401 F.3d 516, 519
(D.C.Cir. 2005) (citation and internal editing omitted).
If the parent of a child receiving services pursuant to the IDEA believes his drilaes

IEP or school placement is inadequate, the parent may file a “due process ©bmfglgi, 20
U.S.C. § 1415(b)(7)(A). The IDEA further provides that

Except as provided in subsection (k)(4), during the pendency of any

proceedings conducted pursuant to this section, unless the State or

local educational agency and the parents otherwigeatre child

shall remain in the theaurrent educational placement of the child,

or, if applying for initial admission to a public school, shall, with the

consent of the parents, be placed in the public school program until

all such proceedings have bemmpleted.
Id. 8 1415(j). Known as thestayput provision,” this section mandates that once a parent files a
due process complaint, “the child shall remain in the interim alternative edwata@biing
pending the decision of the hearing officer . . . unless the parent and the State or local
educational agency agree otherwiskl’ 8§ 1415(k)(4).A party seeking a stagut injunction
“must identify, at a minimum, a fundamental change in, or elimination of a basic ¢lehtlea
education program in der for the change to qualify as a change in educational
placement.” Lunceford v. D.C. Bd. of Educ., 745 F.2d 1577, 1582 (D.C. Cir. 1984).
B. Factual Background

Plaintiff Z.B. has been identified as a High Function Student on the Autism Spectrum.

See Am. Compl., ECF No. 3, 1 5. Z.B. is thirteen years old and currently enrolled in the 8th

grade at Kingsburfpay School, a nonpublic school in Washington DI@. Z.B.’s October 12,



2016 IEPnotes that, among other things, Z.B. requires a small classvilz a low students-

teacher ratio, individualized instruction, and counseling for behavioral and social ik

29. That IEP currently provides for Z.B. to have 26 hours per weedpetialized instruction

outside the general education sejia80 minutes per month of occupational therapy services
outside the general education setting, 360 minutes per month of physical theraggssanside

the general education setting, 240 minutes per month of sfmegliage pathology services

outside the general education setting, and 360 minutes per month of behavioral support services
outsidethe general education settjng a normal school yeatd. § 28

On April 14, 2017DCPSsentPlaintiff adocumentertitled “Prior Written Notice- Intent
to Discuss Change in Placementfiich proposed meeting to discuss moving Zt8mn
Kingsbury Day Schodb a different placemenior the2017-18school year Id.  31. Between
April and June 2017, Defendant allegedly attempteuetsuaddlaintiff Sanchezo allow Z.B.
to visit other nonpublic schootkatZ.B. might attend, but Plaintiftlid not agree with Z.B.
changing schools becausige contended th#te alternatives were not able to implem&m.’s
IEP, and becawsof the distance betweémose schoolandPlaintiff's home. Id. 1 34.

On July 11, 201D CPSsubmitted a referral for Z.B. to the nonpublic school Kennedy
Krieger. Id. 1 36. On August 7, 2017, Z.B. was accepted into Kennedy Krieger with an 11-
month program, including: 30 hours per week of classroom instruction during the school year, 22
hours per week of classroom instruction during the summer, 240 minutes per month of direct
speech and language therapy, 480 minutes per month of direct occupational therapy, 380 minut
per month of direct behavioral support services, and 360 minutes per month of direct physical

therapy services, and daily transportatioe.  37.



On Augustll, 2017, Plaintiff filed a due process complaint with the District of i@bla
Office of the State Superintendent of Educatmuchallenge DCPS decision that Kennedy
Krieger is now the proper location of services for ZBEP. Id. 6. The Hearing Offican
that proceeding ultimatelgsued a determination that Plaintiff had not carried her burdef.
11. In pertinent part, the Hearing Officer concluded that Kennedy Krieged coplement
Z.B.’s IEP, thatthe differencebetweerKingsbury Day School and Kennedy Kriegee.( tha
Kennedy Krieger has a shorter bell schedule but provides services over a loroghr per
represented only arfinor discrepancy in servicesghd thaZz.B.’s move to Kennedy Krieger
would therefore bed change in service locations rather than a change in placem&tit3-16.

Plaintiff now brings this lawsuitnder theDEA, the Rehabilitation Act of 1973, and the
District of Columbia Human Rights Act, withe aim ofkeepng Z.B. at Kingsbury Day
School?> Am. Compl. 1. On February 1, 2018, Plaintiff filed the pending Motion for
Preliminarylnjunction, which seeks a stay-put injunction under the IDE& Pl.’s Mot The
Court held a teleconference with the parties the next day to establish angmyabdefing
schedule. The motion is now fully briefed and ripe for resolution.

1. DISCUSSION

Without making any ruling on thdtimate merits of Plaintiff's claims in this cagbe
Court finds that Plaintiff is not entitled to a preliminamyunction under the “stay-put” provision
of thelDEA. “Because the ‘stay put’ provision imposes an automatic statutory injunction, the

traditional four-part test for an injunction does not app®.K. exrd. Kleinv. D.C., 962 F.

2 Plaintiff' s claims undethe Rehabilitation Act of 197and the District of Columbia
Human Rights Acare not relevant to the currenthgnding motion. Defendants have indicated
that they intend to move to dismiss those claieg Defs! Oppn at 17 n.7 The partieshall
meet and confer before any such motion is filed.



Supp. 2d 227, 232 (D.D.C. 2013 also G.B. v. D.C., 78 F. Supp. 3d 109, 113 (D.D.C. 2015)
(same)® Instead, the Court musimply determine whether the propogeansfer to Kennedy
Krieger school would representfandamental change” to Z.B.’s “thezurrent educational
placement” at the time Z.B.’s due processplaint was filed See G.B., 78 F. Supp. 3d at 113.

Plaintiff argueghatthe proposed transfer of Z.B. to Kennedy Krieger schayders the
stayput provision because Kennedy Krieger has a slightly shorter bell schieanlihgsbury
Day School, Kennedy Krieger’'s school year is one month longer than Kingsburycbaegl's,
Kennedy Krieger is further away from Z.B.’s home than Kingsbury Day Scandbecause
Z.B. responds negatively to changes inrbigine. See Pl.’s Mot. at 14-15.

Without in any way minimizing Plaintiff's concerns about changes to Z.B.’sagidug
the Court is not persuaded thatgbdifferencesdbetween the schools asgnificantenough to
justify the injunction Plaintiff seeksAs an initial matter, it is important to note tiaB.’s
placement aKingsbury Day School alone is ndtB.’s “thencurrent educational placemeror
the purpose of the Court’s stawt analysis.See D.K., 962 F. Supp. 2dt 233(“The physical
school location alone does not constitute an ‘educational placemeidtiison v. D.C., 839 F.
Supp. 2d 173, 177 (D.D.C. 2012Y ke fundamental flaw in Plaintiffsargument is the
underlying assumption that M.g.°educational placement’ is tiplysical school he attends.”).
Although the IDEA does not defingtfencurrent educational placement,” “ataihave
explained that a child’s educational placeniéaits somewhere between the physical school

attended by a child and the abstract goals of a shiltP.” Johnson, 839 F. Supp. 2dt176-77

3 Accordingly, the Court has not focused on the arguments about the traditionahfour-
test in Defendant®pposition to Plaintiff's motion See Defs! Oppn at 16-18. Both parties
agree thathat test does not applgee Defs! Oppn at 17; P1.5 Reply at 4.
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(quotingBd. of Educ. of Cmty. High Sch. Dist. No. 218, Cook Cnty., Ill. v. Ill. State Bd. of
Educ., 103 F.3d 545, 548 (7th Cir.1996)).

Accordingly, the Couts focusis not on the particular school locati®d@PS has
proposedor Z.B., butinsteadon whethethe educational services Z.B. would receivéhat
schoolarebasically the samas those envisioned in his IEP and thaislerrently receiving.
As theD.C. Circuit has held, Plaintiff “must identify, at a minimum, a fundamentalggham or
elimination of a basic element of the education program in order for the change tp @ualif
change in educational placemenkinceford, 745 F.2dat 1582.

Degite the complaints Plaintiff has about Kennedy Kriéglkarcation and schedule, the
record suggests that the educational services Z.B. would rexteivat schochrenot
significantly different than the education Z.8urrently receives at Kingsbury Day Scho8loth
arenonpublic schoolat whichZ.B. would receive speech and language therapy, occupational
therapy, behavioral support services and physical therapy seoutstde of the general
education settingCompare AR287with AR304. Therecord before the Court contains
testimony from Kennedy Krieger officials and the determination of the He@finger that
Kennedy Kriegers able to implement Z.B.’surrentlEP. See AR12 (finding that Kennedy
Krieger “can provide the services listed on [Z.B.’s] IEP”); AR48M¢; AR901 (testimony
from Kennedy Krieger official that the school can implement Z.B.’s FEBnder these
circumstances, the Court is not convinced that the proposed change of sohsbtstes a

change in educational placement.

4 Without making any final ruling on the issue, it appears thatything, it isKingsbury
Day Schoothat may have been having difficulty implementing ZsBEP recently.See AR16
(citing “the reasonable concerns DCPS continued to have about [Kingsbury Day Sichool’
appropriateness to meet [Z.8.need?; id. (noting that an independent education consultant
determined that Kingsbury Day School “was not appropriatedd.).
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Plaintiff is correct thathe educational services that ZiBintended taeceive at
Kingsbury Day Schodlwhich are reflected on his IGRre notexactly the same athose Z.B.
wouldreceive at Kennedy KriegePrimarily, Plaintiff's complaint abow¢ennedy Kriegers
that ithas a one-month longer school year (and therefore a shorter summer vacatian)
slightly shorter bell schedule than Kingsbury Day Schodles&differences ketween the
schoolsarenot fundamental enough &low Plaintiff toinvoke the “stay-put” provisionThe
schools simply take a slightly different approach to schedulifigte it is true that Kennedy
Krieger’s bell schedule (30 hours per week) is two hours shorter than Kingsbury il Sc
(32 hours per week), this difference is due to the fact that Kennedy Kriegieosl year (11
months) is longer than Kingsbury Day School’s school year (10 months). AR12-13, 15.
Kennedy Krieger apparently believimtits students benefit from this schedule adjustment
because theyrfeed a great deal of support and maintaining their structure is important for them.”
Id. The Hearing Officer determined, and the Court prelinipagrees, that the fact that the
“schools structure their weeks differently, resulting in a different bb#duale,” represents only
a“minor discrepancy in servicés AR15.

Relatedly Plaintiff argues tha& stayput injunction is warranted here becaase
Kennedy KriegeZ.B. wouldreceive slightly fewer weekly hours of “specialized instruction”
during the school yedhan theamount listed on his IEP. This changenerely derivative of the
differences in the school’s bell schedulest the Court haalready discusseabove, and
determineddoes not constitute fundamental change to Z.B.’s educational placement
“Specialized instructionin this context apparenthgfersto the instruction Z.Breceivesat all
times during the schoadlay except when Z.B. is receivipgrticular sevicesrequired by his IEP

(i.e., occupational therapy, physical therapy, spdanguage pathology and behavioral support



services) AR1101-03. The number of “specialized instruction” hamw&.B.’s IEPwas
derived bysimply subtracting the time set fihrosespecific types of servicesB. was
determined to neeflom the total bell schedule of Z.B.’s school (at that point, Kingsbury Day
School). Id. Thetestimony in the record before the Court is that the difference in the bell
schedules, and thresultingdifference in “specialized instruction” houdnes not mean that
Kennedy Krieger cannot fulfill Z.B.’s IEPLd.; seealso AR12 (finding that Kennedy Krieger
“can provide the services listed on [Z.B.’s] IEP”); ARBame); AR901 (testimony from
Kennedy Krieger official that the school can implement Z.B.’s IEP).

Finally, Plaintiff's concerns regarding the difficulty Z.B. might have tramsihg
between schools, and the extra distance Z.B. would have to travel tdkexaicedy Krieger
while by no means inconsequential—are not sufficiedietnonstrate a “fundamental” change in
Z.B.’s educational program.As Plaintiff Sanchez concedes, she herself has sought to change
Z.B.’s location of service from Kingsbury Day School in the p&e& Am. Compl. § 14. And
the extra commute distantdeat would be required for Z.B. to attend Kennedy Krieger
(approximatéy 10 miles) while not negligible, ilsonot so substantial that it would have a
fundamental impact on Z.B.’s educational program or experiegseDel eon v. Susquehanna
Cmty. Sch. Dist., 747 F.2d 149, 154 (3d Cir. 1984) (holding that “[m]inor changes in the daily
transportation routine . . . will not generally have such an impact on thesde#ahing

experience” to justify a stagut injunction).

® Plaintiff indicates that by regulation the IDEA requires that a thijdacement be as
close as possible to the child’s hon&e Pl.'s Mot. at 14; Pl.’s Reply at 6. The Court views this
argument as relating more to the merits of Plaistidomplaint bout the proposed change, not
to whether a staput injunction is warranted because a fundamental change ts ZiBrent
educational placement has been proposed.



Because it appears that bétimgsbury Day School and Kennedy Kriegamn implement
Z.B.’s IEP and provide basically the same educational services, DCPS has not proposed a
fundamental change ®B.’s thencurrent educational placemerfiee D.K., 962 F. Supp. 2dt
233 (holding that “a transfer from [one school] to [another] does not constithenge in
‘educational placement,” and the ‘stay put’ provision does not apply” becglseeievant to
the requirements of [the student’s] IEP, [both schools] are the samestay-put injunction is
accordingly not warranted.
V. CONCLUSION
For the foregoing reasons, the Court finds that Plaintiff has not demonstrated tHasDCP
determination that Kennedy Krieger is the appropriate location of servicéBforonstitutes a
“fundamental change” to Z.B.’s “theturrent educational placement.” @rdingly, the Court
will DENY Plaintiff's Motion for Prelimnary Injunction to Compel Stay-Pufin appropriate
Order accompanies this Memorand@ninion, which sets forth dates for moving forward with
this litigation. However, the Court encourages the parties to consider ways t@geter to
resolve thisensitivedisputewithout further litigation.
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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