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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JERRY L.CARR,
Plaintiff, Civil Action No.: 18-356RC)
V. Re Document Ne.: 7, 14
JEFFERSONB. SESSIONSet al.

Defendans.

MEMORANDUM OPINION

GRANTING DEFENDANTS’ MOTION TO DISMISS;
DENYING PLAINTIFF 'SMOTION TO AMEND THE COMPLAINT

I. INTRODUCTION

Plaintiff Jerry L. Carr, proceedino se brings this action againgte United States
Attorney General, the Department of Justice, and the United States (coljective
governmeri)) seeking justicdor a series of eventsccurring in Ohio and the District of
Columbiaover the lasthirty yeas. He claims that the federal government, a law firm, and
several individuals have conspired to deprive him of his livelihood and his fredei@sently
before the Court aréaé governmerd motionto dismissthe actiorandMr. Carr’smotion to
amend the @amplaint.

Because this action is the latest in a series of litigation campaigns waged byriMr. Ca
manyof Mr. Carr’s claims are barred bgs judicata Mr. Carr’sclaims not barred bses
judicataaretime barred And it would be futile for Mr. Carr to amend his complaint because his
proposed amendments could not survive a motion to disfoighe same reasons that the
current complaint cannot survive. The Court threns the government’s motion to dismiss and

deniesMr. Carr’'s motion to amend.
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II. FACTUAL BACKGROUND

This actiontraces its origins tthe 1980s, whemaill-fateddisputebetweerMr. Carrand
his co-workers at Champion International Corporation (“Champion”) presi@hampionto fire
Mr. Carr. SeeCompl. 11 81, 102—-03, ECF No. Champion’s decision unleased Mr. Carr upon
the federal court system, through which hefilad a series ofawsuitsto defeat what he views
as a widespread conspiracy against h8ee, e.qid. 11 3641, 82-93. The latest turn in this
alleged conspirgchas brought Mr. Carr before this Court.

To provide context for itdecision the Court will briefly summariz®r. Carr’s litigation
history. After Champion fired himMr. Carrsued Champion and several co-workers under 42
U.S.C. § 1981.SeeDefs.” Mem. SuppMot. Dismiss(“Defs.” Mem.”) Ex. 1 (“Judge Manos
Order”), ECF No. 7-1X Having lost at trial in that action, Mr. Carr and his nwife, a former
Champion employee who wéised around the same time, brought a second action under the
Racketeeinfluenced and Corrupt Organization®R({CO”) Act againstChampionjts legal
counsel, Frost Brown Todd LLCFrost”), and several judgeasserting that Frost oversaw an
organized crime network that extorted Mr. Carr and his wieeld. at 3-4; Compl. 11 13-18.

In response to these filings, Judge John Maridise SoutherrDistrict of Ohiopermanently

! The Courttakes judicial notice of Judge Manos’s order, and the other orders and
opinions cited below, without converting the government’s motion to dismiss into a motion for
summary judgmentin considering whether a complaint adequately states a cldocoud may
consider the facts alleged in the complaint, documents attached thereto or incorheraie,
and matters of which it may take judicial noticBteéwart v. Nat'l Educ. Ass’@71 F.3d 169,

173 (D.C.Cir. 2006)(citing EEOC v. St. Francis Xavier Parochial Schl7 F.3d 621, 624-25
(D.C. Cir. 1997)).And it is well-established thahe Court may take judicial notice jodicial
opinions related to the current actiodovad Commins. Co. v. Bell Atl. Corp407 F.3d 1220,
1222 (D.C. Cir. 2005)nting that acourt may look to “relevant opinions . . . upon a motion to
dismiss”(citing Marshall Cty. Health Care Auth. v. Shala@88 F.2d 1221, 1228 (D.C. Cir.
1993))) Does I througHll v. District of Columbia 238 F. Supp. 2d 212, 216-17 (D.D.C. 2002)
(“[Clourts ‘are allowed to take judicial notice . . . of prior litigation.” (quotiBtack v. Arthur

18 F. Supp. 2d 1127, 1131 (D. Or. 1998))).



enjoinedMr. Carrand his wife fronbringingcertain types ofctionsin federal court SeeJudge
Manos Order at0-11.

Notwithstandingludge Manos’®©rder, Mr. Carrcontinued pursuing his cause,
attempting to enlist the FBI and various otfeteral agenciem bringingFrost’sconspiracy to
light. Compl.q1 29-34, 45, 74—-77 These effortavereunsuccessful, howevallegedly
because of Frost'sontrol over the governmentd. [ 77#78, 99-101, 103. In 2008r. Carr
filed another RCO suif this timein thisjurisdiction SeeCompl.,Carr v. Frost Brown & Todd
No. 06€v-1893 (D.D.C. Nov. 3, 2006), ECF No. 1 (“2006 Compl.”); Confifil36-44. Judge
JamesRobertson concludetiat the2006complaint was “substantially identi¢ab Mr. Carr’s
previous lawsuitsandhedismissed th006 complaint with prejudic&eeDefs.” Mem. EXx. 2
(“Judge Robertson Ordergt3—4, ECF No. 7-2.

Around the time ofhat dismissalMr. Carrwas interviewedby Deputy United States
MarshalJoel Kimmetand FBI Agent Terrence Morargardingthreatening phone calldr. Carr
allegedlymade to Judge Robertson’s chamb&eseCompl.,USA v. Carr No. 07€r-0107 (S.D.
Ohio May 1, 2007), ECF No. 2; Compl. {1 45, 4%at investigation resulted Mr. Carr
pleadingguilty to posgssng a firearm after having been previously committed to a mental
institution SeeDefs.” Mem.Ex. 3 ECF No. 7-3. After serving his sentenkt, Carrfiled a
motion withthe Southern District of Ohio to clear his criminal recoetihovethe label of
“mentally ill” from his record, and vacate Judge Masasanction Compl. §{ 82-92. Judge
MichaelBarrett denied the motidior lack of jurisdction. SeeDefs.” Mem.EXx. 4(“Judge
Barrett Order”) ECF No. 7-4. Mr. Carrappealed thatrder to the SixtiCircuit, which affirmed

Judge Barrett’s decisiorSeeDefs.” Mem. Ex. 5, ECF No. 7-5.



Finally, Mr. Carrfiled this actionin early-2018, recounting the events above as pieces in
a largescaleconspiracyled by Frost to deprive him of his constitutionaghts See generally
Compl. He suesundervarious federal statutes, both civil and crimjhalleging thathe
government failed to pperly supervise the federal agents involved im éfieged conspiracy
over the padtirty odd yearsand failed to proteddr. Carr’'sconstitutional rights.The
government has moved to dismiss the action under Federal Rule of Civil Procedure,12(b)(6
arguing,in part that thecomplaint is barred bses judicata andthatany claims not barred by
res judicataare time barred under the applicable statofdimitations® See generallpefs.’
Mot. Dismiss, ECF No. 7After the government filed its main to dismiss, Mr. Carr moved to
add ntentional tort claima to his complaintSeePl.’s Mot. Amend at 1, ECF No. 18o0th
motions areripe for the Court’s review
[ll. LEGAL STANDARD
A. Federal Rule 12(b)(6)
To survive a motion to dismiss under Federal Rul®)(8), a complaint must contain
sufficient factual matter, accepted as true, to “state a claim to relief that is [#aursits face,”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|\550 U.S. 544,

570 (2007)).Theplaintiff’s right to relief must rise above the “speculative levékiombly

2 The Court encountered some difficulty in determining which statutes unierlie
Carr’saction, given the complaint’s scattershot use of statutory citations. BehauSeurt
must constru@ro secomplaints liberallyseeBrown v. Whole Foods Mkt. Grpnc., 789 F.3d
146, 150-52 (D.C. Cir. 2015 therton v. D.COffice of Mayor 567 F.3d 672, 681 (D.C. Cir.
2009), it will make generous inferences in identifying appropriate causesaf tetMr. Carr’'s
allegations.

3 Mr. Carrfiled an additional memrandum on September 13, 2018, informing the Court
that Frost had recently hired a former Department of Justice prosecutor ax assrciate See
Mem.at -2, ECF No 11. Upon review of the memorandum, the Court finds it irrelevavit to
Carr'slegd claims against thgovernment defendants named in this action.



550 U.S. at 555-56"Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements,” are therefore insufficient to withstand a motiosnhisdi Igbal, 556
U.S. at 678. A court need not accept a plaintiff's legal conclusions asérig.,, nor must a
court presume the veracity of legal conclusions that are couched as fact@icaiedGee
Twombly 550 U.S. at 555.

This Court constrespro secomplaintdiberally. Atherton v. D.COffice of Mayoy 567
F.3d 672, 681 (D.C. Cir. 2009). Thidr. Carr’'scomplaint “must be held to less stringent
standards than formal pleadings drafted by lawyeld.(quotingEricksonv. Pardus551U.S.
89, 94 (2007)). Even under this liberal standamtoasecomplainant must plead facts that
allow the Court to infer “more than the mere possibility of miscondudt.’at 681-82 (quoting
Igbal, 556 U.S at679). A court considering@o seplaintiff’s complaint should look to “all
filings, including filings responsive to a motion to disnii®rown v. Whole Foods Mkt. Grp.,
Inc., 789 F.3d 146, 152 (D.C. Cir. 2015), to discern whether the plaintiff has “nudgéd [his
claim[s] across the line fromonceivable to plausible.”ld. (quotingTwombly 550 U.S. at 570).
“The Court need not,however,“assume the role of thero seplaintiff’'s advocat€. Mehrbach
v. Citibank N.A, 316 F. Supp. 3d 264, 268 (D.D.C. 201&)need not stalk the record fiod
support forMr. Carr’s claims.Sun v. D.C. Gov;t133 F. Supp. 3d 155, 168 n.6 (D.D.C. 2015).

B. Federal Rule15(a)

Federal Rule of Civil Procedure 15(a) permits a plaintiff to amendomplaint once as
a matter of course within 21 days of serving it or within 21 days of the filiag@$ponsive
pleading or Rule 12(b) motiorSeeFed. R. Civ. P15(a)(1). Otherwisethe plaintiffmay amend
his pleading only with the opposing party’s written consent—which has been denied in this

case—or the Court’s leave. Fed. R. Civ. P. 15(a)(2).



“The decision to grant or deny leave to amend . . . is vested in the sound discretion of the
trial court.” Commodoe-Mensah v. Delta Air Lines, Ina842 F. Supp. 2d 50, 52 (D.D.C. 2012)
(citing Doe v. McMillan 566 F.2d 713, 720 (D.C. Cir. 1977)). And Rule 15 instructs courts to
“freely give leave when justice so requires.” Fed. R. Civ. P. 15(a3€8;alsdBelizan v.
Hershon 434 F.3d 579, 582 (D.C. Cir. 2006) (explaining that Rule 15 “is to be construed
liberally”). “[L]Jeave to amend is particularly appropriate when a pldiptibceedsgpro se”
Moore v. Agency for Int'| Dey994 F.2d 874, 877 (D.C. Cir. 1993). Generous standard
notwithstanding, courts may deny leave to amend for such reasons as “undue deiah loa
dilatory motive on the part of the movant, repeated failure to cure deficiencasdndments
previously allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, [or] futility of amendmentFoman v. Davis371 U.S. 178, 182 (1962).

IV. ANALYSIS

The government argudisat Mr. Carr’s complaint should be dismissed because, among
other reasondMr. Carr’s claims arbarred byres judicataandtheapplicablestatute of
limitations. The government argues that Mr. Carr’s proposed complaint amendments should be
rejected for the same reasorihe Courtagrees for the reasons stated below, and it therefore
dismisses MrCarr’s action and denies his motion to amend the complaint.

A. Res Judicata

“Under the doctrine of res judicata, ‘a final judgment on the merits of an action
precludes the parties or their privies from relitigating issues that wemlo have beeraised
in that action.” Ashbourne v. Hansberr45 F. Supp. 3d 99, 103 (D.D.C. 2017) (emphasis in
original) (quotingDrake v. FAA 291 F.3d 59, 66 (D.C. Cir. 2002)Jhe doctrine applies a

previousaction“(1) involv[ed] the same claims or cause of actias the current action(2)



between the same parties or their privies, and (3) there has been a final, vatidrjudg the
merits, (4) by a court of competent jurisdictiorSinalls v. United State471 F.3d 186, 192
(D.C. Cir. 2006)citing Blonder-Tongue Labs, Inc. v. Univ. of lll. Found02 U.S. 313, 323-24
(1971);Comm’r of Internal Revenue v. Sunnd@3 U.S. 591, 597 (1948)Whether two cases
involve the same cause of action is determined by “whether they share thawseames of
facts!” Ashbourne245 F. Supp. 3d at 103-04 (quotigpke 291 F.3cat 66). Andwhether
two cases share the same nucleus of fdepends on “the facts surrounding the transaction or
occurrence which operate to constitute the cause of action, not the legal theory ufpoa whic
litigant relies.”Page v. United Stateg29 F.2d 818, 820 (D.C. Cir. 1984).

“Res judicatanay be raised in a 12(b)(6) motion to dismiss for failure to state a claim
when the defense appears on the face of the complaint and anylmatewhich the court may
take judicial notice.”Middleton v. DOL.318 F. Supp. 3d 81, 86 (D.D.C. 2018) (quoting
Sheppard v. District of Columhia@91 F.Supp.2d 1, 5 n.3 (D.D.C. 201 Ege alsdHemphillv.
Kimberly-Clark Corp, 530 F. Supp. 2d 108, 11.D.C.2008). And as noted above, the Court
may take judicial notice ajpinions and orders from other proceedinGsevad Commins. Co.

v. Bell Atl. Corp, 407 F.3d 1220, 1222 (D.C. Cir. 200Bpes | through Il v. Dstrict of
Columbig 238 F. Supp. 2d 212, 216-17 (D.D.C. 2002).

According to he governmentludge Robertson’s 20@rsmissal oMr. Carr’s 2006
complaintand Judge Barrett’'s 2011 denwdIMr. Carr's motionto clear his recorarMr.

Carrs current action undees judicatabecause “nothing abolltis] [current][c]lomplaint is
new.” Defs.” Mem.at 11. The government is correct in pakVhile Judge Robertson2007
decisionhasres judicataeffecton Mr. Carr's current claims arising froqre-2007 conduct,

Judge Barrett’'2011decisiondoes not.



Res judicataequires dinal, valid judgment on the meritsSmalls 471 F.3cat192. And
it is wellestablished that dismissalth prejudice pursuant to a 12(b)(6) motion constitutes a
final judgment. Seed.; Haase v. Session835 F.2d 902, 906 (D.C. Cir. 1987). Judge
Robertson’s 2007atisionwas such a dismissabeelJudge Robertson Ordat4. On the other
hand, “[a]dismissalfor lack ofsubject mattejurisdiction does notonstituteadjudication on the
meritswith claim preclusive effect Gresham v. Disict of Columbia 66 F. Supp. 3d 178, 194
(D.D.C. 2014) ¢iting Miller v. Saxbe 396 F. Supp. 1260, 1261 (D.D.C. 1975)udge Barrett’s
2011decisiondeniedMr. Carrs motion on jurisdictional grounds, sodoes not havees
judicataeffect SeeJudge Barrett Order.

Res judicatas application herés thuslimited to wnduct addressed by Judge Robertson’s
2007 decision. That decision disposed of Mr. Carr’s claims arising from conduct thatdcc
before November 3, 2006, when Mr. Carr filed his s8ite generallg006 Compl.The
guestion, then, is whether Mr. Carr’'s 2006 complaint (1) invollkedsame claims or caussaf
action—the same “nucleus of facts*as the current action; arf@) implicatedthe same parties
or their privies.Smalls 471 F.3cat 192. The answer is yes.

Mr. Carrs 2006 complaint and the current complahare the same nucleus of facts
The 2006 complainallegeal violations ofMr. Carr’'srightsbased on actions and evelasyely
the sameif not identical, to the oneghallengedn his current complint SeegenerallyJudge
Robertson Order; 2006 Compl. Both complaints proffer the alleged Frost conspiracy as thei
central theory, arguing that Frost conliedithe federal law enforcement apparatus, arsthg
that apparatus as a shield, harrivied Carrin various ways.See2006 Compl. at 19-21; Compl.
19 77#78. More specifically, for instace, lmth complaintslaim thatMr. Carrwasunlawfully

imprisonedn a mental institutiolecausdroger Fisher, a psychologist alleged tarbErosts



pocket,sworefalse statements againdt. Carr. See2006 Compl. at 8, 14-1&ompl. T 19-23.
And both complaints assert that the Department of Justice and the FBI have takengt “corr
position” vis-avis Mr. Carrand his battle against Frost’s conspira®ge2006 Compl. at 20;
Compl.  82. The only significant difference between thedwoplaintsappears to be the
parties nameds defendants, and those defendants are in privity with eactf other.

“[O]ne in privity with another is said to be orso‘identified in interest with a party to
former litigation that he represents precisely the same legal right in respexstdbjact matter
involved.” Gresham66 F. Supp. 3d at 192 (quotidgfferson Sch. of Sasci v. Subversive
Activities Control Bd.331 F.2d 76, 83 (D.C. Cir. 1963)). The 2006 complaint named two
Departnent of Justice officialghree FBIAgents, and one IR&gent as defendantsSee2006
Compl. @ 1-2. The currentomplaintnames the Attorney General, the Department of Justice,
and the United States dsfendantsclaiming that they were responsible &mtions takety
certain individuafederalofficials. SeePl.’s Opp’n Mot.Dismissat 52-53, ECF No. &. It is
well-established in this jurisdiction thdbr res judicatapurposes, the government, its agencies,
and its officers are in prity with one anotherSee Sgmelski v. U.S. Office of Special Counsel
926 F. Supp. 2d 238, 244-45 (D.D.C. 201\8%intyre v. Fulwood892 F. Supp. 2d 209, 215
(D.D.C. 2012). Thughe current defendangse in privity with the 200@efendants Gresham
66 F. Supp. 3d at 193.eBauseludge Robertson’s 20@#&cisionwas a final judgment on the

meritsregarding a complaint thahares the same nucleus of fagith the currentomplaint,

4 Mr. Carrs 2006 complaintlid not explicitly name the Department of Justice as a
defendant, but did raise allegations against the “U.S. Dept. of Justice” arisingtfiem
agency'salleged participation in Frost’s conspiracyee2006 Compl. at 19.

S Mr. Carr'svoluminous oppositiofiling does not contain page numbers. For ease of
reference, when referring to this filing the Court cites the page numbersatesidpy ECF.



along with partiesn privity with the currenparties Mr. Carr’s currentlaimsregardingpre-
2007 conducare barred byes judicata
B. Statute of Limitations

Having disposed of Mr. Carr’s claims arising from condhat occurred before
November 3, 2006, the Court now considdrs Carrs claimsregardingconduct that occurred
afterthat date See Pager729 F.2d at 820 (refusing to dismike plaintiff's complaint orres
judicatagrounds for conduct that occurred after thsrott court’s previousorder). Mr. Carr
seems to makiareegeneral accuions not previously litigatedrirst, Mr. Carr claims that
United SatesMarshal Joel Kimmetnade false assertiomns his probable caustatement
underlying Mr. Carr’s 2007 arrest and indictmeSeeCompl. 11 63—-67d. Ex. 23, ECF No. 1-
1 at 203—-2F. SecondMr. Carr claims that United Statdlarshals and FBAgents, specifically
Marshal Kimmet and FBAgent Terence MoranthreatenedMr. Carr’'slife around the time of
his 2007 arrest and 2008 motion to vacate Judge Manos’s 1991 Ge&tompl. 11 48, 82,
99(A). Third,Mr. Carrclaims thatAssistant Wited State#\ttorney(*“AUSA”) Leslie Williams
acted illegallyduringMr. Carr’s Sixth Circuitappealf Judge Barrett's 201@rder. SeeCompl.
1 93. Theprecise nature AAUSA Williams's allegedly illegal conduct is difficult tonderstand
from the complaint, butir. Carrs main thrust seems to be td)SA Williams “cover[ed] for”
the partieghat allegedly conspired tienyMr. Carrhis constitutional rightsld.; see alsdl.’s

Opp’n & 49 (“Leslie Williams again lies and covsic] the criminal activity by the D.0.J.™).

® Mr. Carr'scomplaint exhibits were filed togetherdneattachmenthat does not
contain page numbers. As with Mr. Carr’'s opposition filing, when referringetodmplaint
exhibitsthe Court cites the page numbers designated by ECF.

” Along with those three accusations, Mr. Carr vaguely alleges that Judge Robertson
acted improperlyguring Mr. Carr’s 208 action. SeeCompl. {1 39-44, 78, 110. However, Mr.
Carr specifically brings this allegation under 18 U.S.C. § 242, which criminally psnishe
individuals who deprive others of their rights under color of law. Compl. { 78. Because Mr.

10



Mr. Carrassertshatthe Attorney General, the Department of Justice, and the United
Statesare responsible for tBeallegedillegal actsbecause “the D.O.J. [] is the [t]op [lJaw
enforcement agency in the United States” and “Jeff Sessions is over [tjopDolde” See
Pls! Oppn at 53. Thus, a faireading ofMr. Carr's @mplaintis thatthe Attorney General, the
Department of Justice, and the United Stadkegally “fail[ed] to protect Mr. Carr'g
[c]onstitutional [r]lighs” from the alleged abuses of themployees and subordinatdd. The
government argues that, however the complaint is MadZarrs remaining clairs must be
dismissedecausehey arebarredby theapplicablestatute of limitations The Court agrees.

Federal Rule 12(b)(6) is the appropriate “vehicle for asserting the affierdsfense of
statutory time limitation.”Pearl v. Latham & Watkins LL®85 F. Supp. 2d 72, 80 (D.D.C.
2013). However, “[b]ecause statute of limitations issues often depend on contestiexhsoés
fact, dismissal is appropriate only if the complaint on its face is conclusinebarred.”
Moldea v. OvitzNo. 18¢v-0560, 2019 WL 465004, at *3 (D.D.C. Feb. 6, 2019) (quoting
Bregman v. Perles47 F.3d 875-76 (D.C. Cir. 2014)). Thus, the complaint’s allegations
themselves must “show that relief is barred by the applicable statute of limifatimmes v.

Bock 549 U.S. 199, 215 (200Aash. Metro. Area Transit Auth. v. Ark Union Stati®®3 F.

Carr has no private right of action under criminal statiesoud v. Sulimar816 F. Supp. 2d

77, 80 (D.D.C. 2011 )he has failed to state a claim upon which relief magranted. Judge
Manos’s 1991 Order, moreover, enjoins Mr. Carr “from filing in any court, an actiomsagay
state or federal judge, or any officer or employee of any court, fionadaken in the course of
their official duties.” Judge Manos Ordar10-11. Judge Manos’s Order thus bars Mr. Carr’s
claims against Judge Robertson and any other judge named in the complaint. Finally, Judge
Robertson would be covered by judicial immunity for any such cl&ee Atherton567 F.3d at
682 (“[JJudgesare not liable to civil actions for their judicial acts, even when such acts are in
excess of their jurisdiction, and are alleged to have been done maliciouslyuptlgdtr
(quotingBradley v. Fisher80 U.S. (13 Wall.) 335, 351 (1871))).

11



Supp. 3d 196, 203 (D.D.C. 201 Doulibaly v. Tillerson278 F. Supp. 3d 294, 300 (D.D.C.
2017). That is the case here.

Before addressing Mr. Carr’s claimbetCourtimustdeterminewhich statuteor statutes
of limitationsapply tothem Again, the scattershot natureMdf. Carr’'scomplaint makes this no
easy task. Most of the statutds. Carrcites are federal criminal statutes that provide him no
private right of action.SeeCompl. at 2see alsdMasoud v. Sulimar816 F. Supp. 2d 77, 80
(D.D.C. 2011) (“[C]riminal statutes, however, do not and cannot provide the basis for [a]
plaintiff’s civil causes of action.”). Thavil statuteMr. Carrcites mostis 42 U.S.C. § 1983.
SeeCompl. at 2-3. With minor exceptions not present here, § 1983 is inapplicable to federal
officials. See Williams v. United State396 F.3d 412, 414-16 (D.C. Cir. 2005)raf@ing all
inferences in favor dahe pro seplaintiff, howeverthe Court will analyze thstatute of
limitations question under the analogd@igensdoctrine, which applies to federal ageintsheir
individual capacitie§ See Berry v. Funkl46 F.3d 1003, 1013 (D.C. Cir. 1998e alsdPl.’s

Mot. Amend at 11 (T]heBivensaction should apply in this case?).

8 The camplaint does not name any individuals as defendants in their individual
capacities (Attorney General Sessions was not Attorney General cwginglévant period, and
thus must be named in his official capacity)hat saidthe Court liberally interprethe
complaint as lodging claims against the government officials named in its bedificaily
Marshal Kimmet, Agent Moran, and Ms. Williams, among others. However, individual
defendants must be served in their individual capacifegFed. R. Civ. P4(i)(3); Wilson v.
U.S. Park Police300 F.R.D. 606, 608 (D.D.C. 2014) (“When an officer or employee of the
government is sued in his or her individual capacity . . . personal service on the officer or
employee is required.”) There is no indication thany of tlose individuals have been served in
any capacity, individual or otherwise. And even #tlwere served, Mr. Carr’s claims against
themwould be time barred for the reasons set out below.

% Bivensclaims are not available against federal agencies or the United SSatigbal,
556 U.S. at 676Corr. Servs. Corp. v. Maleskb34 U.S. 61, 72 (2001DIC v. Meyer 510
U.S. 471, 477-78 (1994Abdelfattah v. DHS787 F.3d 524, 534 (D.C. Cir. 2015). And the
United States has not consented to be suethdmey damages arising frats employees’
allegedconstitutional violationsSee Meyer510 U.S. at 476—7&pps v. U.S. At Gen, 575 F.
Supp. 2d 232, 238 (D.D.C. 2008) (stating that the Federal Tort Claims Act “does not waive

12



The appropriate limitations period foBavensclaim is dictated by the relevant personal
injury statutes in the jurisdiction in which the conduct at issue occuBed.Lewis. Bayh 577
F. Supp. 2d 47, 51-52 (D.D.C. 2008). The alleged conduct here occurred in both Ohio and the
District of Columba. However, as notedr. Carrsuggests in his opposition brief that the
central issue in this casgthe failure of théAttorney General, the Department of Justice, and the
United Stateso adequately supervisieeir employees ansubordinatesSeePl.'s Opp’'n d 53
(“I am suing the D.O.J. for failure to protect my constitutional rights and Agdaemeral Jeff
Session[s] is the Attorney General over top of the D.O.B8causdhe government defendants
arebased in the District of ColumbiRistrict of Columbia law governs. Andi]'nthe context
of aBivensaction claiming the deprivation of constitutional rights, the D.C. Circuit has
instructed that D.C. Code § 12-30@bvides the relevant limitations period hree years at
most. Richardson v. Saul819 F. Supp. 3d 52, 67 (D.D.C. 2018) (citiigpo v. Unknown
Agent of CIA411 F. App’x 336, 336—37 (D.C. Cir. 20103ke alsdD.C. Code § 12-301(8)
(providing a threerear limitations period for actions “for which a limitation is not otherwise
speially prescribed”):

Next, the Court must determirvehen Mr. Carr’s claims accruedn most circumstanee
courts apply théstandard rule,” which states thie limitations period begins when a potential
plaintiff has a “complete and present causectiba.” Bay Area Laundry & Dry Cleaning

Pension Tr. Fund v. Ferbar Corp. of Cab22 U.S. 192, 201 (1997) (quotiRgwlings v. Ray

sovereignmmunity for constitutional torts” (citations omitted)Mr. Carr isthusbarred from
seeking damages frothe Department of Justice the United States

0 yitimately, it makes no difference whether District of Columbi®hio law isthe
appropriate gurce for theCourt’sstatute of limitations analysidJnder Ohio lawBivenscases
are governed by thevo-year limitatiors period found in Ohio Code § 2305.18ee Browning v.
Pendleton869 F.2d 989, 990 (6th Cir. 1989)his time frame is even le&srgiving than the
District of Columbia’s threg/ear period.

13



312 U.S. 96, 98 (1941) In certain circumstancelpwevera courtappiesthe “discovery rule,”
under whichthe limitaions period begins onkyhen“the plaintiff discovers, or through due
diligence should have discoverdke injury supporting the legal clainCoulibaly, 278 F. Supp.
3d at 300 (quoting.attisaw v. District of Columbial8 F. Supp. 3d 142, 157 (D.D.C. 2015pe
also Barbaro v. U.S. ex rel. FeBureau of Prisons FCI Otisvillé&21 F. Supp. 2d 276, 280
(S.D.N.Y. 2007) (“The discovery rule . . . goveBigsensactions” (citing Paige v. Police Dep
of Schenectady64 F.3d 197, 200 (2d Cir. 200Kyronisch v. Uhited Sates 150 F.3d 112, 123
(2d Cir.1998)). The Court need not decide which rule applies here, because Mr. Carr’s claims
are barred under either.

Thelimitations periodor Mr. Carr’sclaims arising fronMarshal Kimmet's allegedly
false satementdeganon or aroundviay 1, 2007, wherMarshal Kimmet submitted his
statement of probable causdeeCompl. Ex. 23, ECF No. 1-1 at 203-?1The limitations
period forMr. Carr’'sclaims arising from the allegedreats made by the Marshals and FBI
Agents begashortly after when Mr. Carstateghethreatswere made.SeeCompl. 182 (stating
that around March 1, 2008)S Marshal Joel J. Kimmet, Special F.B.l. Agd@errence Moran,
both threatened Mr. Carr’s &f’). And te limitations periodor Mr. Carr’sclaims arising from
Ms. Williams’s allegedillegal conduct began iMarch 2012,whenMs. Williams filed her Sixth
Circuit brief. SeeBr. for Appellee United States v. CaryiNo. 11-4199 (6th CiMar. 2, 2012).

Becauséhat alleged conduct took plaes leassix yearsaga well outside the thregear

11 Although Mr. Carr may not have learned about the allegedly false statemeés on t
day they were submitted, the record indicates thatdseinformed of these statements over the
following months. SeeCompl. Ex. 23 (containing the docket summary of Mr. Carr’s criminal
caseUSA v. Carr No. 07€r-0107 (S.D. Olo 2007), including references to a May 3, 2007
hearing during which Mr. Carr was “informed of his rights and the chargessagan,” the July
17, 2007 unsealing of the government’s complaint containing the allegedly faéseesits, and
a July 17, 2007 probable cause hearing), ECF No. 1-1 at 217-21.
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statutoryperiods,Mr. Carrs claims arising from pos2006 conduct areme barred. The Court
thus dsmisseghose claims under Federal Rule 12(b)(6).
C. Mr. Carr’s Motion to Amend

Finally, the Court turns to Mr. Carr’s motion to amend the complaint to add intentional
tort claims under the Federal Tort Claims Act (“FTCA”), 28 U.S.C. § 1346(b), nodraises
initial complaint. SeePl.’s Mot. Amendat 1. The government argues that Mr. Carr’'s motion to
amend his complaint should be denied for futility. “Denial of leave to amend based oyifutili
warranted if the proposed claim would not survive a motion to dismi3syewwhi v.
Gonzalez267 F.R.D. 417, 420 (D.D.C. 2010) (citidgmes Madison Ltd. v. Ludwi§2 F.3d
1085, 1099 (D.CCir. 1996); see alsdVilliams v. Lew819 F.3d 466, 471 (D.C. Cir. 201G
other words, “review for futility ‘is, for practical purposes, identicaleaiew of a Rule 12(b)(6)’
motion to dismiss.”Driscoll v. George Washington Unjv2 F. Supp. 3d 52, 57 (D.D.C. 2012)
(quotingln re Interbank Funding Corp. Sec. Liti@29 F.3d 213, 215-16 (D.C. Cir. 2010)).

Even applying the libergdro sepleading standards, Mr. Carr’s proposed amendment
would not survive a motion to dismisbir. Carrs proposed intentional todaimschallengethe
same condudty the same actorhallengedn theinitial complaint, and suffer from the same

defects aghat complaint? Thus,Mr. Carr's proposed intentional tort claims arising from pre-

121n addition to the reasons laid out below, Mr. Carr’s proposed complaint amendment
cannot avoid the government’s sovereign immuniithough Mr. Carr characterizéss
proposedlaimsas “intentional torts” under the FTCAeePls. Mot. to Amend at 1, in large part
those claims are still based on allegedtitutional violationssee idat 11 (stating that in
March 2007, Mr. Carr was “taken at gunpoint by over [twenty-five] federal agents s .nowa
read [his] Miranda rights,” and “did not talk to an [a]ttorney for [nine] months of
incarceration.). Again,sovereign immunitghields the United Staté&®m money damages
arising from its own allegedonstitutionaliolations and those afs agencies anis employees
in their official capacities; immunity that the FTCA does not waiSeeEpps 575 F. Supp. 2d
at 238.
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2007 conduct are barred s judicata'® And Mr. Carr’'sproposed intentional tort claims
arising fom more recent conduct are subjedi® twoyear statute of limitations established by
the FTCA See28 U.S.C. § 2401(b) A tort claim against the United States shall be forever
barred unless it is presented in writing to the appropriate Federal aginicytwo years after
such claim accrues. . .”). Theyare time barrefor the reasons stated abd¥eBecause Mr.
Carr’'s proposed complaint amendment would not survive a motion to dismiss, the court denies
Mr. Carr's motion to amend as futile.
V. CONCLUSION

For the foregoingeasons, th€ourt herebyDRDERS that thegovernment’s Motion to
Dismiss(ECF No. 7)s GRANTED and Mr. Carr's Motion to Amend the Complaint (ECF No.
14) isDENIED. The CourFURTHER ORDERS that this action i®ISMISSED WITH
PREJUDICE. An order consistent with this Memorandum Opinion is separately and

contemporaneously issued.

Dated: February 25, 2019 RUDOLPH CONTRERAS
United States District Judge

13 Even if Mr. Carr did not assert identical intentional tort claims in hi$200nplaint,
res judicatastill applies because Mr. Cazould haveraised those claims in 2006ee
Ashbourne245 F. Supp. 3dt 104 (barring the plairffis claims underres judicata “[a]lthough
[the plaintiff] [] pursued different legal claims . . . than” in the earlier matkecause the claims
shared the same nucleus of facts).

141n addition 28 U.S.C. § 2675 requires that, prior to filing an FTL# against the
federal government or a federal agency, a plaintiff “present[] the claine tappropriate
[flederal agency.”This requirement is jurisdictionaSee Jackson v. United Staté30 F.2d
808, 809 (D.C. Cir. 1984). Mr. Carr has not dentiated that he made such a demand before
seeking to amend his complaint to add FTCA claims.
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