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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PREEMINENT PROTECTIVE
SERVICES, INC,,

Plaintiff,
V. Civil Action No. 18-502 (RMC)
SERVICE EMPLOYEES
INTERNATIONAL UNION,
LOCAL 32BJ,

Defendant.
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MEMORANDUM OPINION

Preeminent Protective Services, Inc. provides physical security serviges at
Elizabeth’s Hospital, a publigsychiatric facilityin the District of Columbia. eeminent
complained in the District of ColumbBuperior Court that an arbitration awardeafjrievance
arbitration,exceeded the arbitrator’'s powers and must be vacateel Union removed the case
to federal couranddefends the award. Such an apparently traditional dispute presents a host of
uncertain legal puzzlesvhether Preeminent timely filed its complaiwthetherthe D.C.
Arbitration Actor federal labor lavprovides the statute of limitationandwhetherthe arbitrator
exceededhis authority when he crafted a remetifferentfrom the one written into the
collective bargaining agreement.

This Court concludes that the formal rules of the Superior Court gbineg) the
time limits in theD.C. Arbitration Act appl, so that Preeminent’s complaint was timely fijled
and the Arbitrator exceeded his powers by ordering a remedy ttmttrsiry to theexpresgerms

of the collective bargaining agreemdytwhich the parties agreed to be bound.
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. FACTS
A. Background

Preeminent is a small minoribusines&nterprisehat provides physical security
services to commercial customeisx. A, Naice of Removal, Arbitration Decision [Dkt. 1l}-at
50! It moved into the public sector when it was awarded a subcontract to provide physical
security services at St. Elizabeth’s Hospital (St. E’s). Due to the busolkgsse of its
predecessor, Preeminent took over the contirsetdlaysearly, at midnight on February 10,
2017.1d. Asis common, it inherited its predecessor’'s employees and signed a prgexist
collective bargaining agreement with the Service Employees IntamabhtUnion, Local 32BJ
(Union or SEIU): the2016 Washington D.C. Public Secdr and 3 Security Agreement (the
CBA). Id. at 51.

Officer Larry Moore, a Preeminent security officer who is represent&HbU,
was suspended pending investigation on February 20, 2017, and terminated, effective February
23, 2017.1d. Officer Moore wa then discharged for abandoning his post and other alleged
infractions related to his failure to remain on post, mid-shift, until a replacexoeldt be found.
Id. Officer Moore had told his supervisor, Lead Security Officer Annie Pridbea:00 a.m.
start of his shifi=when he vas coughing and she inquiredkat his asthma was bothering him
but that he could work because he had taken his child’s medicédicst 5354. His supervisor
guestioned him about his ability to work more than once but he insisted that he could work and

that he needed to earn his paychelck.

! Citations to Ex. A, Notice of Removal, refer to the Electronic Case Fili@§)Bage numbers.
Exhibit A consists of multiple documents. As relevant here, those document4 Jattee initial
Motion/Complaint to Vacate Arbitration Award and Superiou@@ase assignment materials at
pages 114; (2) the CBA at pages 15-42; the Arbitration Decision at pages 43-73. All further
cites to Exhibit A contained herein refer to the document title and ECF page number.
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However, Officer Moore senttaxt messagéo Lead Officer Price at abolif:38
a.m.telling herthathe needed to leawa noon; she responded at about 11:50 a.m. and told him
to wait until she could get a replacemeld. at 54. Officer Moore texted Lead Officer Price
again at about 12:08 p.m., telling her that he could not wait longer and was Idavingpon
readirg his textmessage, she immediately called Gate 6 at St. E’s to learn if he had driven out
yet and was advised that Officer Moore had left already through Gade head Officer Price
replaced Officer Moore hersdtir the remainder of his 8 a.m. to 4 p.m. shiét. at 57. When
Officer Moore called after:R0 p.m. to ask if he should return to work, she told him that his shift
was covered and not to returld. That was the last day Officer Moore worked for Preeminent
at St. E’s.

B. Termsof City-Wide Security Services Regulation

A City-Wide Security Services ContraBCAM-12-0031(City-Wide Contract)
covers all physical security services provided to the District of Colunmbigt&facilities. Its
relevant terms goverfAreemineris work as a subcdractor to a direct contractor to D.C.:

STAFFING AND POST ASSIGNMENTS

* * *

C.6.3 The Contractor’'s employees[’] duties shall include, but are not
limited to, serving at a fixed post, making rounds on foot or by motor
vehicle, escorting persons ogovernmenbwned and leased
property, screening persons, packages, and other items both
electronically and physically, if necessary, and helping visitors and
government clients by answering questions and providing
directions. The duties for each assigmxst will include Post
Orders that include the performance requirements of the duty
station. The Contractor shall ensure Post Orders are adhered to at
all time [sic]. Any deviation from the Post Orders requires a written
confirmation of permission fromhé COTR[contracting officer’s
technical representative]

* * *



C.6.4.41If during a site inspection, it is determined a Contractor
employee assigned to a post does not meet the requirements, as
outlined in District of Columbia Municipal Regulations, TiBé,
paragraphs C.3.8.7 of this contract, or the Post Orders, or if a post is
otherwise not covered or vacant, the post will be considered
unmanned (vacant). The COTR will issue a written notification to
the Contractor and liquidated damages will be assessed in
accordance with Section H.15.

[...]

C.9.6 The Contractor shall distribute and abide by the approved
orders. Except for emergencies, no deviations from post orders shall
be made. The post order shall define the basic work to be performed
ateach post including the exact hours of duty, the time and location
of movements of roving patrol posts, and detailed specific
responsibilities for each fixed post.

* * *

REMOVAL OF CONTRACTOR’'S EMPLOYEE FROM A POST

C.19.1 The Contractor acknowledges thiaitis responsible for
ensuring that all employees comply with all directives issued by the
COTR. In addition, the Contractor agrees to maintain satisfactory
standards of employee competency, conduct, appearance, and
integrity, and shall be responsible taking such disciplinary action

as isdeemed necessary with respect to its employees.

C.19.2 The Contractor shall not allow continued work by, or
assignment to work of, employees deemed physically or mentally
unfit, incompetent, careless, insubordinabe, whose continued
employment under the contract is deemed by the COTR to be
contract to the public interest, or inconsistent with the best interests
of the Government of the District of Columbia. In situations deemed
appropriate by the COTR, the COTR, in his or her sole discretion,
may summarily direct the Contractor to remove its employee from
a facility and the Contractor shall remove such employee
immediately and supply a replacement with no lapse in coverage.

[

C.19.4The Contractor shall be required to dismiss such employees
[specified in C.19.8.19.3.6] within a timeframe ranging from
“immediately” to “within a week,” as specified by the COTR. Any
employee so dismissed shall at no time be eligible to work under
this contract.



Arbitration Decisionat 4749 (citing City-Wide Contract
In addition, Preeminent security officers are subject to the Preeminenti@tanda
of Conduct Policy, which staten relevant part

While not intended to list all forms of behavior that are comsile
unacceptable in the workplace, the follogzare examples of rule
infractions or misconduct that may result in disciplinary action,
including termination of employment:

Any violations of Post Orders
Any violation of Contract Policies
Sleeping or malingering on post
Conduct Unbecoming
Insubordination

* * *

e Remain on duty until properly relieved. Never abandon or desert your
duty post.

Id. at 4950 (citing Preeminent Protective Services, Inc. BRS — Standards of Conduct Policy,
Code of Conduct).

C. Applicable Termsof the Collective Bargaining Relationship

The CBA between Preeminent and SEIU provides in relevant part:

The Union recognizes that the Employer provides a service of
critical importance to the customer. If a customer or tenant demands
that the Employer remove an Employee from further employment at
an account or location, the Employer shall have the right to comply
with such demand. However, unless the Employer has cause to
discharge the employee, the Employer will place the employae in
job at another account or location covered by this Agreement
without loss of seniority or reduction in pay or benefits. If the
Employer has no other accounts or locations under this Agreement
where there are positiorsd the employee’s same wage ratel an
benefits, the employee shall be placed at another account or location
of the Employer (“Other Location”) in a lower wage category, or
where there are lesser benefits; or, at the employee’s option, the
employee may be laid off with the right, subjecthe Employer’'s
suitability determination, to fill positions that become available



within three (3) months if the Employer obtains, or a vacancy occurs
at, another account subjectthis Agreement where the wage rate
and benefits are at least equal to tlagarate and benefit previously
enjoyed by the employee. When informed of the possibility of a
layoff under this paragraph, the employee shall have ten (10) days
in which to notify the Employer if he or she wishes to accept a
position with the Employer another location. Nothing herein shall
require the Employer to place an employee in a position for which
the employee is not qualified.

CBA at 2122.

D. Procedural History

After Officer Moore was terminated, SElyieved the discharge. When the
partiesfailed to settle the grievance, it was dblpught before an arbitrator, who ordered
reinstatement and full back pay for Officer Moore and ordered Preeminent and dinetdJask
D.C. jointly to allow Officer Moore to return to work. The arbitrator issued his decwsi
November 9, 2017SeeArbitration Decisiorat 4373.

Plaintiff's counsel submitted its first pleadimgthis casd¢o CaseFilXpress an
outside vendor used by the Superior Court for such filisgsking to vacate the arbitrator’s
award The date and time of the submission of Plaintiff's Motion/Complaint to Vacate
Arbitration Awardwas Wednesday, Febryar, 2018 at 1:59:54 p.rkastern Tme. SeeEx. 1,
Mem. in Opp’n to Cross Mot. to Emnfce Arbitration AwardOpp’n) [Dkt. 9-2]. In return,
counsel received an “Acknowledgment dfiding” from the vendor which stated that “filing
information has been received and will be transmitted to the cddrt.lh fact, the Clerk’s
Office at the Superior Court rejected Bl#i’'s Motion/Complaintbecause it did not comply

with the Superior Court Rules of Civil Proceddr&eeOpp’n at 3 n.1D.C. Sugr. Ct. R.

2 At she stated at the hearing on July 12, 2@18intiff's counsel was initiallyincertain as to
whether she should file a motion or a complaint; when she sought guidance from the Clerk’
Office in the Superior Court, she received differing answers. Thus, the documestyledsas a
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10(b)(2) (requiring that evemotioncontain a caption including the addresses of all parties).
Plaintiff's counsel was advised about a week later that the Motion/Complaint hack|zsted;
whereupon it was promptgmended to include addresses anfiled on February 14, 2018.
SeeAm. Opp’n toResp’t’'sCross Mot.to Confirm Arbitration Award [Dkt 10&at 3n.1(“The

D.C. Superior Court clerk’s office requested that the motreated as a complaint, befied
with the parties’ addresses within the style of the motion (rather than orsthenfmation
sheet). Preeminent complied and egfi[sic] the pleading on February 14, 2018It)is this
secondiling, showing the parties’ addressesiich appears as thriblicly availablanitial
pleading on the Superior Court electronic dock&eMotion/Application Regarding Arbitration
Award, Preeminent Protective Services, Inc. v. Service Employees International lLdraiain
32BJ BFH 2018 CA 001102B (D.C. Super Ct. Feb. 14, 2018

1. TIMELINESS

The threshold issue in this case is whether Preeminent timely filed its motion to
vacate in D.C. Superior Court. The Superior Court first introduced electronifilicesi
approximately 2007 and gradually expanded its use so that all civil cases must ned be fi
electronically unless the plaintiff is appearip@ se Under D.C. law, a party to artation must
file its complaint seeking vacatur of an arbitration decision within ninety (90) dagseding
the arbitrator’s opinion. D.C. Code § 16-4423(dn this case, that ninetieth day fell on

February 7, 2018.

motion/complaint. As it was the pleading that initiatieel lawsuit, the Clerk’s Office required a
document thamnet the requirements of the local rufesa “complaint.”

3 The relationship between Preeminent and SEIU is governed by federal labodeed,i§ 301
of the LMRA provides the Court’s jurisdiction over this case, granting origimigidjction to
federal courts over actions for alleged violation of collective bargainiregagmnts between an
employer and a labor organization representing eyels. See29 U.S.C. § 185; 28 U.S.C. 88
1441(a), 1446. However, the LMRA does not specify a statute of limitations. Instedsd, cour
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At oral argument on the Union’sation to dismiss, Plaintiff’'s counsel submitted
the first page of her first version of the Motion/Complaint, which is time stanggeéa in the
Superior Court on February 7, 2018eeHearing Ex. 2 [Dkt. 14]. That pleading is not available
on any pubit source because the Superior Court Clerk’s Office refused to acckptah be
found by counsel only in the private data file that shows all documents her law fifitetias
Superior Court. Union counsel was not privy to the first Motion/Complaint document and
argues that the corrected Motion/Complaint, accepted for filing on February 14,r0p&eed
on the public docket, was filed too late. It is stamped, nonetheless, in the upper right-hand
corner, “Filed D.C. Superior Court 02/07/2018 13:59 PM Clerk of the Coldt.”

The Union cites an Administrative Order issued by the Chief Judge of the
Superior Court to support its position. It notes Administrative Ord€40&Filing With 1JIS
Implementation), E.F. Rule 6, which states, in part:

Any document filed electronically shall be considered as filed with

the Superior Court when it is submitted for eFiling to the Vendor

and transmission is completed (“authorized date and time”). ... The

Vendor is hereby appointed the agent of the Clerk of Superior Court

as to the electronic filing and service of any filing in eFile. Upon

receipt of a filing, the Vendor shall issue a confirmation that the

filing has been received. The confirmation shall serve as proof that

the filing has been filed. A fitewill receive subsequent notification

from the Superior Court’s Clerk’s Office that the filing has been

accepted or rejected by the Clerk’s Office for docketing and filing

into the Superior Court’s case management system (CaseView).

the electronic fihg is not filed because of a failure to process it
through no fault of the sending party, the Court may enter an order

have found that the timeliness of complaints alleging breach of a colleatigaiting agreement
is governed by the apppriate state limitations periocdeeUnited Auto. Workers v. Hoosie
Cardinal Corp, 383 U.S. 696, 704-05 (1986Jnited Parcel Service, Inc. v. Mitchel51 U.S.
56 (1981). Because Preeminent seeks to vacate an arbitration award, the Court fihds that
D.C. Arbitration Act appliesSee Local 689, Amalgamated Transit Union v. WMAPA F.
Supp. 3d 427, 437 (D.D.C. 2017) (“The 90-day period found in the District of Columbia
Arbitration Act, D.C. Code § 16-4423(c), is appropriately borrowed for @omt vacate an
arbitral award governed by the federal common’law.
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permitting the document to be filed nunc pro tunc to the date it was
sent electronically . . . .

SeeHearing Ex. 1 [Dkt. 13] at 15 (emphasis added)he Union emphasizes the highlighted
language, which it interprets as meaning that pleadings containing erragyntiek sending
party,i.e., the absence of the parties’ addresses in the caption), can be rejected by thedClerk an
cannot be filed with a grace periadnc pro tunc SeeDef.’s Reply to Pl.’s Opp’n [Dkt. 12] at 7.
Preeminent responds that it made a timely filing, as proved ldatkestamp on its first
Motion/Complaint. Opp’n at 2-3.

This question has a straight-forward answer found in the Superior Court Rules of
Civil Procedure and not the sources cited by the parties. Rule 5 governs Serviilgngnd F
Pleadings and Other Papers and provides specifically, “[e]lectroniciliogmplete on
transmission, unless the filing party learns that the attempted transmissiamdelivered or
undeliverable.” D.C. Super. Ct. R. Civ. P. 5(b)(5)(A) (2017). This has been the rule in the
District of Columbia for some year&ee Parker v. K&L Gates, LI.#6 A.3d 859 (D.C. 2013).
In a case in which he was compelled to arbitrate, Plaintiff Parker timelyafil@dectronic
appeal and received an electronic confirmation on September 21,2051 863. The motion
was subsequently rejected and then refilleld. From this history, the D.C. Court of Appeals
“conclude[d] that Mr. Parker’s motion is properly understood to have been filed on September
21, 2011, the date that the electronic confirmation initially showed it as having beén lile
In Parker,the D.C. Court of Appeals quoted the exact same language now in Rule 5(b)(5)(A):
“filing by electronic means is complete upon transmission, unless the partyglai

transmission leasithat the attempted transmission was undelivered or undeliverddble.”

4 Citations to Hearing Ex. 1 refer to the ECF page numbers.
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The Union’s interpretation of the Administrative Order is logical but inapplicable
given the language of Rule 5 and the authoritative interpretation of the Do$t@otumbia
Cout of Appeals. The Court concludes that Preeminent timely filed its Motion/Comzauht
that motion is now ripe for review.
1. MERITS

A. Legal Standard

Since Congress enacted the National Labor Relations Act of 1935 (NLRA), 29
U.S.C. 8§ 15%t seg. courts havénterpreted and enforced the federal common law applicable to
collective bargaining agreementSee, e.g., Textile Workers Union of Am. v. Lincoln Mills of
Ala., 353 U.S. 448, 456 (1957) (“[T]he substantive law to applys federal law, which the
courts must fashion from the policy of our national labor laws.”).

Thelinchpin of U.S. laborelationsis the process of binding arbitration before a
neutral arbitrator, whiclknableghe resolution of economic disputes withoaércive means
(strike or lockoutduring the term of a collective bargaining agreemébre than half a
century ago, the Supreme Cosetout the broad principles governing labor arbitration in the
Steelworkers Trilogy Foremost among thepginciples isrespect br arbitrationprovisions in
collective bargaininggreementsvheredoy theparties’ grievances are putameutral arbitrator
for resolution instead of resort to “economic warfare,” such as strikes or loclgzets
Steelvorkersv. Warrior & Gulf Nav. Ca.363 U.Sat577-78. ‘Arbitration is the means of
solving the unforeseeable by molding a system of private law for all the prolblbich may

arise and to provide for their solution in a way which will generally accotuth variant needs

® The Steelworkers TriloggomprisesSteelworkers v. AnMfg. Co, 363 U.S. 564 (1960)
Steelworkers v. Warrior & GuNavigation Co,.363 U.S. 574 (1960); artsteelworkers v. Enter.
Wheel & Car Corp.363 U.S 593 (1960).
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and desiresf theparties.” Id. at 580. The arbitrator“has no general charter to administer
justice for a community which transcends the partiestrather is “part of a system of self
government created by and confined to the partilss.at 581(citation omitted)

In keeping withthe central role of privatarbitration in labor law,ydicial review
of laborarbitral awards is “extremely limitedKurke v. Oscar Gruss & Son, Iné54 F.3d 350,
354 (D.C. Cir. 2006]citation omitted) and labomrbitration awards are awarded great
deference.See Madon Hotel v. Hotel & ResEmgs., Local 25144 F.3d 855, 855-59 (D.C.
Cir. 1998)(en banc]citation omitted. Because Preeminent and SEdgreed to grievance
arbitration,and therefore agreed bind themselves to an arbitrator’s interpretation of their
collective bargaining agreement, the Court may conductaméyrowreview of the arbitration
award. SeeSteelworkers v. Ente¥Wheel & Car Corp.363 U.Sat596 (“The federal policy of
settling labor disputes by arbitration would be undermined if courts had the firah slagy
merits of the awart). However, an arbitrator’'s awards‘legitimate only so long as it draws its
essence from the collective bairgag agreement. When the arbitrator’'s words manifest an
infidelity to this obligation, courts have no choice but to refuse enforcement ofiénd.ald. at
596-97;see alsdMadison Hotel v. Hotel & Restaurant Emps., Local 284 F.3d at 858-59An
arbitrator cannot, for instance . . . ignore the contract and dispense his own brand of industrial
justice.”) (citation omitted).Thisis the case where an arbitrator's words reveal that he has gone
beyond interpreting and applyitige partiesagreementSee Hay Adams Hotel LLC v. Hotel &
RestEmps., Local 25, Unite Here IhtJnion, No. 06-968, 2007 WL 1378490, at *5 (D.D.C.
May 9, 2007).

B. Arbitration Award
The facts that the Arbitrator found critical to his conclusions were that Pregmine

had just succeeded to the physical security contract at St. E'{Brithefore theEmployer
11



strictly can enforcehe Post Orders—which had been in place under the gassiar security
contractor, BRSS, but hawbt been enforced strictlythe Employerproperly must make it
known to the Security Officers . . . that, from that point on, strict enforcement of th©dless
... will be the new rul&,Arbitration Decisionat 69-70; (2)“the Employerfailed to take into
proper account the Grievant’'s attempts to secure relief through Leadi#fice before he left
to obtain appropriate medical treatment before he was in the position of leaviitg theas
ambulance as amndisputed ‘emergency,id. at 70, and, therefore 3) “[g]iven the Grievant’s
efforts to obtain a relief Officer before he left his post,Ehgloyer’sdecision to treat the
Grievant’s actions as constituting an ‘abandonment’ of his post in violation of RiestsOr. . is
found to have been arbitrary, capricious, unfair and, for these reasons, did not couastitute |
cause . ..."ld.

The Arbitrator further concluded that only Preeminent, not D.C., was responsible
for Officer Moore’s termination bezise only Preeminent was his employer.at69-7Q Inthis
respect, the Arbitrator essentially distinguished between D.C.’s aglgrhand that an employee
be removed from its contract and site and Preeminent’s contractual obligairenato f
employee only for just causdd. Certainly the Arbitrator’'s decision that Preeminent did not
have just cause to fire Officer Moore was well within his authority and willlheespected by
this Court.

The question lies, however, with the remedy the Arbitrator ordered and the
express contract language the parties agrélédovern in the eventhatD.C. orders an
employee off its site but there is not just cause for his discharge. In mggihis analysis, the
Court notes that the collectibargaining agreement in question is the 2016 Washington D.C.

Public Setors 1 and 3 Security AgreemergeeCBA at15-42. Neither the collective
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bargaining agreement nor the parties explain with whom Local 32BJ negtiiates
multiemployer contract; Peeninent became a signatory when it became a security contractor to
D.C. in Public Sector 1 or 3. The point of this digression is that Preeminent did not negetiate t
terms of the agreement to which it is signatory and any arbitratyictay be cited byhe
Union, orany signatory employeas relevant to a future arbitration. Nonetheless, the Union
cited no prior decisions that support the remedy imposed in the Moore Arbitration.

That may not be as unusual as it sounds inasmuch as the partiesapecifi
agreed what to do in the case of such an eventualfiseasnted by the Moore Arbitration:

The Union recognizes that the Employer provides a service of

critical importance to the customer. If a customer or tenant demands

that the Employer remove &mployee from further employment at

an account or location, the Employrall have the right to comply

with such demand.However,unless the Employer has cause to

discharge the employee, the Employer will place the employee in a

job at another account or locationovered by this Agreement
without loss of seniority or reduction in pay or benefits.

CBA at22.

The remedy ordered by the Arbiimadirectly contradicts theeterms of the
collective bargaining agreement. First, the Arbitrator found the absenealibibtnal just cause
and then ordered a traditional remedy, directing “the Employer to rescindrthieagon of the
Grievant and reinstate him to his former position and make him whalkditration Decisionat
65. He then appeared to recognize Preeminent’s “claim that, because of the terSitf
wide contract between the Employer and the D.C. Government,” D.C. had directedherge
to remove Officer More from St. E’s and any othication covered by the Ciyvide Contract.

Id. Whathe didnotdo was to address the parties’ own bargain: by reference, interpretation, or

otherwise.
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In point of fact, as quoted above, the collective bargaining agreement
demonstrates that the negotiating partiecognized D.C.’s authority—with or without cause—to
order a Preeminent employee off its contract, aite allother locations under the City{dé
Contract. The arbitratioremedyrobs Preeminent of its bargained-for “right to comply with
such [a] demand.” CBA at 22. This is not asfign of interpreting the CityVide Contracbut
ratherapplying the negotiated terms of the collective bargaining agred¢hagdirectly applied
and from which the Arbitrator drew his authority. The Arbitratas required to recognize the
negotiators’ careful and express attentionthéoequities:for the employee who somehowt go
removal order from the contracting officer’s technical representativdid not pres# just
cause for terminatigrandfor the subcontractor, obliged to remove the employee dtettms of
the commercial CityWide Contract. Notably, the Union contesestherthat D.C. ordered that
Officer Moore be removed from the St. E’s contract, nor the related consequence under the City-
Wide Contract that Officer Mooreould not be placed at anothdtyGsite under that commercial
contract.

The negotiating parties foresaw just this predicamEinst, the Court recognizes
that the Arbitrator’s decision thahere was not just cause fOfficer Moore’s termination was
completely withinhis authority. Preeminent and other signatories are now advised that they
must instruct their security officers on more strict enforcement eéxisting or new Post
Orders béore discharge might be enforceable and that discipline short of dischargebmight
considered.

Secondthe Arbitratormistakenlythought it relevant that “there is no evidence
presented that the D.C. Government conducted its own independent investigation of the facts

involved in the Grievant's decision to vacate his post in order to seek treatment &ihhia a
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condition before it ordered the Employer to remove him”. Arbitration Decision at 7.1

Nothing in theCBA between Preeminent and the SEIU imposes such an obligation on the
District and it had no role in the arbitratioiithe collective bargaining agreement expressly

states that Preeminentay comply “[i]f a customer or tenant demands that the Employer remove
an Employee from further employmieat an account or locationCBA at 22 No pria

involvement of the customemnuch less an investigation into itdhsontractor’s labor relations,

is stated or contemplated by the express negotiated language.

Third, the Arbitrator devised his own remedy which parted in material ways from
the parties’ carefully negotiated balance of rightanust be acknowledged that the Araior’s
remedy is logical:pay backpay and ask D.C. if it will take Officer Moore back. But such a
remedy contradicts the parties’ expigdsargainedor termsregardinghow to resolve the
situation. Every collective bargaining relationship is built on compromise.n@ee
requirenents of the Citywide Contractby which D.Cretained the righto order the removal of
a workerfrom its site and its contrgd¢he Union agreed to mitigating steps to asamsffected
employee.Accordingly, Preeminent was required to place Officer Moore at another location
covered by the same terms and conditions, or if such a location were not aviailaffks,

Officer Moorea position in a lower wage tgory or with lesser benefitCBA at 22 The

Arbitrator didnot address and reject these explicit terms; he ignored them altogether.

® The ArbitratornotedPreeminent’sesponsibility to deidejust cause for terminatiorHe
commentedhat “that determination by the Employiersubgad to reconsideration by the

Employer based on a grievance protesting the termination” through grievance arbitration.
Arbitration Decision a1l There can be no argument here: just cause for termination is subject
to grievance and arbitratioashas tappened. Removal from St. E’s and/or the Citigl§V
Contractupon a COTR’s demand is not.
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Arbitration is a creature of contract. A collective bargaining agreemant is
special kind of contract and grievance arbitration is its heart. Nonethelesiitia@tca cannot
go keyond the terms of the contract. “An arbitrator is confined to interpretation andaéipplic
of the collective bargaining agreement; he does not sit to dispense his own brand naindust
justice.” Steelworkers. Enter.Wheel & Car Corp.363 U.S. at 597. & ause the Arbitrator
here ignored the parties’ cardfuhegotiated remedy and fashioned his own, his award must be
rejected in part.

V. CONCLUSION

The Motion to Vacate will be granted in part and denied in part. The Cross
Motion to Enforce Arbitration Award il be granted in part and denied in paithe arbitrator’s
finding that Preemient did not have just cause to fire Officer Moore was within his authority
and will be upheld. However, the arbitratcatsardof backpay and a request that D.C. take
back Officer Mooreexceeded the bounds of his authority and runs counter to the paxpesss
bargain it will be vacated Thematter will beremanded to the arbitrator for reconsideration in

light of the Court's Memorandum Opinion.

unnsy b~
Date September 10, 2018

ROSEMARY M.COLLYER
United States District Judge
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