GARCIA RAMIREZ et al v. U.S. IMMIGRATION AND CUSTOM ENFORCEMENT et al

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILMER GARCIA RAMIREZ, et al,
Plaintiffs. : Civil Action No.: 18-508 (RC)
V. : Re Document No.: 2

U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT et al,

Defendants.

MEMORANDUM OPINION

GRANTING PLAINTIFF S MOTION FOR PRELIMINARY |NJUNCTION

I. INTRODUCTION

Plaintiffs—three immigrant teenagengho entered the United Statesthout inspection
as unaccmpanied minors—»bring this putaé class action, alleging thafpon reaching their
respective eighteenth bidays, Defendantsansferred them to adult detention facilities without
considering less restrictive placemeintyiolation of 8 U.S.C. § 1232)(2)(B). Plaintiffs also
contend that Defendants routinely and systematically faibide bythis statutoryprovision.
Presently before the Court isvation for preliminary injunctive relief, whickeeks to compel
Defendants to complhyith the statutorynandaten placing Plaintiffs Wilmer Garcia Raneiz

and Sulmadernandez Alfaro For the reasons explained below, the Court grants the motion.

II. BACKGROUND
A. Statutory and Regulatory Framework
Most immigration enforcement functions are carried out by the Departmeonaélaind

Security (“DHS”), in which Immigration and Customs Enforcement (“ICEhoused.Seeb
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U.S.C. 88 111, 251, 291. Congress established a different legal framework, hdorehe
careand custodyf “unaccompanied alien childrer*defined as children under age eighteen
who have no lawful immigrain status in the United Statasd no parent or legal guardian in the
United States available to provide care and physicstbdy. 6 U.S.C. 8 279(g)(2). Except in
exceptional circumstancesjaccompanied minors apprehended by immigration officials are
transferred to the custody of the Department of Health and Human Services [*HHS'S.C. §
1232(b)(3). The Office of Refieg Resettlement (“ORR”), a division of HHS, is thereafter
responsible for, among other things, “coordinating and implementing the care asrdguétof
such children. 6 U.S.C. 8§ 2(9-(b)(1)(A). Congress hasstablished that these children “shall
bepromptly placed in the least restrictive setting that is in the best interest of theartdlthiat
“[iln making such placements, the SecrefafyHHS] may consider danger to self, danger to the
community, and risk of flight.” 8 U.S.C. § 1232(c)(2)(A).

HHS only has authority over the care and custodynohigrantchildren however. See6
U.S.C. 8 279. And, of course, children do not stay children for&vengressaccounted for that
fact of life, extending certain protectionsriewly adult immigrargwho were formerlyn the
care and custody of HHSPursuant to 8 U.S.C. § 1232(c)(2)(B):

If [an unaccompanied alien child in the custody of the Secretary of
HHS] reaches 18 years of age and is transferred to the custody of
the Secretary of Homeland Security, the Secretaripfifh] shall
consider placement in the least restrictive setting available after
taking into account the alien’s danger to self, danger to the
community, and risk of flight. Such aliens shall be eligible to
participate in alternativeo detention programs, utilizing a
continuum of alternatives based on the alien’s need for
supervision, which may include placement of the alien with an

individual or an organizational sponsor, or in a supervised group
home.



Under this provision, DHS mustak[e] into account’specified statutory factoend must
“consider” placement in the least restrictive settingase who aged out of HHS’s jurisdiction.
Seed. But, unlike unaccompanied minors, these individuals are not promised placement in the
least restrictive settingCompare8 U.S.C. § 1232)(2)(A), with 8 U.S.C. § 1232)(2)(B).

B. Factual Background and Procedural History

Plaintiffsin this case are threemmigrantteenagers who were previously held in ORR
custody asinaccompanied alien children. First Am. Compl. 11 1, 33, 46, 61, ECF No. 21. Upon
turning eighteen, theweretransferred to the custody of ICE and placed in adult detention
facilities, purportedly without receiving statutorily mandated considerafitess restrictie
placement optionsSeed. 11 1,4, 13—-15.They seek to represent a class of similarly situated
individuals. Seed. 1 6. Two of the three Plaintifiss-Wilmer Garcia Ramirez and Sulma Mirian
Hernandez Alfare-were the orighal plaintiffs in this caseral are the focus of the motion for
preliminaryinjunctiverelief presentlypefore the Court.

According to Plaintiffs’ complaint, Wilmer Garcia Ramineas born into poverty in
Guatemala in 1999Seed. 1 26-21. At six years old, he began working in his family’s fields,
cutting underbrush ith a macheteld. § 21. By eight, he was laboring for nine or more hours
each dayn other people’s fieldsld. § 22. From ages nine to sixteen, Mr. Garcia Ramirez
worked at coffee plantations in Guatemala and Hondarasonths at a timevhere heendured

difficult working and living conditions Seeid. 11 23-30. In March 2017, when he was

! Plaintiffs initially soughta nationwide preliminary injunctioseeMem. P. & A. in
Supp. of Mot. Temp. Restraining Order & Prelim. Injunction at 3, 18-19 (requesting a
nationwide preliminary injunction), ECF No. 2-1, however, the Court limited its coasigi@iof
the present motion to MGarcia Ramirez and Ms. Hernand@&#aro, the only two named
plaintiffs at the time thahe motion for preliminary injunction was file®eeTr. of Temp.
Restraining Order Mot. Hr'g (MaB, 2018) at 37:11-19, ECF No. 19.



seventeen years old, Mr. Garcia Ramirez entered the United Statestwigpection in search
of a better life.Sedd. § 31. After crossing the border, he was apprehended by U.S. Customs
and Border Protectioofficers. Sedd. § 33. Uponéarning that he was an unaccompanied alien
child, DHS officials transferred Mr. &cia Ramireza ORR custody.d. § 33.

While in ORR custody, Mr. Garcia Ramirez petitioned the Superior Court nbrAaito
declare him a dependent of the State due to his parent’s negiacatemala.ld.  34. The
court granted the petition, finding that it was not in Mr. Garcia Ramirez’s liessnto be
returned to Gatemala.ld. 1 34; Order Regarding Child’s Eligibility for Special Immigrant
Juvenile Status as to Mother, Ex. C, ECF No. 2#. Garcia Ramirez then filed a petition for
special immigration juvenile status (“SIJS”), seeking lawful permamsidency in the United
Statedased on the neglect finding. First Am. Compl. § 35; Ex. B, ECF No.Tx&t petition
remains pendingSeeFirst Am. Compl.  36.

Theday beforeMr. Garcia Ramirez turned eightegears old, his attorney contacted an
ICE deportation officer to request thatlheereleasedn his ow recognizance, citing the facts
thatremoval proceedings agairsin had been admistratively closed, thate had plans to live
with a family friend in Pennsylvania, and that he had pending a SIJS pe8Sgeimail from
Noriana C. Hermes (Sept. 22, 2017) at 7, Ex. D, ECF No. 20-4. The deportation officer denied
the requestassertig only that ICE intended to reopen removal proceedir@geEmail from
Deportation Officer (Sept.2Z 2017) at 9Ex. D, ECF No. 20-4.The next dayon Mr. Garcia
Ramirez’s eighteenth birthday, he was transferred from ORR custodi£ tousTody. SeeFirst
Am. Compl. § 38.

At an ICE field office in Phoenix, Arizona, officials determined that @arcia Ramirez

should be held without bond&seeDecl. of Michael Leal (“Leal Decl.”) § 6, ECF No.-B The



next day, ICE transferred Mr. Garcia RamireEtoy Detention Center (“EDC”), an adult
detention facility inEloy, Arizona. Id. At EDC, detention officers utilized thRisk

Classification Assessmenta database tool that assists DHS officials in assessing whether an
alien who is not subject to mandatory detention poses a danger to the community or poses a
flight risk—to determineéMr. Garcia Ramirez’s custodyassification level.ld. § 7. Based in

part on the results of that assessment, officials classified him as a tetelriee-the lowest
custody level at EDE&-and housed him with other level 1 or low level 2 detainees, who have no
criminal history or only a minor, non-violentigrinal history. Id.

Mr. Garcia Ramiretwice initiated processder requesting reconsideration of his
placement irmnadult detention facility.First, in November 2017, he requested a custody
redetermination hearing before an immigration judg§eeMot. for Custody Redetermination
Hearing Ex. Eat 9-12, ECF No. 20-5. A bond hearing was scheduf&skNotice of Custody
Redetermination Hearing Immigration Proceedingg&x. Eat 13 ECF No. 20-5. MrGarcia
Ramirez later moved to vacate the hearing, howexglaining that a potential sponsor could no
longer assist with his bondseeUnopposed Motto Vacate Bond Hearingx. Eat 15 ECF No.
20-5.

Second, through counsel, Mr. Garcia Ramirez sent a letter to ICE in January 2018,
requestingelease to the least restrictive setting available pursuant to 8 U.S.C. § (28B]c)
Letter from Nestor AllendeAspal6 to Justin Laub (Jan. 5, 2018). Eat 26-23, ECF No. 20-5;
Decl. of Néstor AllendeAspaio (“Allende-Aspaid Decl”) § 6, Ex. A, ECF No. 23-1. Counsel
contends that he received no response to that |ISemAllende-Aspaid Decl. 1 #10. In the
course of this litigation, however, ICE produced a letter, dated January 23, 2018 ancedddress

Mr. Garcia Ramirez’s counsel, which purports to respond to coansegjuest Seeletter from



Albert E. Carter to Bstor AllendeAspai6 (Jan. 23, 2018), Ex. E at 24, ECF No. 20-5.
Interpreting therequests abid for “prosecutorial discretion in the form of release from
custody,” the ICE deputy field office director of tRboenix Field Office denied the request
the basis that “the totality of circumstances dfid} support a favolde exercise of discrethary
authorty in this case.”ld. According to Mr. Garcia Ramirez’s counsiTE did not discuss
alternatives to detention with him at any time before or after Mr. Garcia Rasnaightenth
birthday. AllendeAspar6 Decly 5. Mr. Garcia Ramirez remains detained at E[BeeFirst
Am. Compl. § 38.

The other original plaintiff in this case is Sultdarnandez Alfarpwho was born in 2000
in Honduras.Id. { 41. In Honduras, she was mdbed to multiple forms of abuse by members
of her father’s family, including and especially her uncle, who taresat her with deathd.

43. Because of the abuse that she suffered and the threats that she faklednahslez Alfaro
left Honduras and travelled to thimited Stées, seeking safetyd.  44. In September 2016,
she crossed into the United States without inspectabrf] 45. A Border Patrol unit
apprehended her and, after determining that she was an unaccashipanigrant child,
transferred her tthe custody of ORRId. { 45.

ORR placed Ms. Hernandez Alfairoa shelter for unaccompanied immigrant children in
San Benito, Texasld. § 46. While in ORR custody, she was diagnosed with Pastmatic
Stress Disordemwhich resulted from the abuse she suffered in Honduda§l. 47. In November
2017, MsHernandez Alfarapplied for asylum based on the abuse and harm she had
experienced SeeNotice of Action, Ex. D, ECF No. 2-FirstAm. Compl. 1 48. That

application remains pendingeeFirst Am. Compl. § 48.



On January 16, 2018, just days before Nistnandez Alfar® eighteenth birthday, an
ICE deportation officer emailetthe shelter where she wiasing housed to confirm that she
would soon age out @RR’s jurisdictionand “that there [were] no reunification plans, so [ICE]
c[ould] make arrangements to have her placed in the appropriate adult faétiail (Jan. 15,
2018), Ex. B at 9, ECF No. 20-2A case managédor the shelter responded, explaining that
ORR had attempted several times to reunify Nistnandez Alfaravith relatives, buthateach
of the potential sponsors did not meet ORR sponsorship requirenianésl (Jan. 16, 2018),
Ex. Bat 8, ECF No. 2@; see alsdecl. of Jose Cortez (“Cortez Decl.”) { 20, ECF No. 20-2.
The email included a copy of a “Post R crafted for Ms. Hernandez Alfaravhich included
information about ORR’s unsuccessfalnification attemptsSeePost 18 Safety PlafEx. Bat
11, ECF No. 20-2see alsdCortez Decl. { 21.

WhenMs. Hernandez Alfardurned eighteerORR transferred her to ICE’s custody.
First Am. Comply 49. According to Supervisory Detention and Deportation Offf&®DO”
or “Officer”) Jose A. Cortez, on January 18, 2018, Deportation Officer Anthony Martinez
initiated an electronic risk classification assessmeassess whether to release, detain, or
consider alternatives to detention for M&rnandez Alfaro Cortez Decl. § 22. Officer Cortez
contends that Mddernandez Alfaravas determined to pose a high risk of absconding due to not
having a sponsor or fixed, permanent address in the United States that she hathifedatv
least six monthsld. Officer Martinez purportedly recommended that Mernandez Alfarde
detaineda decision with whicMr. Cortez ontends he agreedd. { 23. DHS placed Ms.
Hernandez Alfarat Port Isabel Detention Center (“PIDC”), an adult dedenfacility in Los

Fresnos, TexasSeeFirstAm. Compl. § 14.



Like Mr. Garcia Ramirez, Ms. Hernandez Alfaemuested changes in her state of
confinement. First, on February 2, 2018, Mernandez Alfaro’s counsel faxed a letter to
Deportation Officer Rober Cantu requesting that she be released on her own recognizSeee.
Letter from Rosemary Gonzalez to Robert Cantu (Feb. 2, 2018) (“2/2/18 LetteFIN&B-9;
Decl. of Rosemary Gonzalez (“Gonzalez Decl.”) § 7, ECF No. 23-2. The lettapnezhthe
special statutory protections afforded unaccompanied immigrant children and cahtieatli¥ls.
Hernandez Alfaravas neither a flight risk nor a danger to the community. 2/2/18 Letter at 3—4.
Counsel also asserted that Mernandez Alfaro’s placement in adult detention facility had
worsened her postaumatic stressymptoms.ld. Counsel presented an alternative to her
client’s present placement: La Posada Rlencia, a transitional sheltdrat had agreed to take
in Ms. HernandeZAlfaro upon her release from the detention facili8eed. at 4; Letter from
Monica PenéRasmussen, Client Coordinator, La Posada Providencia (Jan. 17, 2018), ECF No.
2-10. According to counsel, she followed up with several calls tdgisiandez Alfars
deportation officer, however, her calls went unanswered. Gonzalez Decl. 1 8-9.

Five days later, M¥lernandez Alfars counsel visited PIDC and met briefly with
Officer Cantu in the facility lobbySeeGonzalez Decl.9110-11; Decl. of Robert Cantu (*Cantu
Decl”) § 7, ECF No. 20-1. According to counsel, she mentioned her pguoesefor her
client’s release, noting that she had appended a letter of support from La PosatkenPia.
Gonzalez Decl. 1L Counsel also explained, among other things, thaHéshandez Alfaro
hadbeen classified as an unaccomparakeih minor upon her arrival, that she had applied for
asylum and that she had already completed an asylum inteniskwAccording to counsel,
during the lobby meeting, Officer Cantu stated that he had not redtée materials that she

had submitted on behalf of her cliemdl.  12. Counsel also recalls that Officer Cantu rejected



La Posada Providencia as a placement optioontending that many individuals released to the
shelter absend—and that Officer Cantu stated that he would not releasel&isandez Alfaro
because she had no other family in the United States and he would only consider re&rasing
a family member.d.  14. The Officer purportedly gave counsel no indication that he had
independently considered any less restrictive placements than adult detentienHerhandez
Alfaro. 1d. § 17

While Officer Cantu agrees that he rejected La Posada Proiadena placement option,
he otherwise depicts the conversation differen8geCantu Decl. 1 6—7. He conteritlat he
verbally denied counsel’s request “after taking all relevant facts intodsasion, including
[Ms. Hernandez Alfar@] illegal entryto the United States as an unaccompanied alien minor, her
current age, the copy of her birth certificate, her lack of criminal isher lack of strong
family ties in the United States, the lack of a fixed, permanent address, tlé éadkpendable
sponsor, and her pending application [for asylunidl.” 8. According to Officer Cantu, he
reviewed a filehatcontained certain information about M#ernandez Alfars case, including
the letter from La Posadbhefore speakingith counsel andejecting the requestSeead. 1 16-
15.

Ms. Hernandez Alfarmext sought a change in her custody at a bond hearing before an
immigration judge in March 2018SeeMot. for Custody Redetermination, Ex.aA8-10, ECF
No. 20-1. The immigration judge grded her request, ordering her release from custody under
bond of $10,000.SeeOrder of the Immigration Judge with Respect to Custody, Ex. A at 32,
ECF No. 20-1. MsHernandez Alfareemains detained at PIDGeeFirst Am. Compl. T 14.

Plaintiffs filed suit in Marb 2018, and, shortly after, requested a temporary restraining

order and preliminary injunctionSeeCompl., ECF No. 1; Mot. Temp. Restraining Order &



Prelim. Injunction, ECF No. 2. After a hearihgld just three days after the motion was filed
this Court denied theotionfor a temporary restraining order, explaining that, given the dearth
of evidence on record, Plaintiffs had not met their burden of showing a substantiabbkiedif
prevailing on the meritsTr. of Temp. Restraining Order Mot. Hr'g (Mar. 8, 2018) at 37:1-9,
ECF No. 19. The Court also noted that Plaintiffs appeared tosteguebange in, rather than a
preservation of, the status quo, and that the relief Plaintiffs sought in the motitappedr
substantially with the erits of their caseTr. of Temp. Restraining Order Mot. Hr'g (Mar. 8,
2018) at 37:1-9. Subsequntfter being able to gather information about the respective
Plaintiffs’ claims, the Government has submitted written opposition to the Plairgdfisst for

injunctive relief. Plaintiffs’ motion for preliminary injunctias now ripe for considation

lll. LEGAL STANDARD S
A. Administrative Procedure Act
Plaintiffs bring their claims pursuant to the Administrative Procedure ActA"APB
U.S.C. 88 101-913, which governs the conduct of federal administrative agencies. The APA
permits a court to “compel agency action unlawfully withheld or unreasonablyedéland to
“hold unlawful and set aside agency action, findings and conclusions found to begrbitrar
capricious, an abuse of discretion, or otherwise nataordance with law.ld. 8 706. The
APA provides for judicial review of all “final agency action for which thereasother adguate
remedy in court,id. 8 704, except when “statutes preclude judicial review” or the “agency
action is commied to agency discretion by ldwgd. § 701(a).
B. Preliminary Injunction
“[A] preliminary injunction is an injunction to protect [the movant] from irreparable

injury and to preserve the court’s power to render a meaningful decision ait¢ioa the



merits.” Select Milk Producers, Inc. v. Johand€90 F.3d 939, 954 (D.C. Cir. 2005) (qugtin
11A CharlesAlan Wright, Arthur R.Miller, & Mary Kay Kane, Federal Practice ancdoPedures
8§ 2947 (2d ed. 1992)). “[T]he decision to grant injunctive relief is a discretionarysxefdhe
district court’s equitable powers.John Doe Co. v. Consumer Fin. Prot. BureaB85 F. Supp.
3d 194, 201 (D.D.C. 2017) (quotigeaContainers Ltd. v. Stena AB90 F.2d 1205, 1209 (D.C.
Cir. 1989)). A preliminary injunction isan “extraordinary remedy,” and one‘rever awarded
as ofright.” Winter v. Nat'l Res. Def. Council, In&55 U.S. 7, 24 (2008). To warrant
preliminary injunctive relief, the moving party “must establish that he is likelyd¢oe®d on the
merits, that he is likely to suffer irreparable harm in the absence of prelymetiaf, that the
balance of the equities tigs his favor, and that an injunction is in the public interetd."at 20.
Of these factors, likelihood of success on the merits and irreparable harantexdarly crucial
SeeSherley v. Sebeliué44 F.3d 388, 393 (D.C. Cir. 2011) (readinter“to suggest if not to
hold ‘that a likelihood of success is an independent, free-standing requirementdbmapry
injunction™ (quotingDavisv. Pension Benefit Guar. Corf71 F.3d 1288, 1296 (2009)
(concurring opinion); Chaplaincy of Full Gospel Churches v. Englad84 F.3d 290, 297
(D.C. Cir. 2006) (“[A] movant must demonstrate at least some injury for a pneligninjunction
to issue, for the basis of injunctive relief in federal courts has always foeparable harm.”

(internal citationsand quotation marks ontetd)).

V. ANALYSIS
Plaintiffs assert, thawhen they turnedighteernyears oldand were transferred from HHS
custody to DHS custody, DHS placed them in adult detention facilities without eangitess
restrictive placement options in violation of 8 U.S.C2824(c)(2)(B). They sek preliminary

injunctive relief in the form of anrder directingdHS to consider less restrictive placemdats



Plaintiffs Wilmer Garcia Ramirez and Sulma Hernandez Alfddefendants argue thBtaintiffs
have not shown that they are entitleghteliminary injunctiverelief. The Court first consider
Defendants’ justiciability arguments, thaddressethe nerits of Plaintiffs’ motion As
explained below, the Court finds barriersto its review of this matter and concludes that
Plaintiffs have met their burden of establishing that prelimingonctive relief is warranted.
A. Threshold Issues

Defendantdodge three threshold objectiotwsthis Court’s review of this case.
Defendants arguihat (1) this suit is moot because Plaintiffs have already received the
consideration that they are due under the applicable statutory provision; (2jfBleamnot
point to “final agency action” subject to judicial review under the APA; and (¥)tPls have
an adequate remedy in the form of bond hearings through which they may seekiretease
detenion and, thus, the APA provides no cause of action. The Court disagrees on all three
counts.

1. Mootness

Defendants first assert that Plaintiffs’ complaint is maad that, accordingly, this Court
should dismiss the entire putative class action for lack of jurisdicBeeDefs’ Opp’n at 13—
14, ECF No. 20 Defendantsmootness argument hingesclusively ortheir contention that
they have alrady discharged their obligation of “consider[inggésrestrictive placemestor
Plaintiffs as required b8 U.S.C. § 1232(c)(2)(B)SeeDefs.” Opp’n at 13-14. The Court
disagrees that the recgodovides any basis for a finding of mootness.

Article Il of the Constitution permits federal courts to atipate only “actual, ongoing
controversies.”"Honig v. Doge 484 U.S. 305, 317 (1988). This limitation gives rise to the

doctrine of mootnessSeeCampbell-Ewald Co. v. Gomek36 S. Ct. 663, 669 (2016)A case



is moot whera party has already obtainallithe relief that it has sought.Schnitzler v. United

States 761 F.3d 33, 37 (D.C. Cir. 201dnternal citations and quotation marks omittetdnder

such circumstances, “events have so transpired that the decision [of the courtifval ne

presently affect the parties’ rights nor have a rthegrspeculative chance of affecting them in

the future.” Pharmachemie B.V. v. Barr Labs., In276 F.3d 627, 631 (D.C. Cir. 200@)ternal
citation omitted) “As long as the parties have a concrete interest, however small, in the outcome
of the litigation, the case is not mootCampbell-Ewald C9.136 S. Ct. at 669 (quotir@hafin

v. Chafin 568 U.S. 165, 172 (2013pee also Knox v. Serigmps. Int’l Union, Local 10067

U.S. 298, 307 (2012) (“A case becomes moot only when it is impossible for a court to grant ‘any
effectualrelief whatever’ to the prevailing party.” (Quotiggie v. Pap’s A.M.529 U.S. 277,

287 (2000))).TheD.C. Circuit has clarified that where “the court has the ‘power trefate a

partial remedy’ that alone “is sufficient to prevent [a] case from beingotio Sierra Club v.

U.S. Army Corps of Engg, 803 F.3d 31, 43 (D.C. Cir. 2015) (quoti@furch of Scientology of

Cal. v. United State$06 U.S. 9, 13 (1992)). Furthermoag party’sprospects of success on a
claim are not pertinent to the moogsanquiry.” Looks Filmproduktionen GmbH v. CIA99 F.

Supp. 3d 153, 179 (D.D.C. 201@)terations and internal quotation marks omittggioting
Schnitzley 761 F.3d at 39).

Contrary to Defendants’ contentions, the present record provides no basis forgadindin
mootness. Focusing exclusively on the relief sought Batatiffs Ramirez Garcia and
Hernandez Alfaw, Plaintiffs’ complaint requests that this Court (1) “[d]eclare that IC&lare
to place Plaintiffs . . . in the ‘least restrictivetting available’ violates 8 U.S.C. § 1232(c)(2)(B)
and 5 U.S.C. 88 706(1) and 706(2)"; (2) “[d]eclare that ICE’s failure to make ‘alternat

detention programs’ available to Plaintiffs . . . violates 8 U.S.C. § 1232(c)(2)(B) and 5 B8S.C



706(1) and 706(2)”; (3) “[o]rder that ICE comply with 8 U.S.C. § 1232(c)(2)(B) by consgleri
Plaintiffs . . . for, and placing them in, the I[e]ast restrictive setting avaigdtdetaking into
account each individual’'s danger to self, danger to community, and risk of flight"4jand (
“[o]rder that ICE comply with 8 U.S.C. § 1232(c)(B) by allowing Plaintiffs . . . to participate
in alternative to detention programs utilizing a continuum of alternatives baskeéiioneed for
supervision, including placement with an individual or organizational sponsor, or in a supervise
group home.2 First Am. Compl. at 2; Compl. at 18-19, ECF No. 1. Defendants focus
narrowly on Plaintiffs’ third requesh arguing that this case is moothey fail to offer,
howeverany hnt of anargument that Plaintiffs have received any relgetathe othethree
requests, and they offer no argument that awarding such relief would “acsomguthing’
Larsen v. U.S. Nayyp25 F.3d 1, 4 (D.C. Cir. 2008Y.he fact thaPlaintiffs have not obtaineall
the reliefthat theyseek is alone sufficient to kedps casalive. See, e.gSchnitzler 761 F.3d
at 41647 (reversing a district court’s dismissal gira secomplaintbecause, among other
things, thalistrict courthad adopted too narrow a construction of the relief sought and failed to
recognize thaplaintiff had not received full relig¢f Singh v. Carter185 F. Supp. 3d 11, 19
(D.D.C. 2016) (concluding that an offer of a “long-term religious accommodation” did not
render moot plaintiff's request for a “permanent religious accommoddierduse defendant
had not giverplaintiff the entire relieought).

Moreover, Defendants’ mootness argument fails &amtiffs’ third request, tooWith
regard to this clainDefendants conflate merits questions about whether they have taken actions

required by 8 U.S.C. § 1232(2)(B)—the subject of this dispute—with mootness questions

2 Plaintiffs sought this same relief with respect to the putative class of similarly situated
individuals.



about whether this Coucanoffer meaningful relief that wouldffect the rights ad obligations

of the parties. Both the Supreme Court and the D.C. Circuit have cautioned that “gro§pect
success” on a claim “are not pertinent to the mootness inquaghihitzley 761 F.3d at 39 n.8
(quotingChafin 568 U.S. at 174 (internal quotation marks omitted)). Indeed, the Circuit has
explained that “[ijn considering possible mootness|, courts] assume that thdfplaiatild be
successful on the meritsJudicial Watch, Inc. v. Kerry844 F.3d 952, 955 (D.C. Cir. 2016).
Here, a decision that thease is moot based on a finding that Defendants have complied with 8
U.S.C. § 1232(c)(2)(B) would run afoul of this principléf. Muir v. Navy Fed. Credit Unign

529 F.3d 1100, 1106 (D.C. Cir. 2008) (“[W]hether a statute has been violated ‘is a question that
goes to thenerits. . . and not to constitutional standing.” (quotirey Energy & Power Auth. v.
FERC 141 F.3d 364, 367-68 (D.C. Cir. 1998Defendantsmere assertion that the ageinas
complied with a statutorgnandate cannot suffice to divelsis Court of jurisdictionto determine
whether it did so.See, e.gSchnitzley 761 F.3d at 39 (explaining that “whether or not the
government’s policy explanations are reasonable under the [APA] is a quergon, not a
guestion of the court’s jurisdiction”

In any event, as explained in detail below, the Court disagrees that the ewadercerd
shows that Defendants complied with the statutory provision. Thus, even if this Codrt coul
consider the merits Plaintiffs’ claims in assessing whethec#isis is moot, it auld not side
with Defendants. The record does not show that Defendants “consider[ed] placeren¢astt
restrictive setting available after taking into account . . . danger to seajedEnthe community,
and risk of flight.” 8 U.S.C. § 123@)(2)(B). Accordingly, this Court concludes that there is no

mootness barrier to Plaintiffs’ suit.



2. Final Agency Action

Defendants next assert tliithe determination . . in the individual cases of these two
Plaintiffs do not constitute ‘final agency actiohat may be reviewed under the APA.” Defs.’
Opp’n at 19. Specifically, Defendants contend that (1) Plaintiffs havettgeneral agency
behavior and not any “agency action” reviewable by a court pursuant to the AP®) and
Plaintiffs have not identid“final” agency actios.> Defs.Opp’n at 18-20. The Court
disagrees on both counts.

a. Agency Action

Defendants contest whether Plaintiffs have identified aggriay action” subject to
judicial review pursuant tthe APA. Theycontend thatPlaintiffs’ claim[s] constitute[]a
generalized complaint that the agency is not properly following the statuterinabes.” Defs.’
Opp’'n at 20. The Court finds that the decisiona/bére to plac®laintiffs Garcia Ramirez and
Hernandez Alfar@ftertheywere transferretb DHS custody constitute agency actidosAPA
purposes.

The D.C. Circuit has acknowledged that “the term ‘agency action’ undoubtedly has a

broad sweep.Indep. Equip. Dealers Ass’'n v. EP3V2 F.3d 420, 427 (D.C. Cir. 2004)her

3 Defendars insist that “[w]hat Plaintiffs complain-efplacement in adult detention
centers is necessarily a component of immigration enforcement by thegbddranches of
government.” Defs.” Opp’n at 25. However, Defendants do not argue that judicial reviesv of
challenged actionis precluded by statutege5 U.S.C. § 701(a)(1) (withdrawing judicial review
under such circumstances), or that the decision whether to comply with 12 U.S.C. §
1232(c)(2)(B) is “committed to agency discretion by law” such thatl#egsionis not subject to
judicial review,see5 U.S.C. § 701(a)(2). Accordingly, this Opinion does not rdaese
guestions. It bears mention, though, that any argument on the latter point would be undermined
by Defendants’ apparent concessions tfit section 1232(c)(2)(B), Congress required ICE to
consider [unaccompanied alien children] who have turned eighteen for placement am$ocati
other than adult detention centers” and that “ICE is required to also take into catnsndénheir
danger to self, danger to the community, and risk of flight as factors when ntiladdirdgecision.”
Defs.” Opp’n at 15.



APA defines‘agency actiohas an “agency rule, order, license, sanction, relief, or the equivalent
or denial thereof, or failure to act.” 5 U.S.C. § 551(13); 5 U.S.C. § 701(b)(2) (explaining that
“agency action” for purposes of the judicial review\pstons of the APA carries the same
meaning given by U.S.C. § 551). With respect¢omplaintsthat an agency failed to act, “a
claim under 8 706(1) can proceed only where a plaintiff asserts that ary égattto take a
discreteagency action that it iequired to tak€ Norton v. S. Utah Wilderness AftSUWA),

542 U.S. 55, 64 (2004)This conditionprecludes attacks that sdeoad programmatic
improvements odgency behavior and also precludes judicial review of “eN&rete agency
action that is not demanded by lawd. at 65 Thus, inLujan v. National Wildlife Federatign
497 U.S. 871 (1990), the Supreme Court rejected a challenge to a “land withdrawal review
program” based on “rampant” legal violations, explaining that, unless Congresstigxpli
provides otherwise, courts may nmotervene in the work of the administrative staxeept

“when, and to the extent that, a specific ‘fiaglency action’ has an actualiormediatéy
threatened effect.ld. at 894. Likewise, iInSUWA the Supreme Court found no “agency action”
subject to judicial reviewhere plaintiffs complained that an agency’s decision to permit use of
off-road vehicles orertainland violated the agency’'s mandatédontinue to manage [that

land] . . . in @ manner so as not to impair the suitability of such arepsefgervation as
wilderness.” 542 U.S. at 65 (quoting 43 U.S.C. § 1782(c)). The Court explained that
“compelling compliance with broad statutory mandates¢h as the one at issue in that case,
would “inject[] the judge intadayto-day agency managementld. at66—67. “The prospect of
pervasive oversight by federal courts over the manner and pace of agendawcoenpith such

congressional directives is not contemplated ByARA.” Id. at 67.



Defendants do not appear to challenge that Plaintiffs’ complaint cites actibtisetha
agency was required to takB8eeDefs.” Opp’n at 15. Rather, Defendants contest whether
Plaintiffs have identified any “discrete” action subject tagiad review under the APASee
Defs.” Opp’n at 20. Contrary to Defendants’ contentions, the Court finds that Péalvatifé
identified discrete agency actions subject to review under the APA.

Defendants’ argument fails for two reasons. First, Plaintiffs in #ge bave not lodged
a generalized attack, as Defendants as&¥aintiffs are not seekingholesale change to an
entire federal program like the plaintiffgerein Lujan. Nor are tley requesting that this Court
inject itself into the dayo-day agency management, as the plaintiffs we®&UWMVA Rathe,
Plaintiffs in this case sedk compel an agency to take the discrete and concrete action of
considering statutorily specified facsan determining where and how to place them—and
similarly situated others-now that they have aged out of HHS’s care and custGiyR.I.L.R
v. Johnson80 F. Supp. 3d 164, 184 (D.D.C. 2015) (finding that “ICE’s consideration of an
allegedly impermissible factor in making custody determinations” constitutedieupEized
agency action). Defendants confuse aggregation of similar, discrete pdipartees—elaims
that many people were injured in similar ways by the same type of agency-aictianbroad
programmatic attack. The Court sees Plaintiffs’ claims differently.

The D.C. Circuit has found challenges to comparable agency conduct actionable under
the APA InMeina Xie v. Kerry780 F.3d 405 (D.C. Cir. 2015), the Circuit reversed a district
courtdecision that dismissed a complaint that alletpadithe Department of State hadkégally
delayed reviewingisa applications filed by personsdartain immigration categoriesd. at
405-06. The district court had found thtae plaintiffhad not idetified any discrete agency

action that the agency was required to taRee d. at 407. The Circuit disagreed, explaining



that the district court had “vastly overstate[d] the rule articulateBWWA.” Id. at 407-08.
Theplaintiff had not “ask[ed] focompliance with a provision that is anywhere near as broad as
the ones listed iNJUWA.” Id. at 408. Instead, she had “point[ed] to a precise section of [a
statutory provision], establishing a specific principle of temporal prioritydleatly reins in the
agency’s discretion” and haakgued that the agency had failed to act in accordance with that
mandate.ld. This is exactly the sort ahallenge Ruintiffs lodgein this case.In arguing
otherwise, Defendants make the same mistake that the CircuitietmiMeina Xie
Accordingly, the Court disagrees with Defendants that Plaintiffs’ claimstitoiean
impermissible programmatic attack

In any event, Defendantargument fails for another reason: Defendants seem to ignore
that, in addition to seekmprelief for a putative class of former unaccompanied minors, Plaintiffs
Ramirez Garcia and Hernandez Alfaisoseek relieffor the agency’s purported failure to abide
by5 U.S.C. 8§ 1232(c)(2)(B)n placing Plaintiffs themselvesseeFirst Am. Compl. 9 88-90,
97. As the Supreme Court explained.ian, an agency action is reviable“to the extent that,
specific ‘final agency action’ has an actual or immediately threatened effagah, 497 U.S. at
894, cf. Cobell v. Norton240 F.3d 1081, 1095 (D.C. Cir. 2001) (“While a single step or measure
is reviewable, an egoing program or policy is not, in itself a ‘final agency action’ under the
APA."). Here,Plaintiffs allege thaDefendants did not talsgpecific discrete agency actions
before plaang themandthat the agency’s failure to take these actioasharmed them The
placements of Plaintiffs Garcia Ramirez and Hernandez Ailfial©E adult detention facilities-
purportedly without mandated consideration of less restrictive placemargsagencyaions
that have actual or immediately threatened effeCftsBark v. U.S. Forest Sena7 F. Supp. 3d

41, 50-51 (D.D.C. 2014)ejecting challenge to “a generalized, unwritten administrative



‘policy,” but permitting challenge to five specific purpattapplications of that alleged
policy)*; RCM Tech., Inc. v. U.S. Dep’'t of Homeland Se&l14 F. Supp. 2d 39, 43-45 (D.D.C.
2009) (finding no agency action in a challenge to DHS’s purported policy of requirgigrfo
occupational and physical therapists to have master’s degrees in order to obtawidas]But
intimating that the specific denial of a visa applicatimade pursuant to the alleged policy would
be usticiablg. The Court concludes that the “agency action” condition is met.
b. Finality

Defendants next asserwithout elaboration-that Plaintiffs’ APA claims “fail[] the test
for finality.” Defs.” Opph at 18. The Court rejects this argument, too.

Even discrete agency actions ezgiewable by aourt under the APA only if they are
final. See5 U.S.C. § 704 (establishing reviewability of “final agency action”). Courts take a

pragmatic approach to finalityJ.S. Army Corps of Eng’rs v. Hawkes Co., JA&6 S. Ct. 1807,

4 Defendants cit®ark v. U.S. Forest Servica@7 F. Supp. 3d 41 (D.D.C. 20145
supporting their argument thtaintiffs’ failure topoint to a “regulation, letter, memorandum, or
other form of written material that comprises this policy, or lack thereof, thattlegye is being
applied by Defendants” “alone is fatal to Plaintiffs’ claims.” Defgp® at 19. Bark provides
no suchrule. As another court in this jurisdiction has explained, “[a]gency action . . . need not
be in writing to be final and judicially reviewableR.I.L-R v. Johnsqr80 F. Supp. 3d 164, 184
(D.D.C. 2015).In Bark, thisCourt observed that plaintiffs hattacked both a general policy
and specific applications of that purported poliBark, 37 F. Supp. 3dt50. Plaintiffs sought
vacaturof the purported policySee id. The Court merely observed thatjan does not permit
plaintiffs to shoehorn gendized attackson agency behavior into a court under the “policy”
label. See id. Importantly, though, the Court founddency actiohthat isreviewable under the
APA in the specific applications of the purported poliSee idat 51.

In this case, Platiffs lodgeattacks on specific, discrete instances in which Defendants
have purportedly placed former unaccompanied alien children without considering less
restrictive placementsSeeFirst Am. Compl. § 85 (defining the putative class as those “as to
whom ICEdid not consider placement in the least restrictive setting availing, including
alternative to detention programs, as required by 8 U.S.C. § 1232(c)(2)[Bit Plaintiffs
seek to join multiple instances of suallegedagency failure into one classtian does not
render their omplaintan attack on an egoing program or policy of the sort that is not
actionable under the APA.



1815 (2016). As the Supreme Court establishdkmettv. Speay520 U.S. 154 (1997), a
court will find that an agency action is final if two conditions are met: “First, the actit
mark the consummation of the agency’s decisionmaking progesssst not be of a merely
tentative or interlocutory nature. And, second, the action must be one by which rights or
obligations have been determined, or from which legal consequences will f#tawkes Co.,
Inc. 136 S. Ct. at 1813. Where there is no final agency action, a plaintiff has no causenof acti
under theAPA. SeeTrudeau v. Fed. Trade Comm#56 F.3d 178, 183-85 (D.C. Cir. 2006)
(explaining that the “final agency action” requirement is not jurisdictional, bigads
determines whether a plaintiff has a cause of action under the APA).

Here, Plaintiffs Grcia Ramirez and Hernandez Alfarontend that ICE placed them in
adult detention facilitiesvithout considering less restrictive placements as required by 12 U.S.C.
8 1232(c)(B)(2).At the time of this writing, Plaintif Garcia Ramirez and HernandeZatd
have been datned at adult facilitiefor nearly three months. Defendants do not dispute that
they placed Plaintiffs in these adult detention facilities. Nohdgdontend that Plaintiffs’
placements were subject to further cdesation by the gency after DHS made its custody
determinations.ndeed, Defendants rejected affirmative requests by counsel for eachfPlainti
for changes in thenespective placementS&eeletter from Albert E. Carter (Jan. 23, 201B¥.
E at 24, ECF No. 20-%antu Decl. 118, ECF No. 20-1. The Court thus concludes that both
finality conditions are met. The agency had consummated its decisionmaking pdmieg so
at the latest when it denied Plaintiffs’ pasistodyeetermination requests for a change in

placemenf And theagency’s placement decisions haunediate and significant legal

® That Plaintiffs’ placements might have been altered might be altered in the
future—by immigration judges who could choose to grant Plaintiffs bond does not alter this
conclusion. “Immigration judges are career esgrvice employees in the Department of



consequences for Plaintiffs, who must bear detention in more restrictive sétiing3efendants
might otherwise deem appropriate based on the considerations mandated by 12 U.S.C. §
1232(c)(2)(B). Cf. Zadvydas v. Davj$33 U.S. 678, 690 (2001) (“Freedom from
imprisonment—from government custody, detention, or other forms of physicainesiras at
the heart of the liberty that [the Due Process] Clause protectijs, the Court rejects
Defendants’ argument that Plaintiffs have failed to identify final agerntoynscreviewable
under the APA.
3. Adequate Remedy

Finally, Defendants assert that Plaintiffs may not bring their APA claims todtis c
because¢hey have another adequate remedy in the form of the opportunity to request bond
hearings beforanmigration judgs. SeeDefs.” Opp’n at 20-22 (citing 5 U.S.C. 8§ 704
(exempting from judicial review agency action for which there is an “adecpratdy in a
court”)). Plaintiffs disagreecontending that the immigration court’s review procedures do not
permit consideration of whether the agency complied with the statutory reatdssue in this
case, and that, in any event, those reviewgutares are inadequdiecause an immigration
hearing typicallyoccurs weeks or months after the agency has made its placement determination
SeePIs.’ Reply at 1921, ECF No. 24. The Court finds that Plaintiffs have the better of the
argument.

“Section 704 reflects Congress’ judgm#émit ‘the general grant of review in the APA’
ought not ‘duplicate existing procedures for review of agency action’ or ‘prosutiganal

judicial remedies in situations where Congress has provided special and adejeate r

Justice’s Executive Office of Immigration ReviewAin. Immigrdion Lawyers Assoc. v. Exec.
Office for Immigration Ré@ew, 830 F.3d 667, 670 (D.C. Cir. 2016), and not employees of DHS.
What matters for finality purposes is thlé agencyinished its decisionmaking process.



procedures.” Citizens for Rsponsibility & Ethics in Wash. v. U.S. Dep’t of Jus(ic@REW),

846 F.3d 1235, 1244 (D.C. Cir. 2017) (quotBgwen v. Massachuseté&37 U.S. 879, 903
(1988)). However, the Supreme Court has explained that “[t|he exception that wdsdhte
avoid such duplication should not be construed to defeat the central purpose of providing a broad
spectrum of judicial review of agency actiorBbwen 487 U.S. at 903. “When considering
whether an alternative remedy is ‘adequate’ and therefore preclushiRAofeview, [courts]

look for ‘clear and convincing evidence’ of ‘legislative intent’ toateea special, alternative
remedy and thereby bar APA reviewCREW 846 F.3d at 1244 (quotir@arcia v. Vilsack563
F.3d 519, 523 (D.C. Cir. 2009)). Generally, “where a statute affords an opporturnigyrioro
district-court review [courts] ha[ve] held that APA review [i]s precluded because ‘Candrés

not intend to permit a litigant challenging an administrative denial . . . to utilize simultsipe
both [the review provision] and the APA.El Rio Santa Cruz Neighborhood Health Ctr., Inc. v.
U.S. Dep't of Health & Human Sery896 F.3d 12651270 (D.C. Cir. 2005) (last alteration in
original) (quotingenvtl. Def. Fund v. Reilly909 F.2d 1497, 1501 (D.C. Cir. 1990An

alternative remedy is adequate if it offers reliefthbe same genre,” even if that remedy does not
provide relief igknticalto that offered under the APAGarcia, 563 F.3d at 522. By contrast, an
alternative remedy “will not be adequate under § 704 if the remedy offers onlyfldcarid

limited relief.” 1d. at 522 (quotindBowen 487 U.S. at 901).

Defendants assert that Plaintiffs may pursue bond hearings before ithoniguages
during which they can seek release from detention and that the availability of audg$e
constitutes an “adequate remedy” that precludes this Court from considhericigailenge
presented in this cas&eeDefs.” Opp’n at 2022. Indeed, PlaintifHernandez Alfarsought

such a hearing, and an immigration judgented her request and ordeheal release from



custody under bond of $10,008eeOrder ofthe Immigration Judge with Respect to Custpdy
Ex. Aat 32, ECF No. 2@- The Court agrees with Plaintiffs that review by an imatign court
of DHS'’s custody determination does not constitute an adequate remedy that priégtide
Court from reviewing whether the agency complied with 8 U.S.C. § 1232(c)(2)(B) ingthei
former unaccompanied minors.

First, the Court finds instructive and persuasive the reasoning of the district court in
R.I.L-R v. Johnsar80 F. Supp. 3d 164 (D.D.C. 2015). In that case, plaintiffs filed a putative
class action challenging DHS'’s purported policy of detaining Central isamemothers and
childrenwith the aim of deterring potential future immigrantd. at 170. The agency asserted
that plaintiffs could not state a claim under the APA because review by an etiongudge of
the decisions to detain them constituted an adequate remedy in aSmaid. at 185. The court
disagreed, explaining that “[w]hile it is trueathan alien who is denied reledselCE may seek
de novaeview of that denial from an immigration judgee8 C.F.R. § 1003.19; 8 C.F.R. §
1236.1(d)(1), Defendants’ relianca this potential redetermination ignores the fact that it occurs
weeks or months after ICE’s initial denial of reliefd. Accordingly, the court concluded that
the availabilityof review of the custody determination by an immigration judge “offers no
adequate remedy for the period of unlawful detention members of the clasdstdfe
receiving this review.”ld.

The same is true here. A noitizen may quickly receive a bond hearing, but prompt
actionis notnecessarily guaranteednd, undethe gency’s position, a former unaccompanied
alien minor now detained in an adult facility has no recourse for the period badbra kearing
is scheduled. In this sense, the relief providgdhat remedy is limitedSection 1232(c)(2)(B)

requires that th agency “tak[e] into account the alien’s danger to self, danger to community, and



risk of flight” then “consider placement in the least restrictive setting availaBlel’S.C. §
1232(c)(2)(B). While, as the agency arguéise provision includesaexplicit temporal
requirementit strains credulity to imagine that Congress intended to permit Dirfake these
determinations whenever it pleas@& find that a hearing before an immigration judge—which
may come weeks or months after a former unaccompanied alien child’s place@re@idult
detention facility—suffices would undermine Congress’s provision of special consideration for
this class ofyoungimmigrants. Certainly, Defendants have not pointed to clear and convincing
evidence that Congress intended immigration courts to provide the only sourcefdbrel
Plaintiffs injuries.

Second, the Court finds it significant that Section 1232(c)(2)(B)iresaffirmative
action of DHS in the form of consideration of the least restrictive options avaalpiacement
of former unaccompanied alien children that they now detainit amgposes no financial
obligation on those individuals. For example, if ICE had concluded that Pl&latifiandez
Alfaro could be safely releade¢o her proposed sponsor, she likely would not have to pay
anywhere near the $10,000 required to secure her release based on the immiggaisn jud
order. In sum, the Court disags that review by an immigration court offers an adequate
remedy for Plaintiffs’ alleged injuries.

B. Merits

Havingdetermined that there are justiciability barriers to considering Plaintiffs’
motion for preliminary injunctive relief, the Court neadsessethe merits of Plaintiffs’ request.
As detailed above preliminary injunctions “an extraordinary remedy that may only be
awarded upon a clear showing that the [movant] is entitled to such réN@fiter, 555 U.S. at

22. The movantrhust establish that he i&e&ly to succeed on the merithat he is likely to



suffer irreparable harm in the absence of preliminary relief, that theckeaddithe equities tips in
his favor, and that an injunction is in the public interefd.”at 20.

Plaintiffs Garcia Ramirez and Hernandez Alfa®ek a preliminary injunction requiring
Defendantdso comply with 8 U.S.C. § 1232(c)(2)(B) in placing them now thay have aged
out of ORR custody and have been transferred to the custody ofS€#lot. Temp.

Restraning Order & Prelim. Injunctioat 1, ECF No. 2.Specifically, Plaintiffs ask that this
Court order Defendants to “considgtacing them in “the least restrictive setting available after
taking into account [their] danger to self, danger to the community, and risk of flight.”
(quoting 8 U.S.C. 8§ 1232(c)(2)(B)). Plaintiffs alssk that Defendantsnake available to them
alternative to detention programs, ‘utilizing a continuum of alternatives [jhead need for
supervision’, includingplacementwith an individual or an organizational sponsor, or in a
supervised group homé.’ld. (quoting 8 U.S.C. 8§ 1232(c)(2)(B)). Defendaintsist that they
have already complied withis statutory mandate, primarily arguing that Plaintiffs cannot
marshal evidence to show that ICE has systematically failatlide by 8 U.S.C. §
1232(c)(2)(B) and that Plaintiffs Garcia RamigerlHernandez Alfaraannot show that ICE
failed to comply withthe mandate with respect to their individual placeme8eeDefs.” Opp’n
at1-5 Finding that Plaintiffs have carried their burden as to all four preliminanydtigun
factors, the Court grants Plaintiffs’ motion for preliminary injunctive felgeto Wilmer Garcia
Ramirez and Sulma Hernandez Alfaro

1. Likelihood of Success on the Merits

Plaintiffs assert two causef action both under the APA. First, pursuantto 5 U.S.C. §
706(2) Plaintiffsarguethat Defendants have acted in a manhat is “arbitrary, capricious, an

abuse of discretion, or otherwise not in accordance with law,” by failing to copsagdements



for each Plaintifin the “least restrictive settingivailableand by failing to make available to
Plaintiffs any alternaties to detention. First Am. Comflfl 98-106. Second, Plaintiffs contend
that Defendants have “failed to take a discrete agency action that [the ageaqyjned to

take,” in violation of § 706(1) of the APAd. 11 10#111.

The substantive badisr theseclaims is the same: Plaintiffs Garcia Ramirez and
Hernandez Alfar@ontend that Defendants ignored a statutory mandate requiring the agency to
“consider” less restrictive placements and alternatives to detention and, iastiedatically
placal them into adult detention facilities when they aged out of HHS'’s jurisdictiorenDafits
dispute this laim, asserting thdCE “has established guidance . . . which advises its officers
regarding the obligations imposed by 8 U.S.C. § 1232(c)(2)([@B]y that ICE considered the
relevant statutory factors in placing PlaintiffSeeDefs.” Opp’n at 16—20. The Cdumds that
Plaintiffs have demonstratéldat they ardikely to succeedn showing that DHS did not comply
with 8 U.S.C8 1232(c)(2)(B) irplacing them.

Becausehe Court limited its consideratiari the present motion to Plaintiffs Gac
Ramirez and Hernandez Alfanb will focus its attention on record evidence suggesting whether
DHS complied with 8 U.S.C. § 1232(c)(2)(B) in these individual cases. Plaintiffs provide
several declarations from immigration lawyeiso question ICE’s compliance with this
provision in placing other former unaccompanied min&seFirst Am. Compl.Exs. A-E, ECF
Nos. 21-1 to 21-5. AntCE contrasts this picture with declarations and other guidance
documentsasseling that, as a matter of course, ICE completh the statutory mandaté&ee
Defs! Oppn, Ex. C, ECF No. 20-3. Both sides’ filings provide valuable context, but neither

parties’ submissions put points on the scoreboard with regard to specific questions of whether



Plaintiffs Garcia Ramirez and Hernandez Alfékely did or likely did not receive consideration
due under § 1232(c)(2)(B).

The Court first considers evidence regarding any consideration offeremnofPGarcia
Ramirez. Plaintiffs provide a dechtion from Mr. Garcia Ramirewhich states thagn his
eighteenth birthday, he was transferred to an adult detention fafkgl. of Wilmer Garcia
Ramirez ab—6, Ex. E, ECF No. 2-6. Plaintiffs also submit a declaration from Mr. Garcia

Ramirez’s counsel which states plainly tH&E did not discuss alternatives to deten with

¢ At the hearing on Plaintiffsnotion for preliminary injunction, Government counsel
suggestedhatthe documentation of ICE’s guidance coupled with the presumption that public
officials “have properly discharged their official dutiekdtif v. Obama677 F.3d 1175, 1178
(D.C. Cir. 2012), might suffice to show that Plaintiffs’ easunlikely to succeed on the merits.
SeeTr. of Prelim. Injunction Mot. Hg (Apr. 3, 2018) at 37:9-23, ECF No. 25. The Court
disagrees. First, the presumption is a rebuttable 8eeRiggs Nat'| Corp. & Subsidiaries v.
C.ILR, 295 F.3d 16, 20-21 (D.C. Cir. 2002) (clarifying that the presumption can be rebutted
through “clear and specific evidence”). And, as explained below, Plaintiffs hagbabdr
competent evidencghowingthat they are likely to succeed in demonstrating that Defendants
failed to comply with the statutory mandate.

Second, wit regard to failurgo-act claims asserted under the ARAspecially claims
like the ones presented here, latieast at this stage of the litigatiamyolve clear information
asymmetry—the Court would be remiss to rely heavily on bald assertions not supported by the
record. Cf. Nat’l Resources Def. Council, Inc. v. Dal@p9 F.3d 747, 755 (D.C. Cir. 2000)
(“[Courts] do not hear cases merely to rubber stamp agency actions. To play thatuldi®ev
‘tantamount to abdicating the judiciary’ssponsibility under the Administrative Procedure
Act.” (quoting A.L. Pharma, Inc. v. Shalal&2 F.3d 1484, 1491 (D.C. Cir. 1995)). Courts take
a similar approach in the Freedom of Information Act contelxere an agency typically
supplies affidavits and indices that describe disputed documents and the rdtpgesteaccess
to the underlying documents. Though the “[a]gency affidavits are accoptedwanption of
good faith,”SafeCard Servs., Inc. v. SE®26 F.2d 1197, 1200 (D.C. Cir. 1991), that
presumption alone does not suffice to substantiate the agency’s claimer, Ratagency is
entitled to summary judgment on the basis of its affidavits only “if they contasomnable
specificity of detail rather than merely conclusory statements, and iatieayot called into
guestion by contradictory evidence in the recarbyevidence of agency bad faithJudicial
Watch, Inc. v. U.S. Secret Serf26 F.3d 208, 215 (D.C. Cir. 2013) (quotidgnsumer Fed’'n of
Am. v. Dep’t of Agric.455 F.3d 283, 287 (D.C. Cir. 2006)) o be sure, there are differences
between that context drihis one—most notably, that the burden lies with the agency in that
context—but, because the same sort of informaispmmetry exists, the Court finostructive
the prudence exercis@uthat context



[him] at any time before or after Wilmer's 1 8®irthday,” and “ICE never provided [himith
any ndication that they made a consideration about Wilmer’'s placement in the leasivestr
setting or any analysi alternatives to detention.” Allendespaid Decl. | 5 Ex. A, ECF No.
23-1 Plaintiffsalso rely heavily on what they identify as deficiencies in Defendéimsgjs.
SeePIs! Reply at 15.

Defendants contend that they did consider the requisite statutory factasingpl
Plaintiff Garcia Ramirez. They rely primarily on four thin¢s; a declaration from Christine
Hoopes, a Supervisory Deportation anetéhtion Officer (“SDDO”with ICE’s Phoenix
District Office; (2) an undated messaffem ORR to ICE indicating that Mr. Garcia Ramirez
would soon age out of ORR'’s jurisdiction and advising that ORR had previously considered
placing him with a family friend in Alabaster, Alabanfd) a declaration fronsDDO Michael
Leal, and (4) communications between Mr. Garcia Ramirez’s counsel and |CEffmsr
Defs.” Opp’n at 13—20Exs. D—E, ECF Nos. 20-4, 20-5. None of this evidence tends to show
thatMr. Garcia Ramirez received titensideratiorne s due, and indeedjuchof it supports
Mr. Garcia Ramirez’s claimthat he did not receive consideration of less restrictive placements

First, Ms. Hoopes’s declaration indicates that she “was not on duty the day [idia Ga
Ramirez’s] custody determinatiora& made as it was a Saturdaipécl. of Christine Hoopes
(“Hoopes Dect) | 8, Ex. D, ECF No. 20-4. Ms. Hoopes relies instead on a purported review of
DHS databases, asserting that “thedoty SDDO reviewed the custody determination and
concurred with the [deportation officer’s] determination to detain [Mr.p@d&amirez.” Id.

Ms. Hoopes’s own declaration makes clear that she was not a decisionmaker whamayed
role in the determination of Mr. Garcia Ramirez’s placement. Courts irutisdigtion have

stated that “[a]n agency may not asgerst hoaeasoning as the basis for its decisioBolden



v. Blue Cross & Blue Shield Assp848 F.2d 201, 207 (D.C. Cir. 1988). And the D.C. Circuit
hasfurtherclarified that:

The “post hoaationalization” rule is not a time barrier which

freezes an agency’s exercise of its judgment after an initial

decision has been made and bars it from further articulation of its

reasoning. Itis a rule directed avrewing courts which forbids

judges to uphold agency action on the basis of rationales offered

by anyone other than the proper decisionmakers.
Menkes v. U.S. Dep’t of Homeland $&87 F.3d 319, 337 (D.C. Cir. 2011) (quotingral 814,
Int’l Brotherhoodof Teamsters v. NLRB46 F.2d 989, 992 (D.C. Cir. 1976) (per curiam)).
BecauseMs. Hoopes, by her own admission, was not a proper decisonmaker with regard to Mr.
Garcia Ramirez’s placement, the Court will not redaadjustificationsas competergvidence
showing that the agencpmplied with the statutory mandate.

Second, nothing in the message indicating that Mr. Garcia Ramirez would soon age out
of ORR’s jurisdiction shows that DHS considered Mr. Garcia Ramirez’s démgelf, danger to
the community, or risk of flight or that DHS considered placement in an environment les
restrictive than an adult detention facilitgeeEx. Dat 13 ECF No. 20-4. Thenessage
explains that, according to ORR, Mr. Garcia Ramirez had “no viable sponsor identifie
precedhg aging out.”Id. This was because “[0]ne prior sponsorship attempt with a family
friend . . . was denied in accordance toFORRlease requirementsld. In addition, the message
providedthat Mr. Garcia Ramirez “is anticipated to be released to his family frienieh .
[Pennsylvania].”ld. However, the letter provided no further information about the status of this
prospective placemeneed.
It is not clear to this Courthy the mere fact that ORR provided this information to ICE

abouta past placement thiitconsidered for Mr. Garcia Ramirez could suffice to M€ét's

obligations. First, the letter makes clear that the retmdone of Mr. Garcia Ramirez’s



proposed sponsors was denied was because that sponsorship would not comply with ORR
release requirements. As ORR sponsorship requirements are presumably moue thia@ ICE
sponsorship requirementge, e.g.Office of Refugee ResettlemeBponsor Handbook ligting
dutiesfor sponsors of unaccompanied alien children, including that they must ensure that th
child has access to education and npustect the child’s physical and emotional wieding,
https://www.acf.hhs.gov/sites/default/files/émp/ 8 sponsor_handbook_english_070716.pdf
see als@B U.S.C. § 1232 (special statutory protections for unaccompanied minors), it is not clear
why ORR'’s congleration of sponsors under gtandards might show that ICE had complied
with its statutory obfjations. Furthermore, this letter says nothing of ICE’s consideration of the
other potential placement that Mr. Garcia Ramirad identified.And it likewisereveals no
consideration of Mr. Garcia Ramirez’s risk of flight, danger to self, or daog@mbhmunity.

Third, the agency relies ondeclaration of Michael LealSeeleal Decl.,Ex. E,ECF
No. 20-5. According to Mr. Leal, on September 23, 2017, ORR transferred Mr. GarciaRamire
into the custody of ICEId. 1 6. At the Phoenix Field Office, ICE purportedly determined that
Mr. Garcia Ramirez should be dekithout bond.Id. The next day, ICE transferred Mr. Garcia
Ramrez to EDC where a deportatiofficer used thdRisk Assessment Classificatitwol to
determine Mr. Garcia Ramirez’s custodgssification level.ld. 1 6-7. Mr. Leal’s declaration
tends to support Plaintiffs’ contentions, not refute them. He provides no statementisggges
that ICE considered anything less restrictive than adult detention dtdlaiRField Office
before ittransferred Mr. Garcia Ramirez to EDCnyAassertiorthat the later use of the Risk
Classification Assessment suffidesmeet Defendants’ statutory obligatiageores the purpose
of that assessmentto determine where to place MBarcia Ramirez within an adult detention

facility, not to determine whether he belonged there in thepliase.



Finally, Defendants rely on two sets of communications between ICE depodéicers
and Mr. Garcia Ramirez’s counsel. In the first,iesrl requested that Mr. Garcia Ramirez be
released on his own recognizan&eeEmail from Noriana C. Hermes (Sept. 22, 20E&,D at
7, ECF No. 20-4. ICE’s response to that letterhieh reads in full “Wilmer neds to be taken
into custody d[ue] to a motion to re-calendar being submitted. Wilmer is schedulepli¢tidx
up by ICE on [redacted] in the morning thanks”—surely does not evidence any catisidef
less restrictive placements than adult detenti®@eEmail from Deportation Officer (Sept. 22,
2017), Ex. D at 9, ECF No. 20-4. In the second communication, Mr. Garcia Ramirez’s counsel
submitted a detailed letter, arguing for Mr. Garcia Ramirez’s relpasuant to 8 U.S.C. §
1232(c)(2)(B). Seeletter fromNéstor AllendeAspai6 (Jan. 5, 2018Ex. E at 2623, ECF No.
20-5. In a respondette—which counsel may or may not have receivedBeputy Field Office
Director from ICE denied the requeskeeletter from Albert E. Carter (Jan. 23, 201B¥. E at
24, ECF No. 20-5. Interpretirgpunsel’s letteas a request for prosecutorial detewn the
Deputy Director contenddtiat “after completing [a] review, . . . the totality of circumstances do
not support a favorable exercise of discretionary authority in this caseBut, as Plaintiffs
argue, this lgéer does not show that ICE considered the statutorily specified factorg tCEha
considered placement on the continuum of alternatives instead of just regardirpdst as
one for release. Indeed, the contention that ICE had demeglest fotfavorable exercise of
discretionary authority” seems twerlook the fact that ICE’s compliance with 8 U.S.C. §
1232(c)(2)(B) is mandated by statute and therefore not discretionary.

In sum, based on a combination of evidence supplied by Plaintiffs tending to show that
Defendants did not comply with 8 U.S.C. 8§ 1232(c)(2)(B) and deficiencies in Defendants’

submissions, which do not undermine—and in some places sudplaittffs showing, the



Court finds that Plaintiffs have met their burden of showing a likelihood of sucdissegard
to claims about Mr. Garcia Ramirez’s placement.

Next, the Court looks to similar evidence supplied by both parties with regard to the
placement of PlaintiHernandez Alfaro Plaintiffs again supply declarations, contendhmat
this Plaintiff was transferred from ORR custody to DHS custody on her erghtbirthday.See
Decl. of SulmaHernandez Alfard 1Q Ex. F, ECF No. 2-Mecl. of Rosemary Gonzalez { 6,
Ex. B, ECF No. 23-2Plaintiffs also submit requests for release and for considerati@ss
restrictive placementsincludinga request for release &m identified sponsor—pursuant to 8
U.S.C. § 1232(c)(2)(B)SeeGonzalez Decl. 11-19. Defendants contend that the agency did
comply with the statutory provision. They rely primarily on (1) a declaratam Deportation
Officer Robert Cantu, (2) a declaration of Supervisory Deportation and DetenfioarQbse
Cortez, and (3) communications between ORR and ICE shortly befotedvtsandez Alfaro
aged out of ICE’s jurisdictionSeeDefs. Oppn, Exs. A—B, ECF Nos. 20-1, 20-Z'he evidence
marshaled by Plaintiffs tends to show that they are likely to succeed on iteohtreir claims
regarding Defendants’ failure to comply with 8 U.S.C. § 1232(c)(2)(B). By cingadence
supplied by Defendants does not sufficiently rebut this showing, and, indeed, with cegard t
some submissions, supports Plaintiffs’ contentions.

Defendants rely heavilgn Officer Cantu’s declaration. Officer Cantu assertsttbatet
briefly with counsel foMs. Hernandez Alfar@on February 7, 2018SeeCantuDecl. 11 6-8.
During that meetinghe denied MsHernandez Alfaro’s request for release to La Posada

Providencia, primarily on the basis that people often abscond from the Shattdrased on the

" The record includes no factual data suppotiiig assertion.Plaintiffs have supplied a
declaration from Sister Margaret Merteawho has workeat the shelter for a total of eighteen
years and who is a member of the Sisters of Divine Providence, which runs da Posa



fact that MsHernandez Alfardias no strong family tiea the United StatesSeeCantu Decl.
7-8. Importantly, though, nothing @fficer Cantu’s declaratiea-nor anything in the record—
indicateghat La Posada Providencia constituted “the least restrictive setting &/asiath that
Defendantsrejection of thissingle request sufficelh meetDefendants’ statutory obligation.
Likewise, there is no indication that Defendants consideredHglifandez Alfardor any
alternative to detention programs or that they even mentioned such options to counse]. In sum
while Officer Cantu’s declaration evidences some “accountfioigyls. Hernandez Alfars
“danger to self, danger to the community, and risk of flight,” it does not showQRat |
“consider[ed] placement in the least restrictive setting availdo®J).S.C. § 1232)(2)(B).

The detaration provided by Officer Cortag also of limited aid to Defendants.
According to Officer Cortez, DHS records show that on January 18, 2018, ICE initiated an
electronic risk classification assessment during which Deportation Offiddony Martinez
utilized an electronic risk classification assessment to determine wheterase, detain, or
consider alternativeto detention for Ms. Henand@#faro. Cortez Decly 22 ECF No. 20-2.
Officer Cortez contends that Mdernandez Alfaravas “determined to pose a high risk of
absconding due to not having a sponsor or fixed, permanent address in the United Stdtes that
had lived in for ateast six months.'1d. § 22. Officer Cortez, Officer Martinez’s supervisor,

purportedly concurred with the decisioldl.  23.

Providencia—eontestingOfficer Cantu’scontentions.SeeDecl. of Sister Margaret Mertens
(“Mertens Decl.”) 1 28, Ex. H, ECF No. 23-8Sister Mertens states that the shelter “ha[s]
never had an immigrant run away” and that “[i]f any resident leaves the shalteonfirm that
they have aafe place to go to, such as a family member or sponsr{ 8. But, Sister
Mertens’s assertions are hardly any less conclusory than Officer €antu’

8 The Court need not resolve, at this stage, disputagbe counsel for Ms. Hernandez
Alfaro and Officer Cantu about the substance of their conversation. Neitherquargsted an
evidentiary hearing to resolve these questions, and, even accepting the versiorsahevent
favorable to the agency, the Court believes that Plaintiffs have met their burden.



Though Officer Cortez apparently played some role in ICE’s decision tondésai
Hernandez Alfarphis explanations also appear to primarily provide h@ddt hogustifications
for ICE’s decision. As Plaintiffs note, Defendants do not provide any explanationifeom t
officer who made the placement decision, any reobtbe risk classification assessment
purportedly performed, or mu@iseother than the bald assertion that Plaintiff did not have a
suitablesponsor.SeePIs! Reply at 5.To the extent that ICE relied solely on the fact that
Plaintiff had no immediate family in the United States and had not desidepermanent
address for more than six months, Defendants have failed to explain how theseafaciord
for all of the required considerations set forth in 8 U.S.C. 81232(c)(2)(B). Furthermore, the
Court agrees with Plaintiffs that Defendants “appear to view its [§ 1232(c)[ 2¢Bision-
making as a binary choice between detention and releB$é&.'"Reply at 6n.2. Defendants
offer no indication that they considetrequiring, for example, ankle monitoring or any other
option to reduce Mddernandez Alfars risk of flight to render her eligible for a placement less
restrictive than an adult detention facility.

Findly, just like therecords notifying ICE of Mr. Garcia Ramirez’s impending transfer to
DHS custody, the communications between ICE and ORR indioat¢hat ORR rejected
certain proposed sponsors. ICE does not explain why ORR’s consideration iof penpased
sponsors might suffice to meet ICE’s statutory mandate. In sum, the Courhfndst
Hernandez Alfarptoo, has met her burden of showanlgkelihood of success on the merits.

2. Irreparable Harm

The Court next considers whether Plaintiffs have met their burden of showjray @ik

harm. Plaintiffs argue that[¢]ach day [that theygpend in immigration detention without ICE

making a determination as to whether they can be held in a less restrictive settongwathout



ICE making alternatives to detention available, is a day in which Plaintifexidra and
fundamental liberty interests may be unlawfully deprived.” Mot. Temp. RestgaDrder &
Prelim. Injunctionat 14 ECF No. 2. According to Plaintiffs,elg havealsosuffered—and will
continte to suffe—negative physical and mental effects of detention, subpar medical and
psychiatric care, and econarburdens imposed on them and their families as a result of their
detentions.Seed. Defendants disagree, arguing tfiBt Plaintiffs seek an injunction thaould
requirethe Court to provide the same relief as Plaintiffs’ complaint requaesds(2) Plaintiffs
waited several montledter their placementsefore filing their lawsuitthus undercutting the
notionthat theirinjuries are sufficiently urgent to warrant a preliminary injunctiSeeDefs.’
Opp’n at 22-25. The Court finds that Plaintiffs have met their burden.

Courts in this jurisdiction have recognized that “[t]he concept of irrepahalohe does
not readily lend itself to definition.'Judicial Watch, Inc. v. Dep’t of Homeland Séd4 F.
Supp. 2d 7, 10 (D.D.C. 2007). Nonetheless, the D.C. Circuit has laid out “several well known
and indisputable principles” that should underlie a court’'s analy¥is. Gas Co. v. FERC758
F.2d 669, 674 (D.C. Cir. 1985). First, tharty seeking preliminary injunctive relief must
demonstrate that the claimed injury is “both certain and great” and “actual ateowetical.”
Second, the movannhiust show that ‘[t]he pry complained of [is] of suchmminencehat
there is a ‘clear and present’ need for equitable relief to prevent irreparablé’ hiak.
(alterations in original) (quotingshland Oil, Inc. v. FTC409 F. Supp. 297, 307 (D.D.C.)).
And, finally, the injury must be “beyond remediatiorChaplaincy of Full Gospel Churches v.
England 454 F.3d 290, 297 (D.C. Cir. 2006).

The Court finds that Plaintiffs have met their burden of showing irreparalote har

Courts in this and other jurisdictions have found that deprivations of physical libetheaert



of actual and imminerihjuries that constitute irreparable har®ee Seretskhama v. Ashcroft

215 F. Supp. 2d 37, 53 n.20 (D.D.C. 2002) (collecting cases). Courts have likewise recognized
thatthe “major hardship posed by needless prolonged detéigiarform of irreparabl@éarm

R.I.L-R 80 F. Supp. 3d at 191 (quotiRpdriguez v. Robbing15 F.3d 1127, 1145 (9th Cir.

2013)). And, where a plaintiff requests injunctive relief mandating that an agempjy with a
process that, if completed could secure plaintiff's freedorould alleviatdarsh conditions of
confinement, the harm from detention surely cannot be remediated after thédad®.l.L-R80

F. Supp. 3d at 191.

Defendantsarguments to the contrary are unavailing. Defendants first compkatin t
Plaintiffs’ request for a preliminary injunction overlaps substantially wighchmplete relief
requested in this cas&eeDefs.” Opp’n at 22—-23Defendants do not explain, however, why
this might lessen the harm associated with each additional day Plaintiffe guuportedly
inappropriate detention. The Court fails to see why it shdeiy relief on the basis that
Plaintiffs might eventually secure release after this Court addressasedl bf their complaint.
As for Deferdants’ argument that Plaintiffsielay in filing the motion for a preliminary
injunction cuts against their contention that they have suffered irreparatvieseaDefs’

Opp’n at 22—-24, the Coualsofinds this ground insufficiertb justify denying their motionThe
record shows that, through about mid-January 2018, Plaintiffs were engaged in a@tempts
persuade Defendants to comply with 8 U.S.C. § 1232(c)(2)(B) in their respectise Etk
Defendants done so, Plaintiffs likely would not have had occasion to file this lawisiaih, they
brought in early March 2018, only two months after their communications with DHS. Because
Plaintiffs were engaged in efforts to secure consideration of the statubergipn at issue in

this case, and because they filed suit shortly after those efforts provedassful; the Court



does not believe that the delay substantially undermines Plaintiffs’ contetiatre®ntinued
detention would harm thefh.
3. Balancing of the Equities and Public Interest

Finally, Plaintiffs contendhat irreparald harm to them in the absence of the Court’s
entry of a preliminary injunction greatly outweighs any claimed harm to therigoent. Mot.
Temp. Restraining Order relim. Injunctionat 16. According to Plaintiffs, they have
significant liberty interests at stake and continued detentiodult facilities without
consideration of less restrictive placements mandated by 8 U.S.C. § 1232(c)(2)(8) esuuli
in mental, emotional, and economic hartd. Furthermore, Plaintiffs insishattheir “requested
relief would require only that Defendants comply with Section (@Q82)(B) by determining
whether Plaintiffs can be released to a sponsor, group home, or some other type of non-
detention.” Id. The agency disagrees, asserting that the balancing of the equitidn goublic
interest favor it.SeeDefs.” Opp’n at 25-26. Defendants cite the fact that an injunction would
alter, rather than preserve, the status quo; the fact that Plaintiffs’ motiprefoninary
injunctive relief overlaps substantially with iesquest for relief on the merits; and the public’s
interest in enforcement of United States immigration la8&seid. The Court concludes that the
balance of the hardships and public interest considerations favor Plaintiffs.

In determining whether to grant a preliminary injunction “courts must balance the
competing claims of injury and must consider the effect on each party of thegant

withholding of the requested reliefWinter, 555 U.S. at 24 (internal quotation marks omitted)

° To be sure, in denying Plaintiffs’ motion for temporary restraining order,dhe C
noted thaPlaintiffs had not requested such relief immediat&geTr. of Temp. Restraining
Order Mot. Hr'g (Mar. 8, 2018at 343-6, ECF No. 19 However, that a delay did not justify
immediate relief—before the agency could even respond to Plaintiffs’ motion—does not justify
denying it now that the parties have had a chance to brief and fully argue tbe.moti



(quotingAmoco Prod. Co. v. Gambei80 U.S. 531, 542 (1987)). “In exercising their sound
discretion, courts . . . should [also] pay particular regard for the public consequences in
employing the extraordinary remedy of injunctioWinter, 555 U.S. at 24 (quoting/einberger
v. RomereBarcelq 456 U.S. 305, 312 (1982)). These considerations merge into one factor
when the government is the non-mova8eeNken v. Holder556 U.S. 418, 435 (2009).

The Court agrees with Plaintiffs that the relief requested is very-shiflgranted,
Defendants musinly consider placing Plaintiffs in less restrictive settings, as requir&d by
U.S.C. § 1232(c)(2)(B). Defendants need offer no change in placement, unlesseuday this
assessment. Furthermore, while Defendants are constrained by Congeestasethey have
quite a bitof discretion in determining how to weigh the factors and whether to provide a less
restrictive s#eing. By contrast, withholding relief might deny Plaintiffs an avenuautin which
to secure a means of release that Congressclyptirovided for unaccompanied minos$ho
recently reached the age of eightedime balancing of the equities tip firmly in Plaintiffs’ favor.

Defendantsarguments to the contrary are unpersuasive. First, Defendants contend that
Plaintiffs’ requesshould be held to a highstandardecause they seek to alter the status quo
rather than merely preserve it. It is true that some district courts in thist@pply a rule under
which “where an injunction is mandatorythat is, where its terms wouldtet, rather than
preserve, the status quo by commanding some positivetlaetroving party must meet a
higher standard than in the ordinary case by showing clearly that he or shidad entelief or
that extreme or very serious damage will result ftbendenial of the injunction.Columbia

Hosp. for Women Found., Inc. v. Bank of Tokyisubishi Ltd, 15 F. Supp. 2d 1, 4 (D.D.C.



1997). Assuming such a rule applies in this Circdiin this Court’s estimation, Plaintiffs have
carried their burden. Continued detention, where Plaintiffs might otherwiseglidector less
restrictive placements, constitutes very seriousaggnthatmerits a mandatory injunction.

Second, Defendant®te that Plaintiffs’ requested relief overlaps substantially with the
merits of this suit. However, the Court finds that the consequences of delayehgustifies
swift action even in the face of such overlap. Furthermore, the (oied its consideration of
the present motion to Plaintiffs &#a Ramirez and Hernandez Alfamad it offered Defendants
substantial time to investigatieesePlaintiffs’ claims. Since fihg anopposition to Plaintiffs’
motion for preliminary injunctive relief, Defendants have not suggested thdathked time o
resources to thoroughly investigate these two Plaintiffs’ claims. Aougly, the Court
disagrees that this overlap might counsel against gratingresent motion.

Finally, Defendants argue thie public’s interest in enforcement of immigratiaws
favors denying Plaintiffs’ motion. The Court disagrees. While DHS surelguizgantial
discretion in the area of immigration lagf, Arizona v. United State§67 U.S. 387, 408 (2012)
(“A principal feature of the removal system is the broad disgrexercised by immigration
officials.”), Plaintiffs have identified a specific statutory provision where the agewuitstretion
has been elarly constrained by Congress. The public interest surely does not cut in favor of
permitting an agency to fail to comply with a statutory mand@seeJacksonville Port Auth. v.
Adams 556 F.2d 52, 59 (D.C. Cir. 1977) (recognizing that “there is an overriding public interest

... In the general importance of an agency’s faithful adherence to its stanatodgate’).

10 Notably, “[tlhe D.C. Circuit has not opined on the issue, but application of a
heightened standard of review of regsder mandatory preliminary injunctive relief has been
adopted in other Circuits.Singh v. Carterl85 F. Supp. 3d 11, 17 n.3 (D.D.C 2016) (collecting
cases).



*kk

In sum, the Court finds that Plaintiffs Wilmer Garcia Ramirez and Shlenaandez
Alfaro have met their burden of showing that preliminary injunctive reiefarrantedrdering
Defendants to comply with 8 U.S.C. § 12322%B) in placing them.Plaintiffs have showthat
it is likely that they would succeed on the merits of their claims, as they have dupptence
tending to show that Defendaniave not yetompliedwith the compulsory provision and
Defendantsevidence does not refute, and in some instances, supports Plaintiffs’ claims.
Plaintiffs have also shown that they would suffer irreparable harm in the aludence
preliminary injunction and that a balancing of the equities and public interestieaigns
favor granting their requested relief. Accordingly, the Court ordersnidafés to comply with 8
U.S.C. § 1232(c)(2)(B) within two weeks of the date of the order accompanyingoihist©
The Defendants’ assessment pursuant to the statute must be memorialized inemnttiatm
goes beyond merely parroting the language of the statute, but, instead, allowartite C
determine whether the agency has considered the factors required by tke Stdiipsilon
Elect., Inc. v. U.S. Dep'’t of Treas., Office of Foreign Assets Coida@l F.3d 913, 928 (D.C.
Cir. 2017) (explaining that, under APA review, courts “must uphold a decision of less thHan idea
clarity if the agency’s path may reasonably be discernedthatitourts’'may not supply a
reasoned basis for the agency’s actlwat the agency itselfas not given” (internal citations and

guotation marks omitted)).

V. CONCLUSION
For the foregoingeasonsPlaintiffs’ Motion for Preliminary Injunction as to Plaintiffs

Wilmer Garcia Ramirez and Sulma Hernandez Alfai @RANTED. Deferdants are ordered to



comply with 8 U.S.C. 8§ 1232(c)(2)(B) in placing thesaiiiffs. An order consistent with this

Memorandum Opinion is separately and contemporaneously issued.

Dated:April 18, 2018 RUDOLPH CONTRERAS
United States District Judge



