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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILMER GARCIA RAMIREZ, et al,
Plaintiffs. : Civil Action No.: 18-508 (RC)
V. : Re Document N&.: 6, 36

U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT et al,

Defendants.

MEMORANDUM OPINION

DENYING DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS * AMENDED COMPLAINT ; GRANTING
PLAINTIFFS ' M OTION FOR CLASS CERTIFICATION

I. INTRODUCTION

Plaintiffs—three immigrantsgenagers who entered the United States as unaccompanied
alien childrer—bring this putative class action agaimstmigration and Customisnforcement
(“ICE™), the Acting Director of ICEthe Department of Homeland Security (‘DHS”), and the
Secretary of Homahd Security.Theyallege that upon reaching their respective eighteenth
birthdays, Defendants transferred them to adult detention facilities withoutieongiless
restrictive placements in violation of 8 U.S.C. 8 1232(¢B). Plaintiffs also contehthat
Defendants routinely and systematically fail to alingi¢his statutory provision.

At an earlier stage of this litigation, this Court granted a motion for preliminary
injunctionfiled on behalf of Plaintiffs Wilmer Garcia Ramirez and Sulma Hernandez Alfaro
See generalliRamirez v. ICE310 F. Supp. 3d 7 (D.D.C. 201&inding thatMr. Garcia
Ramirez andMs. Hernandez Alfardvad showrthat they were likely to succeetthe merits of

their claim that ICE had not complied with 8 U.S.C. § 1232(c)(2)(B) in placing thenth&yat
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would suffer irreparable harm absent injunctive relief, and that boditeacing of the equities
and public interest considerations favored Pitintthe Court ordered Defendants to comply
with 8 U.S.C. § 1232(c)(2)(B) iplacingMr. Garcia Ramirez anblls. Hernandez Alfaro See id.
at 25-34. Now before the Court are Defendants’ motion to disRi@stiffs’ complaint—a
filing that largely retreds groundentatively resolvedt the preliminary injunction stageand
Plaintiffs’ motion for class certificationFor the reasons explained below, the Court denies

Defendants’ motion to dismiss and grants Plaintiffs’ motion for class certification

II. BACKGROUND
A. Statutory and Regulatory Framework
Most immigration enforcement fations are carried out by DHS, in which IGE
housed.See6 U.S.C. 88 111, 251, 291; 8 U.S.C. § 1103(a)(1). Congress established a different
legal framework, howevefor the careand custodyf “unaccompanied alien childrer*defined
as children under age eighteen, who have no lawful imnogratatus in the United Statesd
no parent or legal guardian in the United States available to provide care andl mlogtai. 6
U.S.C. 8 279(g)(2). Except in exceptional circumstances, unaccompanied minors apprehended
by immigration officials are transferred to the custody of the DepartmergaifiHand Human
Services (“HHS). See8 U.S.C. § 1232(b)(3). The Office of Rgie Resettlement (‘ORR”), a
division of HHS, is thereafter responsible for, among other things, “coordinating and
implementing the care and placement” of such children. 6 U.S.C.(8)}2()(1)(A). Congress
has established that these children “shalldoenptly placed in the least restrictive setting that is
in the best interest of the child” and that “[ijn making such placements, thaeBgfwe HHS]
may consider danger to self, danger to the community, and risk of flight.” 8 U.S.C. §

1232(c)(2)(A).



HHS only has authority over the care and custodynofiigrantchildren however. See6
U.S.C. 8 279. And, of course, children do not stay children for&vengressiccounted for that
fact of life, extending certain protectionsriewly adult immigrantsvho were formerlyn the
care and custody of HHSPursuant to 8 U.S.C. § 1232(c)(2)(B):

If [an unaccompanied alien child in the custody of the Secretary of
HHS] reaches 18 years of age and is transferred to the custody of
the Secretary of Homeland Security, the Secretaripfifh] shall
consider placement in the least restrictive setting available after
taking into account the alien’s danger to self, danger to the
community, and risk of flight. Such aliens shall be eligible to
participate in alternativeotdetention programs, utilizing a
continuum of alternatives based on the alien’s need for
supervision, which may include placement of the alien with an
individual or an organizational sponsor, or in a supervised group
home.

Under this provision, DHS mustdk[e] into account’specified statutory factoend must
“consider” placement in the least restrictive settinglfiase who aged out of HHS’s jurisdiction.
Seeid. But, unlike unaccompanied minors, these individuals are not promised placement in the
least restrictive settingCompare8 U.S.C. § 123%)(2)(A), with 8 U.S.C. § 123%)(2)(B).
B. Factual Background
Plaintiffs in this case are three immigrant teenagers who were previolsiy I@RR

custody as unaccompanied alien childr&eeFirst Am. Compl. 11 1, 33, 46, 61, ECF No. 21.
Upon turning eighteen, they were transferred to the custody of ICE and placed thedetution
facilities, purportedly without receiving statutorily mandated considerafitess restrictive
placement optionsSeed. 11, 4, 13-15. They seek to represeitass defined as:

All former unaccompanied alien children who are detained or will

be detained by ICE after being transferred by ORR because they

have turned 18 years of age and as to whom ICE did not consider

placement in the least restrictive setting available, including

alternative to detention programs, as required by 8 U.S.C. §
1232(c)(2)(B).



Pl.’s Mot. for Class Certification & Supp. Points of L. & Auth3 (“PIs. Mot. for Class Cert),
ECF No. 6. This Court’s Opinioat thepreliminary injunctionstage of this litigationlescribed
the circumstances that led Plaintiffs Garcia Ramirez and Hernandez Alfaretdhentynited
States as unaccompanied alien chilcaad detailed the events that led aghtis lawsuit. See
Ramirez 310 F. Supp. 3d at 12-16. For the sake of completeness, the Court recounts that history
here. The Court also provides background details about thendmrddPlaintiff, Ana P., who
joined this litigation after the motiofor preliminary injunction had been filed and partly briefed.
Seeid. at 12 n.1(noting that tle Courtlimited its consideratioof Plaintiffs’ motion for
preliminary injunction tdVir. Garcia Ramirez anils. Hernandez Alfarp see alsdocket
Sheet, Civ. A. No. 18&v-508RC.
1. Wilmer Garcia Ramirez

According to Plaintiffs’ complaint, Wilmer Garcia Ramineas born into poverty in
Guatemala in 1999SeeFirst Am. Compl. [ 26-21. At six years old, he began working in his
family’s fields, cutting underbrushithh a macheteld. { 21. By eight, he was laboring for nine
or more hourgach dayn other people’s fieldsld. § 22. From ages nine to sixteéfr. Garcia
Ramrez worked at coffee plantations in Guatemala and Hondlurasonths at a timewvhere he
endured difficult working and living conditionSeed. {1 23-30. In March 2017, when he was
seventeen years old, Mr. Garcia Ramirez entered the United Statestwigpection in search
of a better life.Sedd. § 31. After crossing the border, he was apprehended by U.S. Customs
and Border Protectioofficers. Sedd. § 33. Uponéarning that he was an unaccompanied alien
child, DHS officials transferred Mr. &cia Ramirezd ORR custody.d. § 33.

While in ORR custody, Mr. Garcia Ramirez petitioned the Superior Court obrAaito

declare him a dependent of the State due to his parent’s neglect in Gualenfa24. The



court granted the petition, findjrthat it was not in Mr. Garcia Ramirez’s best interest to be
returned to Guatemaldd. 1 34; Order Regarding Child’s Eligibility for Special Immigrant
Juvenile Status as to Mother, Ex. C, ECF No. 2-4. Mr. Garcia Ramirez then filedan getit
special immigration juvenile status (“SIJS”), seeking lawful permanenteresydn the United
States based on the neglect finding. First Am. Compl. { 35; Notice of AEoB, ECFNo. 2-
3. That petition remained pendiagthe time that this lawsuit was file@eeFirst Am. Compl.
36.

Theday beforeMr. Garcia Ramirez turned eightegears old, his attornegontacted an
ICE deportation officer to request thatlheereleasedn his ow recognizance, citing the facts
thatremoval proceedings agairsin had been administratively closed, that he had plans to live
with a family friend in Pennsylvania, and that he had pending an SIJS peSge&mail from
Noriana C. Hermes (Sept. 22, 201Z%,. Dat 7, ECF No. 20-4. The deportation officer denied
the requestassertingnly that ICE intended to reopen removal proceedii@geEmail from
Deportation Officer (Sept.2 2017)Ex. Dat 9 ECF No. 20-4.The next dayon Mr. Garcia
Ramirez’s eighteenth birthday, he was transferred from ORR custodi tousZody. SeeFirst
Am. Compl. § 38.

At an ICE field office in Phoenix, Arizona, officials determined that Glarcia Ramirez
should be held without bond&SeeDecl. of Michael Leal (“Leal Decl.”) | &x. E,ECF No. 20-
5. The ext day, ICE transferred Mr. Garcia Ramirez to Eloy Detention CentBxQ"E an
adult detention facility irEloy, Arizona. Id. At EDC, detention officers utilized thRisk
Classification Assessmenta database tool that assists DHS officials in assessing whether an
alien who is not subject to mandatory detention poses a danger to the community or poses a

flight risk—to determineMr. GarciaRamirez’s custodylassification level.ld. § 7. Based in



part on the results of that assessment, officials classified him as a teteiriee-the lowest
custody level at ED&-and housed him with other level 1 or low level 2 detainees, who have no
criminal history or only a minor, non-violentigrinal history. Id.

Mr. Garcia Ramirezwice initiated processder requesting reconsideration of his
placement iranadult detention facility.First, in November 2017, he requested a custody
redeterminatiomearing before an immigration judg8eeMot. for Custody Redermination
Hr'g, Ex. Eat 3-12, ECF No. 20-5. A bond hearing was schedufsekNotice of Custody
Redetermination Hg in Immigration Proceeding&x. Eat 13 ECF No. 20-5. MrGarcia
Ramirez later moved to vacate the hearing, howex@laining that a potential sponsor could no
longer assist with his bondseeUnopposed Motto Vacate Bond Hg, Ex. Eat 15 ECF No. 20-

5.

Second, lirough counsel, Mr. Garcia Ramirez sefdtter to ICE in January 2018,
requestingelease to the least restrictive setting available pursuant to 8 U.S.C. § (28R]c)
Letter from Nestor AllendeAspalo to Justin Laub (Jan. 5, 2018). Eat 26-23, ECF No. 20-5;
Decl. of Néstor AllendeAspal6 (“Allende-Aspaid Decl.”) § 6, Ex. A, ECF No. 23-1. Counsel
contends that he received no response to that |&emAllende-Aspal Decl. 1 #10. During
this litigation, however, ICE produced a letter, dated January 23, 2018 and addressed to Mr.
Garda Ramirez’s counsel, which purports to respond to cousaiuest Seel etter from
Albert E. Carter to Mstor AllendeAspal (Jan. 23, 2018), Ex. E at 24, ECF No. 20-5.
Interpreting theequests abid for “prosecutorial discretion in the form of@ake from
custody,” the ICE deputy field office director of tRhoenix Field Office denied the request
the basis that “the totality of circumstances dfid{ support a favorable exercise of discnediry

authorty in this case.”ld. Accordingto Mr. Garcia Ramirez’s counsdCE did not discuss



alternatives to detention with him at any time before or after Mr. Garcia Rasng@ighteenth
birthday. AllendeAspar6 Declf 5. Mr. Garcia Ramirez remainektained at ED@vhen this
lawsuit was initiatedn March 2018.SeeFirst Am. Compl.  38.
2. Sulma Hernandez Alfaro

SulmaHernandez Alfaravas born in 2000 in Honduradd. 1 41. In Hondurgshe was
subjected to multiple forms of abuse by members of her father’s familydingland especially
her uncle, who threatened her with dedth.§ 43. Because of the abuse that she suffered and
the threats that she faced, Ms. Hernandez Alisitddonduras and travelled to thmited Stées,
seeking safetyld. 1 44. In September 2016, she crosseatimt United States without
inspection.Seed. 1 45. A Border Patrol unit apprehended her and, after determining that she
was an unaccompanied immigrant child, transferred her to the custody of IORR.

ORR placed Ms. Hernandez Alfairoa shelter for unaccompanied immigrant children in
San Benito, Texasld. § 46. While in ORR custody, she was diagnosed with Pasimatic
Stress Disordemhich resulted from the abuse she suffered in Honduda§. 47. In November
2017, MsHernandez Alfarapplied for asylum based on the abuse and harm she had
experienced SeeNotice of Action, Ex. D, ECF No. 2-FirstAm. Compl. { 48. That
application renainedpending when this lawsuit was filed in March 20BeFirst Am. Compl.
1 48.

OnJanuary 16, 2018, just days before Mernandez Alfars eighteenth birthday, an
ICE deportation officer emailetthe shelter where she was being housed to confirm that she
would soon age out @RR’s jurisdictionand “that there [were] no reunificatiotaps, so [ICE]
c[ould] make arrangements to have her placed in the appropriate adult.fa&htgil from

Deportation Officei(Jan. 15, 2018), Ex. B at 9, ECF No. 20Rcase managdor the shelter



responded, explaining that ORR had attempted several times to reunifieMandez Alfaro
with relatives, buthateach of the potential sponsors did not meet ORR sponsorship
requirements.SeeEmail (Jan. 16, 2018), Ex. B at 8, ECF No. 20s2e alsdecl. of Jose Cortez
(“Cortez Decl.”) 1 20, Ex. B, ECF No. 20-Z.he email included a copy of a “Post R&rf
crafted for MsHernandez Alfarpwhich included information about ORR’s unsuccessful
reunification attemptsSeePost 18 Safety Plafx. Bat 10-11, ECF No. 20<Xee alsdCortez
Decl. T 21.

WhenMs. Hernandez Alfardurned eighten ORR transferred her to ICE’s custody.
First Am. Compl. § 49. According to Supervisory Detention and Deportation QffgieDO”
or “Officer”) Jose A. Cortez, on January 18, 2018, Deportation Officer Anthony Martinez
initiated an electronic risk classification assessment to detemmether to release, detain, or
consider alternatives to detention for Mernandez Alfaro Cortez Decl. § 22. Officer Cortez
contends that Mddernandez Alfaravas determined to pose a high risk of absconding due to not
having a sponsor or fixed, permanent address in thedJ&tees at which she had livexd at
least six monthsld. Officer Martinez purportedly recommended that Mernandez Alfardoe
detaineda decision with whictMr. Cortez ontends he agreedd. { 23. DHS placed Ms.
Hernandez Alfar@t Port Isabel Detention Center (“PIDC”), an adult detention facilityos
Fresnos, TexasSeeFirstAm. Compl. { 14.

Like Mr. Garcia Ramirez, Ms. Hernandez Alfaemuested changes in her state of
confinement. First, on February 2, 2018, Mernandez Alfaro’s counsel faxed a letter to
Deportation Officer Robert Cantugquesting that she be released on her own recogniz8eee.
Letter from Rosemary Gonzalez tolhtot Cantu (Feb. 2, 2018) (“2/2/18 LettgiEx. H at 24,

ECF No. 29; Decl. of Rosemary Gonzalez (“Gonzalez Decl.”) §X,B, ECF No. 23-2. The



letter mentioned the special statutory protections affofaledaccompanied immigrant children
and contended that MElernandezAlfaro was neither a flight risk nor a danger to the
community. 2/2/18 Letter at 3—4. Counsel also asserted thaddvisandez Alfars placement
in an adult detention facility had worsened her paaimatic stressymptoms.ld. Counsel
presented aalternative toher client’s placement: La Posada Rdewcia, a transitional shelter
thathad agreed to take in Mdernandez Alfaraupon her release from the detention faciliBee
id. at 4; Letter from Monica Perrasmussen, Client Coordinator, La Posada Providencia (Jan.
17, 2018, Ex. I, ECF No. 210. According to counsel, she followed up with several calls to Ms.
Hernandez Alfar@ deportation officer, however, her calls went unanswered. Gonzalez Decl. 11
8-9.

Five days later, Mddernandez Alfars cowunsel visited PIDC and met briefly with
Officer Cantu in the facility lobbySeeGonzalez Decl.9110-11; Decl. of Robert Cantu (“Cantu
Decl.”) 1M16-7,Ex. A, ECF No. 20-1. According to counsel, she mentioned her pdoess for
her client’s release, noting thette had appended a letter of support from La Posada Providencia.
Gonzalez Decl. 1L Counsel also explained, among other things, thaHdéshandez Alfaro
had been classified as an unaccompaaiieth childupon her arrivain the United Stateshat
she had applied fasylum and that she had already completed an asylum interdabw
According to counsel, during the lobby meeting, Officer Cantu stated that he hadiemede
the materials that she had submitted on Wedidder client. Id.  12. Counsel also recalls that
Officer Cantu rejected La Posada Providencia as a placement-egtatending that many
individuals released to the shelter abscond—and that Officer Cantu stated thatchaatoul
release Ms. Hernandez Alfabecause she had no other family in the United States and he would

only consider releasing her aofamily member.Id. § 14. The Officer purportedly gave counsel



no indication that he had independently considered any less restrictive placéraesisult
detention for MsHernandez Alfaro Seed. § 17.

While Officer Cantu agrees that he rejected La Posada Proiadesa placement option,
he otherwise depicts the conversation differen8geCantu Decl. 1 6—7. He conteritlat he
verbally denied counsel’s request “after taking all relevant facts intodsrasion, including
[Ms. Hernandez Alfars] illegal entry to the United States as an unaccompanied alien minor, her
current age, the copy of her birth certificate, her lack of criminal lisher lack of strong
family ties in the United States, the lack of a fixed, permanent address, thédadépendable
sponsor, and her pending application [for asyluni.”{ 8. According to Officer Cantu, he
reviewed a filehatcontained certain information about M#éernandez Alfar@ case, including
the letter from La Posadhefore speakingith counsel andejecting the requestSeed. 11 16-

15.

Ms. Hernandez Alfarmext sought a change in her custody at a bond hearing before an
immigration judge in March 2018SeeMot. for Custody Redetermination, Ex.aA8-10, ECF
No. 20-1. The immigration judge granted her request, ordering her release frony cunsted
bond of $10,000SeeOrder of the Immigration Judge with Respect to Custody, Ex. A at 32,
ECF No. 20-1. MsHernandez Alfareemaineddetained at PID@t the time that this suit was
filed in March 2018.SeeFirstAm. Compl. 1 14.

3. Ana P.

Ana P. wagorn in 2000 in El Paraiso, a town in the department of Sonsonate, El
Salvador. SeeFirst Am. Compl.  53. At age fifteen, she bore a chldeid. { 55. Strained
financially and in need of a job to support her child, Ana secured employment in a neighboring

town. See idf 57. On her way home from work one day, Ana contends that she was stopped by

10



two masked gang members, who demanded money fromcéf.58. After Ana told them tht
she had no money to give, they purportedly ordered her not to return to the area and threatened
her with death if she did s&ee id.Seeking tavoid the violence in El Salvador, Ana and her
child travelled by bus to the United States in January 28&8id. T 60. After the pair entered
the country at @ort of entry, U.S. Customs agents determined that both Ana and her child were
unaccompaniedlien children See idf 61. Both mother and childere transferred to ORR
custody and placed in a shelter in New Yo8ee id.

According to Ana, on her eighteenth birthday in February 2018, she was told to report to
a government office at 5 a.ngee idf 62. Officials told hernot to bring her childSee id.
When Anaarrived at the office, two ICE officers arrested her and transferretd kbl Bergen
County Jail. See id.Ana contends that, at the time that $bi@ed this lawsuit inate March
2018, she had not seen or talked to her child since her transfer to an adult detentyppnSaeilit
id. 1 63.

Like the other two named Plaintiffs, Ana sought to change her state of coafine®n
March 15, 2018, she submitted a request for release on humanitarian parole under 8 U.S.C. 8
1182(d)(5). See idf 66. That request was pending when Ana jothedlavsuit See id.Ana
also identified a willing sponsor for her and her child: friends of her child’s fatfaenily who
live in Texas and who Ana met in 2013ee idJ 65. According to Plaintiffs’ complaint, Ana
had subnited the necessary papemk to ORR and preparations for her release to the proposed
sponsor had been underway when she turned eighSsanid.

Defendants supply a declaration from Supervisory Detention and Deportatioar Offic
Linda Hyde, who contends that she made the custody determination for Ana P. when she was

transferred out of an ORR facility and into ICE custo8geDecl. of Linda Hyde (“Hyde

11



Decl.”) 1 22, Ex. B, ECF No. 31-2. According to Officer Hyde, ORR contacted her on the
afternoon before Ana’s eighteenth birthday, stating that Ana would need to bertethsiut of
ORR'’s care.See idf 3. ORR informed Officer Hyde that it had declined to release Ana and her
child to a proposed sponsor due to a host of concerns about that potential plaGsaent.

(listing con@rns about, among other things, the lack of a preexisting relationship between Ana
and the proposed sponsor and an “observed pattern” of the potential sponsor allowing former
unaccompanied minors to leave his care after they turned eighteen). In rdspgbate
communication, Officer Hyde instructed ORR to “please go ahead, [and]e’ehgaes and her

child, if ORR had located a different, suitable sponSwed. § 4;see alsc&mail from Linda

Hyde (Feb. 16, 2018) flyde Email) at 9, Ex. B, ECF No. 31-2. Officer Hyde noted that if

ORR had not located a viable sponsor, Ana P. would be transferred to an adult deteritipn facil
and the child would remain in ORR'’s car@eeHyde Decl. I 4Hyde Email at 9.

According to Officer Hyde, based on her review of initial communications withhend t
facts provided by ORR, she concluded that releasing Ana to the proposed sponsor was not
appropriate and, at that time, she was “unaware” of any halfway house or statlterght
accept Ana. Hyde Decl. 1 4. Given that Ana had no suitable fixed address and no family
connections in the United States, Officer Hyde concluded that she posed aasigfiifjht risk
and that shevas not eligible to participate in alternative to detention prograchg 5. Officer
Hyde states that she could nogdify other appropriate, viable measures that could alleviate
Ana’s risk of flight whilealsoensuring her safetyld. After considering that Ana had no
criminal record or history of violence and that she did not appear to be a dangeelfoonéos

others, Officer Hyde concluded that Ana should be transferred to an adult detacition fid.

12



Given Ana’s lack of criminal history and the fact that she did not appear to be dan@#i&us
housed her in the least restrictive detention setting at Bergen CountidJ&ib.
C. ProceduralHistory

Plaintiffs GarciaRamirez and Hernandez Alfaro filed this putative class action in March
2018, contending that ICE had not complied with 8 U.S.C. § 1232(c)(2)(B) in placing them and
assertinghat ICE systematically fail® abide by this statutory provision in placing former
unaccompanied minors who age out of ORRissdiction SeegenerallyCompl., ECF No. 1.
Shortly after, MrGarcia Ramirez anills. Hernandez Alfaro asked this Court to enter a
temporary restraining order apdeliminary injunction ordering ICE to comply with the statutory
provision. SeeMot. Temp. Restraining Ord. & Prelim. Injunction, ECF No. 2. After a hearing
held just three days after the motion was filed, this Court denied the motion for aagmpor
restraining order, explaining that, given the dearth of evidence on record,fRlaiad not me
their burden of showing a substantial likelihood of prevailing on the merits. Tr. of Temp.
Restraining Ord. Mot. Hr'g (Mar. 8, 2018) at 37:1-9, ECF No. 19. The Court tiated would
consider Plaintiffs’ mbon for preliminary injunction—but onlysato the two named Plaintiffs
rather than as to the entire proposed claasfterthe parties had investigated and fully briefed the
request.SeeTr. of Temp. Restraining Ord. Mot. Hr'g (Mar. 8, 2018) at 37:11-19, ECF No. 19.
After the Gvernment submitted itgpposition to Plaintiffs’ request for injunctive relief,
Plaintiffs filed an amended contgnt, which added Ana P. to thagtion as a named Plaintiff.
SeeAm. Compl, ECFNo. 21.

On April 18, 2018, this Court granted Plaintiffs Garcia Ramirez arddhdez Alfaro’s
motion for preliminary injunctionSeeRamirez v. ICE310 F. Supp. 3d 7, 34 (D.D.C. 2018&).

doing so, the Coulfirst rejected Defendantargumentshatseveral justiciability barriers

13



precluded the Court from granting trexjuested reliefSeed. at 17-25 Specifically,the Court
disagreed with Defendants’ contentions that ldnsuit was moot at the time that it was filed,
that Plaintiffs had not identified a “final agency action” subject to judicial revieser the
Administrative Procedure Act, and that Plaintiffs had an adegltat®ativeremedy in the form
of bond hearings through which they could sesief for their purported injuriesSeed. In
assessing the merits of Plaintiffs’ request for preliminguniction, the Court found that
Plaintiffs Garcia Ramirez and Hernandez Alfaro were likely to succegbwing that DHS had
not complied with 8 U.S.C. § 1232(c)(2)(B) in placing them, that Plaintiffs had shown that they
would suffer irreparable harm in the absence of a preliminary injunction, arabthad
balancing of the equities and public interest considerations favored PlaiBeksl. at 25-34.
The Court ordered Defendants to comply with 8 U.S.C. § (2@3(B) in placingMr. Garcia
Ramirezand Ms. Hernandez Alfardd. at 34. In addition, the Court required Defendants to
memorialize their assessmetasallow the Court to determine whether the agency had
considered the factors required by statiBeed.

On May 2, 2018, Defendants responded to the Court’s Order, appending declarations
from the ICE Officers charged with considering the relevant stattdotgrs andvith placing
Plaintiffs Garcia Ramirez and Hernandez AlfaBeeDefs.” Resp. to the Court’s Ordf Apr.

18, 2018 to Comply with 8 U.S.C. § 1232(c)(2)(B) with Regard to Two Named Plaintiffs, ECF
No. 30. The first declaration memorialized the process of determaniecement for Ms.
Hernandez Alfaro.SeeDecl. Jose A. Cortez, Ex. A, ECF No. 30According to Officer Jose

A. Cortez,ICE first attempted to identify potential individual and organizational sponsors who
could providea fixed, stable address amtio could financially support Ms. Hernandez Alfaro.

Seed. 1 3. ICE identified five such potential sponseexsid. 1 5,7, 9, 11, 13, however, it

14



concluded that none of the options were viable sponsors for a host of reGeeids {1 6

(finding the first potential sponsor unviable doainavailability and the potential sponsor’'s own
risk of flight), 8 (finding thesecond potential sponsor unavailable), 10 (finding that a third
potential sponsor could not be located), 12 (determining that a fourth potential dp@hgor
would not provide sufficient oversight or accountiypiio reduce Plaintiff's risk ohbscondig),
15-16 (finding a sixth potential sponsor unviable due to her attenuated relationship wntiff Pla
andherinability to financially support Plaintiff).According to Officer Cortez, ICE also
considered enrolling Ms. Hernandez Alfaro in an alternativeetention programSee idJ 18.
However, it determined that she did not qualify for such a program because she Isg&pdaa
and a valid sponsor’s residential addreSeeid. In Officer Cortez’s declaration, he described
ICE’s determinabns regarding Ms. Hernandez Alfaro’s risk of flight, danger to self, and dange
to others.See idf119-23. According to Officer Cortez, ICE regarded Ms. Hernandez Alfaro
as a significant flight risk because she lackedul immigration status, had minimal family and
community ties, failed to provide a reliable fixedtaess in the United States, had no prior
residence in the United States, and entered the United States without inspection by a
immigration officer. Id. § 19. ICE did not regard Ms. H@ndez as a danger to herself or to
others. Id. 1 20.

Based on Officer Cortez’s assessment, he conclideds. Hernandez Adfo should
remain in ICE custodySee idf 21. On April 25, 2018 fi@r evaluating Ms. Hernandez Alfaro
based on federaletention standarddCE determined that she should remain classified as Level
1-Low Custody and, accordingly, that she should continue kmbged in the least restriativ
housing unit available in adult detention facility.Seed. I 25. Ms. Hernanez Alfaro

ultimately remained detained for only a short time lontf@ugh. See idJ 26. On April 30,

15



2018, the United States Citizenship and Immigration Service provided a copy ¢6 fSE
decision granting Ms. Hernandez Alfaro legal immigration status in the Unitezs Se id.
Because Ms. Hernandez Alfaro was no longer subject to removal, she was retmas€Efr
custody. See id.

The second declaration submittegDefendants memorialized ICE Officer Andrew
Swierski’s considerationf the gatutory factors outlined at 8 U.S.C. § 1232(c)(2)(B) and his
determination of a placement for Mr. Garcia Ramir8eeDecl. of Andrew Swierski, Ex. B,
ECF No. 30-2.First, Officer Swierski explainethat there wa no evidence to suggest that Mr.
Garcia Ramirezwho has no known criminal record and had no record of disciplinary
infractions while in ICE detentierwould pose a danger to himself or to the commurfsiged.
1 7. Next, OfficerSwierski found that, becaub#r. Garcia Ramirez had entered theildd
States without proper documentation anad limited family and community ties in the United
States, h@osed aisk of flight. Seead. 1 8. In light of these findings,flicer Swierskinext
consideredMr. GarciaRamirez for ICE’s alternativeo-detenton programs, which would permit
Mr. Garcia Ramirez to be released on his own recognizargect to certain conditionSee id.
19

According to his declaratio@fficer Swierskiconsidered handful of possible release
conditions. Seed. § 10. First, he considered releasing Mr. Garcia Ramirez subject only to
periodc reporting. See id. Officer Swierski rejected this possibility, however, because Mr.
Garcia Ramirez had no significant community or family tresplace of employment in the
United States, and had not lived in the United States for a long petiotkeofSee id. The
officer reasoned that periodic reporting would not sufficiently mitigate®arcia Ramirez’s

risk of flight. See id.Next, Officer Swierski considered releasing Mr. Garcia Ramiviga both
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periodic reporting and ankle monitoring conditioiee idf 11. Officer Swierski regarded this
option as the least restrictive placement available for Mr. Garcia Ramirez, anddeahttiat the
combination othese twaconditions would adequately alleviate Mr. Garcia Ramirez’s risk of
flight. See id.Officer Swierski then considered additional placement options: release to an
organizational sponsor or supervised group home and release onSmmdi. | 12-13. Officer
Swierski ejected theseptions, though, because he did not know of a viable organization or
group home to which to release Mr. Garcia Ramirez and because he reasoned that, compared
with the viable option of release subject to reporting and ankle monitoring, ralederebond
would be more restrictiveSeed. In light of Officer Swierski's analysis, on April 27, 2018,
DHS released Mr. Garcia Ramire’ his own recognizance subject to ankle monitoring and
periodc reporting. See idf 14.

Unrelated tahe Court’s order, Ana P.’s statusshalso changed since the Court granted
Plaintiffs’ motion for preliminary injunctionSeePls.” Reply Supp. Mot. foiClass Cert. at 7,
ECF No. 37; Letter from Thomas Decker to Ana P. (May 11, 2018) (“Deakear”), Ex. 1,
ECF No. 37-2. On May 11, 2018, Ana P. was granted humanitarian parole and released from
detention pending the outcome of her immigration proceedigsDecker Letter.

Now before the Court are Defendants’ motion to disrRis@ntiffs’ complaintand
Plaintiffs’ motion for class certificationSeeDefs.” Mot. to Dismiss Pls.” Am. Compl. Qefs!
Mot. to Dismis$), ECF No. 36 PIs! Mot. for Class Cert.ECF No. 6. Both motions argpe for

the Court’s consideration.

[ll. ANALYSIS
In this putative class actipRlaintiffs assert thavhen they turned eighteen years old and

were transferred from HHS custody to DHS custody, DHS placed them in acuitiolet
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facilities without considering less restrictive placemémtgolation of 8 U.S.C. § 1232((9)(B).
Theyalso contend thddHS routinely and systematically faito abi@ by this statutory
provision. Presently before the Court are Defendants’ motidistoissand Plaintiffs’ notion
for class cdification. For the reasons explained below, the Court denies Defendants’ motion to
dismissand grants Plaintiffs’ motion for class certification.
A. Defendants’ Motion to Dismiss

The Court first considers Defendants’ motion to dismiss Plaintiffs’ comtplahich
argues that (1laintiffs lack standing to bring threclaims, (2)Plaintiffs’ claimsare moot (3)
Plaintiffs may not properly bring their claims under the AdministeaProcedure Act, and (4)
Plaintiffs have failed to state any claims upon which relief may be grabisdgreeing on all
fronts, this Court dengeDefendants’ motion to dismiés.

1. Legal Standards
a. Federal Rules of Civil Procedure 12(b)(1)

“Federal courts are courts of limited jurisdiction,” possessing ‘only theepawthorized
by Constitution and statute.’'Gunn v. Minton568 U.S. 251, 256 (2013) (quotiKgkkonen v.
Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994)). Indeed, because “[w]ithout

jurisdiction the court cannot proceed at all in any causs®eEx parte McCard|&4 U.S. (7

1 Several of Defendants’ arguments for dismissal retread ground covered at the
preliminary injunction stage of this litigatiorBeeRamirez 310 F. Supp. 3d at 17-25 (rejecting
arguments that Plaintiffs’ claims were moot when this action was filed; that Plaiaiffisdt
identified a final agency action subject to judicial review; and that bond heagfaye b
immigration judges served as adequate remedy for Plaintiffs, thus precluding this Court’s
review of Plaintiffs’ claim). Because “[i]ssues litigated in a preliminajynction action ‘are
not . . . law of the case,Massey v. Am. Fed’'n of Gov't Emp253 F. Supp. 3d 42, 51 (D.D.C.
2017) (quotingCmty. Nutrition Inst. v. Blogk749 F.2d 50, 56 (D.C. Cir. 1984)), the Court does
not regard its prior determinations as binding for purposes of assessing Defeldaiois to
Dismiss. Rather, as explained below, the Court finds dismissal unwarranted based on
consideration of the record and arguments presently before the Court.
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Wall.) 506, 514 (1868), “[Bderal courts have an independent obligation to ensure that they do
not exceed the scope of their jurisdictioHgnderson ex rel. Henderson v. ShinsB&R U.S.
428, 434 (2011)see alsd-ed. R. Civ. P. 12(h)(3) (“If the court determines at any time that i
lacks subjectnatter jurisdiction, the court must dismiss the action.”).

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(1) challengdsewhet
court is authorized to consider the claims presented in a lav&egEed. R. Civ. P. 12{61). In
assessing such a motion, a court must “presume(] that a cause lies adisislidetpd
jurisdiction, and the burden on establishing the contrary rests upon the paripgssert
jurisdiction.” Kokkonen511 U.S. at 377 (citations omitted). Hoxee a court “assume(s] the
truth of all material factual allegations in the complaint,” and must “construeothplaint
liberally, granting plaintiff the benefit of all inferences that can be defiad the facts
alleged.” Am. Nat'l Ins. Co. v. F.D.C., 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quofiigpmas
v. Principi, 394 F.3d 970, 972 (D.C. Cir. 2005)). Nevertheless, a court need not accept
inferences drawn by the plaintiff if those inferences are unsupportedtbyafieged in the
complaint, nomust a court accept plaintiff's legal conclusioigeeBrowning v. Clinton292
F.3d 235, 242 (D.C. Cir. 2002). In evaluating subject matter jurisdiction, a court may look to
materials outside of the pleadings, where appropriaée Am. Freedom L. Cir. Obama821
F.3d 44, 49 (D.C. Cir. 2016).

b. Federal Rule of Civil Procedure 12(b)(6)

The Federal Rules of Civil Procedure require that a complaint contain “a stdqtaén
statement of the claim” to give the defendant fair notice of the claim argtdkinds upon which
it rests. Fed. R. Civ. P. 8(a)(&¢cordErickson v. Parduss51 U.S. 89, 93 (2007) (per curiam).

A motion to dismiss under Rule 12(b)(6) does not test a plaintiff's ultimate likelihosuatcoéss
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on the merits; rather, it tests whether a plaintiff has properly stated a SagScheuer v.
Rhodes416 U.S. 232, 236 (1974). A court considering such a motion presumes that the
complaint’s factual allegations are true and construes them liberally in théffdafavor. See,
e.g, United States v. Philip Morris, Inc116 F. Supp. 2d 131, 135 (D.D.C. 2000). Itis not
necessary for the plaintiff to plead all elements of her prima facie case in thiagunSee
Swierkiewicz v. Sorema N,A34 U.S. 506, 511-14 (200B8ryant v. Rpcq 730 F. Supp. 2d 25,
28-29 (D.D.C. 2010).

Nevertheless, “[t]o survive a motion to dismiss, a complaint must contain suffficie
factual matter, accepted as true, to ‘state a claim to relief that is plausitdefame.” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl|ys550 U.S. 544, 570
(2007)). This means that a plaintiff's factual allegations “must be enough t@naigd to relief
above the speculative level, on the assumption that all the allegations in thlainbare true
(even if doubtful in fact).”Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555-56 (2007) (citations
omitted). “Threadbare recitals of the elements of a cause of action, sugponeuie
conclusory statements,” are therefore insufficientitbstand a motion to dismissgbal, 556
U.S. at 678 A court need not accept a plaintiff's legal conclusions as $aekq., nor must a
court presume the veracity of the legal conclusions that are couched as faetyadilcals. See
Twombly 550 U.S. at 555.

2. Issues
a. Standing

Defendantdirst challenge whether Plaintiffs have standing to bring this lawSee

Defs.” Mot. to Dismissat 7~18. “[T]he question of standing in federal courts is to be considered

in the framework of Article 11l which restricts judicial power to ‘casasd ‘controversies.
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Assoc. of Data Processing Serv. Orgs., Inc. v. G&9p U.S. 150, 151 (1970).0 establish
Article Il standing, a plaintiff must have “(1) suffered an injury in fac},tf&t is fairly
traceable to the challenged conduct of the defendant, and (3) that is likely to beaédinga
favorable judicial decision.’Spokeo, Inc. v. Robin$36 S. Ct. 1540, 1547 (2016). As “[t]he
party invoking federal jurisdiction,” plaintiff “bears the burden of establishing thieseents.”
Lujan v. Defenders of Wildlif&04 U.S. 555, 561 (1997)n the class action contextcaurt’s
standing inquiy focuses squarely on the class representati8esO’Shea v. Littleton414 U.S.
488, 488 (1974). “[W]hen considering whether a plaintiff has Article Il standiregexdl court
must assumarguendathe merits of his or her legal claimParker v. Dstrict of Columbia 478
F.3d 370, 377 (D.C. Cir. 2007). And,the motion to dismiss stage, “general factual
allegations” supporting injurin-fact, causation, and redressability suffice to establish standing.
Seelujan, 504 U.S. at 561. Contrary Befendants’ assertis, the Court finds th&laintiffs
satisfy all three elements of standing.
i. Injury in Fact

“To establish injuryin-fact,”—the first element of standirg”a plaintiff must show that
he or she sufferedl)] ‘an invasion of a legallprotected interest’ that [§2)] ‘concrete and
particularized’ and(3)] ‘actual or imminent.” Spokeo, In¢.136 S. Ct. at 1548 (quotirgijan,
504 U.S. at 560). Defendants contend that Plaintiffs have eioth@se requirementSee
Defs.” Mot. to Dismissat 8-14. Specifically, Defendantaintainthat because Mr. Garcia
Ramirez and Ms. Hernandez Alfaro were deemed flight risks and because Amadbject to
mandatory detention pursuant to 8 U.S.C. § 1225(b), Plaintiffs were not entitled to any further
consideration under 8 U.S.C. § 1232(c)(2)(Bee idat 9-11. In addition, Defendants argue

that, evenf Plaintiffs were entitled tadditional consideration under 8 U.S.C. § 1232(c)(2)(B),
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they have still failed to allege injury to any legally protectedradt becaughe ultimate
decision of where to place each of them is left to the discretion of the agensyrand i
reviewable by this CourtSeed. at 11-12. The Court concludes that Plaintiffs halleged a
cognizable injury in fact.

First, Plaintiffshave alleged injuries their ownlegally protected interestsThe D.C.
Circuit has explained that an interest is legally protected for standing panpdss cognizable.
See Parker478 F.3d at 377 [I]n Lujan. . ., when the Supreme Court used the phrase ‘legally
protected interest’ as an element of infumyfact, it made clear it was referring only to a
‘cognizable interest.”)see als@udicial Watch, Inc. v. U.S. Sena#82 F.3d 359, 363-66 (D.C.
Cir. 2005) (Williams, J., concung) (lluminating “puzzlement over the meaninglafjan[’s]
requirementhat for ‘injury in fact,” the plaintiff must show ‘invasion ofegally protected

interest. . . .” and writing in support of the view that an interest satisfies the requirement if it is
cognizable (quotingujan, 504 U.S. at 363)). Cognizable interests run the gamut, ranging from
purported injuries to economic interessg e.g, Clinton v. City of N.Y.524 U.S. 417, 432

(1998), to injuries to noneconomic interests in, for example, the enjoymina e$thetic beauty

of naturesee e.g., Lujan504 U.S. at 562-63 (declaring that “[0]f course, the desire to use or
observe an animal species, even for purely esthetic purposes, is undeniably dEmmerast

for purpose of standing”). Importantly, the Supreme Court has recognizé@omaress may
create a statutory right or entitlement the alleged deprivation of which caar steriding to sue
even where the plaintiff would have suffered no judicially cognizable injutlya absence of the

statute.” Warth v. Seldin422 U.S. 490, 514 (1975ee als®Spokepl36 S. Ct. at 1549

(acknowledging “Congress’ role in identifying and elevating intangiatens”).
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Whether a plaintiff has asserted a cognizable cfampurposes of standing does not turn
on whether plaintiffs claim hasnerit. See Parker478 F.3d at 376 (labelling “doctrinally
quite unsound” the Ninth Circuit’s approach of beginning standing analysis by camgider
whether a statutory provision provides pt#f with an individual right and explaining that
“when considering whether a plaintiff has Article 11l standing, a federat coust assume
arguendathe merits of his or her legal claiin”Instead, a courhust ask whether the injury
asserted by plaiiff is “the sort of interest that the law protects when wisngfully invaded.”
Aurora Loan Servs., Inc. v. Craddie#d2 F.3d 1018, 1024 (7@ir. 2006). Compare, e.g.
Lujan, 504 U.S. at 5683 (finding that plaintiffs’ desire to observe anirspkcies for “purely
esthetic purposes” would have sufficedealegally protected interestjth, e.g, Linda R.S. v.
Richard D, 410 U.S. 614, 619 (1973]I{n American jurisprudence at least, a private citizen
lacks a judicially cognizable interest imetprosecution or nonprosecution of another.

Here, Plaintiffs contend that, by enacting 8 U.S.C. § 1232(c)(2)(B), Congressrednf
on all former unaccompanied alien children who have been transferred from the cusdétfy of
to the custody of DH8ncluding Plaintiffs) the right to have the Secretary of DHS “consider
placement in the least restrictive setting available after taking into account tiie ddieger to
self, danger to the community, and risk of figh8eeAm. Compl. 11 3—4, 99-10Plaintiffs
further assert that the statute makes sonchigrants®eligible to participate in alternativi®
detention programs.Seed. According to Plaintiffs, Defendantsiaction—the purported
failure to consider therfor the least restrictive settirgyailableand to mak them eligible for
alternativeto detention progranes requiredy statute—invaded their legally protected
interess. See id.Plaintiffs insist that they “doot complain about, or seek, release from

detention (or any other outcome) in individual immigration cases.” Pls.” Opp’n to Mot. to
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Dismissat 6. “Rather, they complain about ICE’s systematic and widespread faikcmenply
with Section 1232 in making those individual placement decisioiais?”

Plaintiffs’ assertednjury—in essence, that they have suffede@ to the loss of the
opportunity to be considered fotygpe of benefit or reliefor which Congressade them
eligible—is the type of injurythat ourts in this jurisdiction have recognized as coghbie for
purposes of standing. Indeed, Judge Boasberg reeeltligssed the same issue in a case quite
like this one.SeeNat’| Verture Capital Ass’rv. Duke 291 F. Supp. 3d 5 (D.D.C. 2017pn
National Venture Capital Association v. Dukereign entrepreneurs challenged DHS’s decision
to delay the implementation of an immigration rule that would have permitted certagmfore
entrepreneurtd obtain immigration parole, arguing thlaé agencyadpromulgated the delay
rule without abiding the APA’s strictureSee idat8. The agency contended, among other
things, that the plaintiffs lacked standingsteebecause “parole is an immigration action granted
at the sole discretion of DHS, and aliérave no legally protected interest in a discretionary
immigration determination.’ld. at 13 (internal quotation marks omitted) (quoting Opp. at 20).
The agency likewise asserted that no action from the court could redressfglg@utgorted
injuries beause they needed “a favorable exercise of DHS discretion,” as well as a favorable

inspection, to benefit from the planned immigration ruée.at 13 (quoting Opp. at 18).

2 One aspect of Plaintiffs’ complaint does not quite align with this characterizdtion
their purported injuries and the relief that they seek in this case. Amaimgf&’ “prayer[s] for
relief” is a request that this Court “[d]eclare that ICE’s failure to placatiffa and members of
the class in the ‘least restrictive setting available’ violates 8 U&1232(c)(2)(B) and 5 U.S.C.
88 706(1) and 706(2).” Am. Compl. at 23. As it appears that Plaintiffs have abandoned
arguments that theyor other members of the putative clasgsere entitled to any particular
placementseePls.” Opp’n to Mot. to Dismisat 6 the Court need not linger on whether
Plaintiffs haveestablished standing to pursue this relief.
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Judge Boasberg rejectdtesearguments, explaining first that the Governmeatl
“fail[ed] to engage with Plaintiffs’ actual asserted injury: the éggiortunity to obtain parole
status.” Id. Citing CC Distributors, Inc. v. United State883 F.2d 146 (D.C. Cir. 1989), and
other casesludge Boasbergbserved that courts in thissthict have regarded thess of the
opportunity to obtain a discretionary benefit as a cognizable injury for standing gsirfes
Nat’l Venture Capital Ass'i291 F. Supp. 3d at 13. Furthermore, Judge Boasberg noted that
“[a]ithough the D.C. Circuit has not considered whether a ‘lost opportunity’ qeadiie
cognizable injury in the immigration context, other courts of appeals have unanimousl
concluded that it does.Id. at 13-14(citing cases). For standing purposes, it did not matter that
DHS might deny parole or that the Court could not review any such denial; plaifdidiisn that
they ha[d] lost even the opportunity to obtain that immigration benefit” sufficedablissta
cognizable injury.ld. at 14 cf., e.g, Regents of the Univ. of Cal. v. Bakkk88 U.S. 265, 280
n.14 (1978) (concluding that an applicant for admission had standing to challenge a uisiversity
affirmative action admissions program even though the applicant “had been unable tibhgirove
he would have been admitted iretabsence of the special progran®§; Distribs., Inc, 883
F.2d at 150 (“[A] plaintiff suffers a constitutionally cognizable injury by lthes of an
opportunity to pursue a benefit . even though the plaintiff may not be able to show that it was
certain to receivehat benefit had it been accorded the lost opportuniéy’| Habor GP, LLC
v. Gov't of Dist. of Columbial21 F. Supp. 3d 11, 12, 18 (D.D.C. 2015) (concluding that a
company had standing to bring claims alleging that the District of ColurdbmiVed it of [&

fair chance” to compete for a contract to provide certain government senkaeding this
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reasoning persuasive, this Court concludes that Plaintiffs have identified aiolgninjuries in
the form of the loss of opportunity foonsideratiorguaranteed by statute.

Second, Plaintiffs have asserted injuries that are “concrete” and “partiedlariz
satisfying the next components of injury in fact. These requirements enduitbehzarty
seeking review [is] himself among theurgd.” Lujan, 504 U.S. at 563. “For an injury to be

‘particularized,’ it ‘must affect the plaintiff in a personal and individual Waypokeo, In¢.136

3 Plaintiffs’ substantive interest in “opportunity” is not the only interest at pldne
Court also construes Plaintiffs’ complaint as alleging a procedural injuryradgdthat such
allegations are also didient to establish standing, at least at this stage of the litigaGarCtr.
for Biological Divesity v. U.S. Dep't of Interiqr563 F.3d 466, 474, 479 (D.C. Cir. 2009)
(assessing plaintiffs’ standing under a procedural standing theory waerest rightsat issue
were “essentially procedural in character” (internal quotation marks andwcitatiitted)). As
the Supreme Court explainedlinjan v. Defenders of Wildlifa plaintiff may have standing to
bring a claim concerning a proceduirglry if the plaintiffcan show that an agency failed to
abide by a procedural requirement that was “designed to protect some threatenete con
interest” of the plaintiff.Lujan, 504 U.S. at 573 n.8. However, allegations of “a bare procedural
violation” do not suffice.SeeSpokep136 S. Ct. at 1549-50. Instead, the alleged procedural
injury “must be tethered to some concrete interest adversely affected bydbdyyed
deprivation.” WildEarth Guardians v. Jewelr38 F.3d 298, 305 (D.C. Cir. 2013). Importantly,
“[a] plaintiff who alleges a deprivation of a procedural protection to which he tedniever
has to prove that if he had received the procedure the substantive result would haetezbn
All that is necessary is to show that firecedural step was connected to the substantive result.”
Sugar Cane Growers Coop v. Veneni289 F.3d 89, 94-95 (D.C. Cir. 2002).

Here, Plaintiffs allege that Defendants failed to follow procedures manda&d 18,C.
§ 1232(c)(2)(B)—namely, according to Plaintiffs, Defendants did not assess each Plaintiffs
danger to self, danger to community, and risk of flight and did not thesid=sr each Plaintiff
for placement in the least restrictive setting availaBleeAm. Compl. 11 98-101. Plaintiffs’
complaint asserts that Congress enacted Section 1232(c)(2)(B) to extentigm®teca certain
group—unaccompanied immigrant children who turned 18 and were transferred by ORR to the
custody of ICE—based on Congress’s judgment that kneejerk placement of former
unaccompanied minors into adult detention facilities is inappropriate and injurious to those
young adults.SeeAm. Compl. §f 3, 74, 80. And Plaintiffs have alleged real harm flowing from
the alleged procedural violations. Specifically, according to Plaintifls, rfjany, if not most,
cases [DHS’s] failure [to comply with Section 1232(c)(2)(B)] in turn alsalte in ICE
detainhg the former [unaccompanied minor] in adult detention for weeks or months when they
should have been placed with a sponsor, in a shelter or group home or some other leisg restrict
setting.” PIs.” Opp’n to Mot. To Dismiss at 5. At least at this early stage of thatibiig these
contentions suffice to establish Plaintiffs’ standing to assert claimd basgrocedural injuries.
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S. Ct. at 1548. Accordingly, “a plaintiff raising only a generally availab&vgnce about
goverment—claiming only harm to his and every citizen’s interest in proper applicatior of th
Constitution and laws, and seeking relief that no more directly and tangiblytbdmefithan it
does the public at largedees not state an Article Ill case or controverdyjan, 504 U.S. at
573-74;see also, e.gPerkins v. Lukens Steel €810 U.S. 113, 125 (1940) (concluding that
plaintiffs who failed to show any injury to “a particular right of their own, asmdjatshed from
the public’s interest in the admstration of the law” lacked standing). To be concrete, the
“injury must be te factg; that is, it must actually exist.1d. (citing Black’s Law Dictionary 479
(9th ed. 2009)). Stated otherwise, “[a] concrete injury is ‘direct, real, and padpabt
abstract.” Food & Water Watch, Inc. v. Vilsac08 F.3d 905, 914 (D.C. Cir. 2015). This does
not, however, mean that an injury must be tang#ndt is well established that Congress may
“identif[y] and elevat[e] intangible harms” to the status of legally codmézenjury. Spokeo,
Inc., 136 S. Ct. at 154%ee also, e.gTrump v. Hawalii 138 S. Ct. 2392, 2416 (2018) (“[A]
person’s interest in being united with his relatives is sufficiently concnet@articularized to
form the basis of an Article IIl injury in fact.”Bchnitzlerv. United States/61 F.3d 33, 40
(D.C. Cir. 2014) (prisoner had sufficiently alleged injury in fact for standing pusgnse
allegng that he was “being required to continue his association with the United States higa
wishes.”)

Plaintiffs contend that Defendants failed to consider each of them for placement in the
least restrictive placement available as required by 8 U.S.C. § 1232(c)(3¢8)m. Compl.
11 40, 52, 67. These allegations concern personal and individual injuries purportedégduffer
each Plaintiff, thus, they are particularized. Furthermore, the Court desdluat Plaintiffs’

alleged injury—the loss of the opportunity for consideration guaranteed by stéute
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sufficiently concrete to establish standing. sAming the truth of Plaintiffs’ allegations that
Defendants failed to consider them less restrictive placemenrtsnstead sendinthem straight
to adult detention facilities despite Congress’s explicit mardtite Court has little difficulty
concluding bat Plaintiffs’ injuries are not abstract, but direct, real, and palpabje.g, Patel

v. USCI$ 732 F.3d 633, 638 (6th Cir. 2013) (concluding that plaintiff's loss of “a significant
opportunity to receive an immigrant visa” due to agency’s purpartatrary denial of his
request “is itself a concrete injuryNat’l Venture Capital Ass’n291 F. Supp. 3d at 14
(explaining that “[g]iven that [plaintiffs] meet the criteria” to be considdoe@dn immigration
benefit, the “claim that they have lostem the opportunity to obtain that immigration beriefit
“would be far from illusory” (internal quotation marks and citation omijtéd)

Finally, Plaintiffs must show that their alleged injuries are “actual or immineit
conjectural or hypothetical” testablish that they kia suffered an injury in factSeelujan, 504
U.S. at 560. At the motion to dismiss staggerieral factual allegations of injury resulting from
the defendant’s conduct may sufficd.tijan, 504 U.S. at 561. However, the complaimist

still “clearly and specifically set forth facts sufficient to satisfy” Artitlle Whitmore v.

4 Though the Court is mindful that, at the pleading stage, the standing inquiry is
concerned with the presence of injurgusation, and redressability at the time that a complaint
was filed, it bears mentioning that events since the Court granted Plaintiffshrfatio
preliminary injunction perhaps best illustrate how real, palpable, and direct gatedrioss of
opporturity was for Plaintiffs. After this Court ordered DHS to provide Plaintiffsciza
Ramirez and Hernandez Alfaro with the consideration required by 8 U.S.C. § 1232(¢c)X{&)(B
agency contacted potential sponsors, explored alternatidetention options, and, based on its
analysis, released Mr. Garcia Ramirez on his own recognizance subject tmgegiod ankle
monitoring. SeeDecl. of Andrew Swierski 1 10-14, Ex. B, ECF No. 30-2. Nowhere in the
agency’s submissions to this Courthereany hint that the information used to make that
determination would not have been available to or used by the agency at the titfgsha
placed Mr. Garcia Ramirez in a detention facility or at the time that it refuseelduissts for
consideration. That DHS"gonsideration” resulted in one Plaintiff's release from a detention
facility hardly squares with Defendants’ suggestion that Plaintiffs aredthin only abstract
ways by the denial of consideration.
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Arkansas495 U.S. 149, 155 (1990).he “actual or imminenttondition bars a plaintiff from
relying on aremote or speculative theory of injurfee, a., Lujan, 504 U.S. at 562—64 (vague
plans to return to an area to view purportetiiyeatened animal species were not sufficient to
make the possibility of injury to plaintiffs’ esthetic interests “actual or immine@Shea v.
Littleton, 414 U.S. 488, 495-96 (1974) (finding that plaintiffs who challenged a city’s alleged
pattern of violating its citizen’s civil rights without “identif[ying] [themselves] imgvsuffered

any injury in the manner specified” failedastablishthat they endured an injury in facBear
Lodge Multiple Use Ass’n v. Babbitt75 F.3d 814, 821-22 (10th Cir. 1998ribers

challenging the National Parks ServiEeequest that they voluntarily refrain frambing in a
park during a period in which American Indiagpically used the park for religious practibad
not sufferedcany actual or imnment injury based on the “remote and speculative possibilities” of
eithermandatory closure of the park or the imposition of an outright barirohic). In cases
like this one, “whee the plaintiffs seek declaratory and injunctive relief, past injurieseaoce
insufficient to establish standingDearth v. Holdey 641 F.3d 499, 501 (D.C. Cir. 2011).
Instead, plaintiffs “must show [they are] suffering an ongoing injury or farefmediate

threat of injury.” Id.

According to Plaintiffs, at the time that they filed their complaint, DHS had plackd ea
of tham in adult detention facilities artthd denied or failed to act oequests from each of them
for consideration of placemeint less restrictive environmentSeeAm. Compl. 1 39-40, 51—
52, 65—67.At that time, all three Plaintiffs were housed in adult detention facilibesid.
Plaintiffs supply declaratiorfsom attorneysvho represented Plaintiffs Garcia Ramirez and
Hernandez Alfaro that support their contentiahat ICE hadglaced them without considering

less estrictive settingand had not taken action to provide such consideration any time before
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this Court granted Plaintiffs’ motion for preliminary injunctioBeeDecl. of Né&tor Allende
Aspapo (“Allende-Aspan Decl.”) 11 1, 4-7, Ex. A, ECF No. 23Decl. of Rosemary Gonzalez
(“Gonzalez Decl.”) 111, 6—7, 10-19 Ex. B, ECF No. 23-2. The Court concludes that Pkintiff
have supplied specific facts establishing that their purported injilmg-ess of the opportunity
for the consideration guaranteed by 8 U.S.C. § 1232(c)(bj&xetualand notmerely
speculativeand that it was ongoing at the time that they filed their complaint

Defendants’ argumentbat Phintiffs have not established that they have suffered an
injury in fact are unavailing. Defendants first argue that 8 U.S.C. § 1232(c)(2)d Jom
construed as mandating consideration only wbEIi$ has concluded that a former
unaccompanied minor does not pose a flight risk and is not dang&eei3efs.” Mot. To
Dismiss.at 9-11. According to Defendants, because each named plaintiff was either deemed to
pose a risk of flight or was subject to mandatory detention under 8 U.S.C. § 1225(b), none was
entitled to consideration under 8 U.S.C. § 1232(c)(2)(B), thus no named plaintiff could have
been injured by any alleged agency inactiS8eeDefs.” Mot. © Dismiss at 911. Defendants
argue that any other construction of the statute would “make ne,sémet alternative
constructions wouldendemmeaningless statutory references to the order in which DHS is
supposed to conduct its inquiry, and that a contrary reading would conflict with the broad
discretionary authority Congress granted to the agendgteyminewhether to detain or to
release an alieduring removal proceeding§eed. at9-11.

Nothing in the text or context supports Defendants’ argument that only a subset of former
unaccompanied minokgho were transferred OHS custody are enkid to consideration under

8 U.S.C. § 1232(c)(2)(B)For starters, the plain text of the statute reveals no such limitation.
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Under the statutory provisioHjj] f a minor described in subparagraphfjeaches 18 years of
age and is transferred to the custody of the Secretary of Homeland Selcar8gctetarghall
consider placement in the least restrictive setting available after taking cotanathe alien’s
danger to self, danger to the community, and risk of flight.” 8 U.S.C. § 1232(c)(2)(B).
Furthermore, “[s]uclaliens shall be eligible to participate in attative to detention programs.”
Id. Theonly conditions for entitlement to “considatjon” are described in the first clause
When an individual meets these conditions—that is, when an individual is “a minor described in
subparagraph (A)” who, upon turning 18, was transferred to DHS custbéystatute impose
on the Secretary of DHS a nondiscretionary duty to “consitterfeast restrictive placement
availablefor that individual. Thus, per the plain language of the provisibowha meet those
conditions—regardless of the agency’s flight risk or dangerousness dettoms and
irrespective of the provision under which the individual has been detaeredentitlel to
consideration.Full stop. SeeBd. of Qy. Com’rs of Kay ®/., Okla. v. Fed. Hous. Fiigency
754 F.3d 1025, 1029 (D.C. Cir. 2014) (“When a statute’s language is plain, we ‘must enforce it
according to its terms.” (quotingimenez v. Quartermas55 U.S. 113, 118 (2009))).

Resisting the platasdaymeaning of the provision, Defendants suggest that the Court
infer limitations from two parts of the statutory provisiémom thebroader discretionary
authoritytypically afforded to the Executive Branch in thenmgration contextor from the fact

that Plaintiffs have no right under the statutadtually be placed in the least restrictive setting

5 Subparagraph (A) applies to “an unaccompanied alien child in the custody of the
Secretary of Health and Human Services.”

® Defendants suggest that, if this Court finds the statutory language ambigjsbos)d
defer to the agency’s interpretation consistent @itlevron, U.S.A., Inc. v. Nat'| Res. Def.
Council, Inc, 467 U.S. 837 (1984)SeeDefs.” Mot. to Dismissat 1n.1. Because the Court
concludes that the language it not ambiguous, it has no occasion to entertain amyatigaim
deference to #hagency'’s interpretation might be warranted.
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availableand DHS’s judgment regarding whether such a placement is appropriate is not
reviewable by this CourtSeeDefs.” Mot. To Dismiss at-913. None of these arguments warrant
more than brief discussion.

First, Defendants note that before providing the mandated congidethé Secretary
of DHS must take into account the alien’s danger to self, danger to the communiigkanid r
flight. SeeDefs.” Mot. To Dismiss at 9Defendants suggest that the existence of this
requirement means that those deemed by the Secretary to pose a risk of flighe ateemed
dangerous are not entitled to any further consideration under the séetéd. But Congress’s
stipulationthat the Secretary must “tak[g]to account” certain factors before evaluating
placements for each former unaccompamnéaorin no way limitswhois entitled to
consideratin. Second, Defendants posit tfajuch aliens” refes to some subset of former
unaccompanied minorsSeeDefs.” Mot. b Dismiss afLl0. This interpretation, though, runs
counter to basic rules of English grammar. It is plain‘flsfuich aliers” is shorthandor the
“alien[s]” previously specifieg-that is, againall former unaccompanied minors who have been
transferred to theustody of DHS—and ndb some nevementioned subset of that grougee
Webster’s Third New International Dictionary 2283 (indicating that “sustitised to avoid
repetition” and that it means “of the sortdegree previously indicated”

Third, Defendants contend that an interpretation of Section 123%&) asaffording
consideration to all former unaccompanied minors now in DHS custody might “undermine the
broad discretionary authority conferred on the Attorney General in § 1226(a)” lor coigflict
with 8 1225(b), which subjects certain arriving aliens to mandatory detei@eebefs.” Mot.

To Dismiss at 11. This Court is not convinced that any such conflicts exist. An itaémpref

Section 1232(c)(2)(B) as extending to all former unaccompanied minors “coasmgi|of less
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restrictive placementswhich is, as explained above, the plain meaning of the provision—in no
way restricts the agency’s authority to ultimptéecideto detain or taelease apimmigrant
facingremoval proceedings. Furthermore, that an agency has broad authority in a realm does not
give it license to ignore Congress’s specific directions or restrictiorts anthority. Cf. Nat'l
Venture Capital Ass’ 291 F. Supp. 3d at 20 (noting that though “[a]gencies obviously have
broad discretion to reconsider a regulation at any time . . . [tJo do so, howevernjtisty]
comply with the Administrve Procedure Act” (internal quotation marks and citations
omitted))/

Finally, Defendants contend that Plaintiffs suffered no injury in fact becausbdkie no
statutorily or constitutionally protected right to placement in the least restrietivegsavailable,
and DHS’s placement decisions are not reviewable by this C8aeDefs.” Mot.to Dismiss at
12-13. But Plaintiffs could not hae been clearer that they complain about DHS’s failure to
consider them for less restrictive placements, anddbayotassert a right to any particular
placement.SeePls.” Opp’n to Mot. to Dismiss at 6 (“Plaintiffs shmt complain about, or seek,
release from detention (or any other outcome) in individual immigration casefafitiffs’
complaint clearly asstrthat they have a protected interest in receiving the consideration due to

them under 8 U.S.C. § 1232(c)(2)(BJeeAm. Compl. 1 4.Defendants make the same mistake

" It also bears mentioning that Defendants offer what appear to be inconsigtemntats
regarding the treatment of Plaintiff Ana P. On the one hand, Defendants sagdtaiuld not
have been considered for anything other than placement in an adulictetacitity because she
was subject to mandatory detention pursuant to 8§ 1225@gDefs.” Mot. to Dismiss at-910.

But, on the other hand, Defendants contend thatwiasan fact considered for placement in less
restrictive settings, including relesat a sponsor, and a declaration submitted by an ICE Officer
responsible for placing Ana suggests that she could have been released to a viable Spensor.
Email from Linda Hyde at 9, ECF No. Zifinstructing ORR to “please go ahead, [and] release”
Anaand her child, if ORR had located a different, suitable sponsor). This further undermines
Defendants’ argument that its obligations under 8 U.S.C. § 1232(c)(2)(B) mighttuuitii §
1225(b).
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here as the defendantshiational Venture Capital Association v. D81 F. Supp. 3d 5
(D.D.C. 2017), conflatig plaintiffs’ interest in the opportunity to be considered for a type of
relief with a demand for that relieSee idat13-14. As in that case, Defendants get no points
for raising a straw man then knocking it down. In shelaintiffs have established that they
suffered an injury in fact.
ii. Causation

Having determined that Plaintiffs have adequately alleged that theyexifin injury in
fact, the Court next ewiders whether Plaintiffs have satisfibé causation regrement. “The
causation element requires evidence of a substantial probability that ‘tlengbd acts of the
defendant’ caused their injuryUtility Workers Union of Am. Local 464 v. Fed. Energy Reg.
Comm’n 2018 WL 3542631, at *3 (D.C. Cir. 2018)ere,Defendants contend that Plaintiffs
cannot establish causation because “Plaintiffs cannot show beyond mere gpethdathe
alleged failure of ICE to consider least restrictive settings resulted inkibiem detained and
not placed in such settings.” Defs.” Mot. to Dismiss at B@t this argument misappreherttie
conduct challenged in this case. As explained alile@tiffs assert that DHS denied them an
opportunityto be considered for less restrictive placemeSeeAm. Compl. T 4seealsoPIs.’
Opp’n to Mot. to Dismiss at 6 (“Plaintiffs doot complain about, or seek, release from detention
(or any other outcome) in individual immigration casesTfis challenged conduct is
inarguably linked to Defendants’ purported inaction, and, thus, the Court concludes that
Plaintiffs have satisfied the causation requirement.

iii. Redressability
Finally, to establish that they have standing to bring this action, Plaintiffs nayst sh

“redressability—a likelihood that the requested relief will redress the alleged injBtetl Co.
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v. Citizens for Better Ent, 523 U.S. 83, 103 (1998). Plaintiffs’ complaint asks this Court to (1)
“[d]eclare that ICE’s failure to make ‘alternagivo detention programs’ available to Plaintiffs
and members of the class violates 8 U.S.C. § 1232(c)(2)(B) and 5 U.S.C. 88 706(1) and 706(2);
(2) “[o]rder that ICE comply with 8 U.S.C. § 1232(c)(2)(B) by considering Pftsrdaind

members of the class fand placing them in, the I[e]ast restrictive setting available after taking
into account each individual's danger to self, danger to community, and risk of fagkit(3)
“[o]rder thatlCE comply with 8 U.S.C. 1232(d)y allowing Plaintiffs and membeds the class

to participate in alternative to detention program utilizing a continuum of altersiéitaged on

their need for supervision, including placement with an individual or organizational sponsor

in a supervised group hom&.Am. Compl. at 23 Plaintiffs’ cognizable interest in the
opportunityto be considered folgcement in the least restrictive setting available would be
redressed by an order requiring DHS to consider them for such placements.

Defendats maintain otherwise, arguitnigat(1) “[i]t is unlikely that even if the Court did
exactly as the Plaintiffs ask . . . that ICE would use its discretion to reafarardiresult} (2)
because this Court laskurisdiction to review DHS’s decisions to detain Plaintiffs under Section
1226(a) and DHS’s flight risk determinations, the Court has no power to redresgf®laint
alleged injuries; and (3) that this Court’s Opinion at the preliminary injunctioe sfeabis

litigation demonstrates that the only alleged injury capable of redress isgarding

8 Plaintiffs’ complaint asked this Court to “[d]eclare th&E’s failure to place Plaintiffs
and members of the class in the ‘least restrictive setting available’ violat&s®. g.
1232(c)(2)(B) and 5 U.S.C. 88 706(1) and 706(2).” Am. Compl. at 23. But, as explained above,
Plaintiffs appear to no longer seslkch relief. SeePls.” Opp’n to Mot. to Dismiss at 6
(“Plaintiffs donot complain about, or seek, release from detention (or any other outcome) in
individual immigration cases.”). And, to the extent that Plaintiffs continue ts fwesuch a
relief, the Court concludes that they lack standing to do so. As Plaintiffs appear to recognize
they have no leghl protected interest in any particular placement, thus, this Court could not
grant the requested relief.
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documentation of ICE’s consideration, and Plaintiffs have no protected interesirig 2E’s
determination memorializedSeeDefs.” Mot. to Dismiss at 1416. The Court disagrees.

Defendants’ first argment misapprehends thature of the relief Plaintiffs seek.
Because Plaintiffs seek theonsider[ation]” entitled to them under 8 U.S.C. 8§ 1232(¢B)—
anddo not requeghat DHS reach any particular decision about where to place each efthem
Plaintiffs need not show that DHS would have placed thiferently if it afforded them the
consideration that they are due under the statbte.e.g, Bakke 438 U.S. at 280-81
(concluding that an applicant for admission had standing to challenge a univexfitynative
action admissions program even though the applicant “had been unable to prove that he would
have been admitted in the absencthefprogram”)CC Distribs, Inc., 883 F.2d at 150 (“[A]
plaintiff suffers a constitutionally cognizable injury by the loss obgportunity to pursue a
benefit. . . even though the plaintiff may not be able to show that icesain to receivehat
benefit had it been accorded the lost opportunity”). Furthermore, Defendemnigient that it is
unlikely that Plaintiffs would be placed any differently if DHS afforded tloemsideration as
required by the statute is significantly undermined by everttss case. After the Court
ordered DHSo afford Plaintiffs Garcia Ramirez and Hernandez Alfaro the consideratbn th
they are due, DHS determined that Mr. Garcia Ramirez should be released on his own
recognizance subject to ankle monitoring and reporting, rather than placed in adtiibalete
SeeDecl. of Andrew Swierski 11 10-14, Ex. B, ECF No. 30-2.

Defendants’ other arguments fare better. Questions about whether this Court has
jurisdiction to review DHS’s placement decisions under 8 U.S.C. § 1226(a) or DH§&tgiltig
determinations areonsequturs. Nowhere do Plaintiffs ask this Court to conduct any such

review. And Defendants have not articulated why the Court’s power to order DHS tgycompl
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with 8 U.S.C. 8 1232(c)(2)(B) hinges on it having the authority to review any detention decision
or other determination the DHS might make regarding an immigrant who is in removal
proceedings. RelatBd Defendantstontention thathis Court’s Opinion at the preliminary
injunction stage “highligts the standing issues posed by Plaintigtgnplaint,”Defs.” Mot. to
Dismiss at 16, are off base. The reason that the Court did not “order that ICE ¢halegesion
on whether to detain under § 1226(a)” and did not seek to review ICE’s flight teskniigations
is simple—neither determination is at issue in this ca®edering ICE to comply with 8 U.S.C. §
1232(c)(2)(B) does not amount to a review of flight risk determinationsardwiew of any
placement decisionThe Court concludes that Plaffs’ actual asserted injury-the loss of the
opportunity to be considered for a type of relief as required by statubete be redressable by
this Court.

—_—

In sum, the Court concludes that Plaintiffs have met all three requiremestés ding—
injury in fact, causation, and redressability. Accordingly, the Court declinesnesdithis suit
based orPlaintiffs’ purported lack of standing.

b. Mootness

Having determined that Plaintiffs have standing to pursue this lawsuit, the Caurt ne
considers Defendants’ argumentsttR&aintiffs’ claims are moot. Specifically, Defendants
assert that Plaintiffs’ claims are moot becaus8W)S.C. 8§ 1232(c)(2)(B) does not require
consideration of any setting less restrictive than adult detention for formerampanied
minors who are deemed flight risks; (2) the record demonstrates that Plaguéiged any
consideratiorio which they were entitleblefore this lawsuit was filed; and (3) all three Plaintiffs

have now been released from adult detentiang+vo Plaintiffs now have legal status in the
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United States-rendering their claims moobw, even if they were not moot at the time that this
suit was filed SeeDefs.” Mot. to Dismiss at8-28; Defs.” Reply at 14, ECF No. 3®laintiffs
disagree, contendinthatthe record demonstratdsat they had not received all the consideration
due to them at the time that they filed this lawsaiid that, eveii the named Plaintiffs’ claims

no longer present live controversies, mootness does not bar this clasactuse the

inherently transitory and voluntary cessation exceptions to mootness applykeRds.” Opp’n

at 19-24. The Court concludes that Plaintiffs’ claims were not moot at the time that this suit wa
filed and that the inherently transitoryaeption to mootness applies to this case. Accordingly,
the Court declines Defendants’ invitation to dismiss this suit on mootness grounds.

The Court must first consider whether Plaintiffs presented live claims at the timeaghat th
lawsuit was filed.Article 11l of the Constitution permits federal courts to adjudicate only
“actual, ongoing controversiesHonig v. Doge 484 U.S. 305, 317 (1988). This limitation gives
rise to the doctrine of mootnesSeeCampbell-Ewald Co. v. Gomek36 S. Ct. 663, 669 (2016).
“A case is moot when a party has already obtained all the relief that it has sdbgimitzley
761 F.3d at 37 (internal citations and quotation marks omitted). Under such circumstances,
“events have so trapsed that the decision [of the court] will neither presently affect the parties’
rights nor have a morranspeculative chance of affecting them in the futufetiarmachemie
B.V. v. Barr Labs., In¢276 F.3d 627, 631 (D.C. Cir. 2002) (internal citation omitted). “As long
as the parties have a concrete interest, however small, in the outcome ofdterljtihe case is
not moot.” Campbell-Ewald C.136 S. Ct. at 669 (quotir@hafin v. Chafin568 U.S. 165, 172
(2013));see also Knox v. Serv. Emps. Int’'l Union, Local 1@8Y U.S. 298, 307 (2012) (“A
case becomes moot only when it is impossible for a court to grant ‘any efietiefalvhatever’

to the prevailing party.” (quotingrie v. Pap’s A.M.529 U.S. 277, 287 (2000))). “party’s
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prospects of success on a claim are not pertinent to the mootness inaoks

Filmproduktionen GmbH v. CIAL99 F. Supp. 3d 153, 179 (D.D.C. 2016) (alterations and

internal quotation marks omitted) (quotiSghnitzler 761 F.3d at 39). Instead, a court must ask
whether the dispute @&sue is still “embedded in amgtual controversy aboutd plaintiffs’

particular legal rights.”Already, LLC v. Nike, Inc568 U.S. 85, 91 (2013) (quotiddvarez v.

Smith 558 U.S. 87, 93 (2009). “[T]he burden of establishing mootness rests on the party raising
the issue, and it is a heavy burdefrind for Animals v. Williams311 F. Supp. 2d 1, 6 (D.D.C.
2004).

Naturally, Plaintiffs insist that, at the time that this suit was filed, they had noteddbi
consideratiomue to them under 8 U.S.C. § 1232(c)(2)(B), gnadthey brought this suit to compel
Defendants to comply with the statutory provisiosansidering where tplace each of themSee
Am. Compl. 11 3940, 5152, 6567; PIs.” Opp’n at 19. In support of their positiéHaintiffs
point to this Court’s rejection of Defendants’ mootness arguments at the peglnmjunction
stageof this litigation SeePls.” Opp’n at 19;seealso Ramirez 310 F. Supp. 3d at 3I9.
Defendantsnaintain that Plaintiffs’ claims were moot when this suit was fil8deDefs.” Mot.
to Dismiss at 1828; Defs.” Reply at 1418 Just as the Court did at the preliminary injunction
stageijt rejects Defendant€ontentions that Plaintiffs’ claims were moot at the time that this suit
was filed.

First, Defendants conteritiat 8 U.S.C. § 1232(c)(2)(B)s‘unambiguousand does not
require that Plaintiffs be considered for lesser restrictive settings thamwtrey as they were
deemedlight risks.” Defs.” Mot. to Dismiss at 21. This follows, Defendants say, from (1) the
fact that the Secretary is required to consider placing former unaco@d@dien children in the

least restrictive setting available only after assessing flight risk, dangelf,tarel danger to the
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communty; (2) common sense; (3) the broad discretion afforded to the Executive Branch in
determining whether to detain an immigrant during the pendency of removatgirnge and (4)
purported conflicts between Section 1232(c)(2)(B) and the larger statutemedoverning the
detention of immigrants who are subject to remo%aeDefs.” Mot. to Dismiss at 223. Having
rejected these very same arguments in the context of discussing Plasteifiging to bring this

suit, the Court need not linger long.

Contrary to Defendants’ contentions, Section 1232(c)(2)(B) does not limit
“consider[ation]” or “eligib[ility] to participate in alternative to detentiomgrams” to those who
DHS has determined pose no risk of flight. Rather, assessment of a former yratedmminor’s
risk of flight—along with assessment whether he or she poses any danger to himself or herself
or to the community—is only the beginning of the Secretary’s inquiry. By the plain and
unambiguous language of the statute, after accoumdinghese factors, the Secretary “shall
consider placement in the least restrictive setting available.” 8 U.S.C. § N23&AL
Furthermore, the statute makes clear #flafiormer unaccompanied minors who are now in DHS
custody “shall be eligible to participate in alternative to detention prograiigng a continuum
of alternativedased on the alien’s need for supervisihich may include placement of the alien
with an individual or an organizational sponsor, or in a supervised group hdésnerhat is, the
statute calls for an individualized assessment of the proper placement for ceawdr f
unaccompanied minor in light of DHS’s assessment of his or her danger to self, damger to t
community, and risk of flight. It includes no provision pétimg DHS to shorcircuit this inquiry

based on a finding that a former unaccompanied alien poses some risk &f figtdrdingly, the

9 Of courseafter conducting the assessmeequired by statute, DHS may conclude that
a particular former unaccompanied minor should be housed in an adult detention facility. But
nothing in the statutory language permits DHS to avoid performing the entireyititat
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Court rejects Defendants’ contention that its determinationeti@iPlaintiff posed some risk of
flight sufficed b satisfy 8 U.S.C. § 1232(c)(2)(B).

Second, Defendants contend that each Plaintiff was, in fact, considered for the leas
restrictive setting available before this suit was filed, and thus, this suit is Beelefs.” Mot.
to Dismiss at 2328 Defs.” Reply at 1+18 But a this Court explained at th@eliminary
injunction stage of this litigation, this argument misunderstandsnétare and purposef the
mootness doctrineSeeRamirez 310 F. Supp. 3d at 19. Whether Defendamdsedcomplied
with the statutory provision in placing each of the named Plantitist is, whether the Court
should accept Defendants’ viewwhat the law requiredndwhether there is ngenuine dispute
that thefactual record shows that Defendants acted as required byisasvmerits question, not
an issue of mootnessSeeid.; see alsdSchnitzler 761 F.3d at 39 n.Goting that prospects of
success” are “not pertinent to the mootness ingyintérnal quotation marks omittg@quoting
Chafin 568 U.S. all74) Defendants cannot wish away the existencenacualcontroversyoy
insisting that Plaintiffs are wrong about what the law req@nesabout whether the record shows
compliance with the law

This differs from the situation presented in a case liksesne ex rel. B.F. v. District of
Columbig 447 F.3d 828 (D.C. Cir. 2006)n that case, a plaintiff sued District of Columbia Public
Schools, alleging that it had violated the Individuals with Di##sl Education Act by, among

other things, failing to provide her child with an individualized education(pIBR”). See idat

Congress required of itndleed, the experience of Plaintiffs in this case reveals that DHS's pre
inquiry judgments about the appropriate placement for a former unaccompanied mjnor ma
differ from its judgments after considering the factors outlime8 U.S.C. § 1232(c)(2)(B).
Contrary to Defendants’ bald assertioasgDefs.’ Reply at 1318, the record does not prove
that this suit was moot when it was fileBeeRamirez 310 F. Supp. 3d at 26—30 (finding that
Plaintiffs Garcia Ramirez and Hernandez Alfaro were likely to sucoaghe merits of their

claim that DHS had not complied with 8 U.S.C. § 1232(c)(2)(B) in placing them).
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832-33 The school district argued that claims related to its purported failure to provie® an
were moot, pointing tevidence in the record showirgat an IEP had been created and observing
that plantiff and her representativiegad acknowledged receiving and reviewing the IEP, though
they declined to accept itlSee idat 832. The Circuit rebuffed plaintiff's contentions that a live
controversy remained regarding whether the school district had developed aBd&R]. The
record left “no doubt” that the school district haldeady given the plaintiffthe reliefthat she
sought in the lawsuit before the Court. Not so here. As the Court explained at thenprglimi
injunction stage, at the time that this suit was filed, there was plenty of dgabdiregy whether
Defendants had complied with 8 U.S.C. § 1232(c)(B)(Indeed, Plaintiffs had marshkdd
evidence showing it likely that Defendants had not compligd the statutory provisionSee
Ramirez 310 F. Supp. 3d at 280. Thus, this Court concludes that this suit was not moot at the
time that it was filed.

The Court must next consider whether suhsat events have rendered Plaintitfieims
moot. Ordinarily,a named pintiff must present live claims to litigaten behalf of a classSee
Sosna v. lowa419 U.S. 393, 40D3 (1975). However, mootnessdoctrine “is riddled with
exceptions, U.S. Parole Comm’n. Geraghty445 U.S. 388, 404 n.11 (198@pddecades worth
of Supreme Court precedemtsgplain thata class action “does not inexorably become moot by the
intervening resolution of the controversy as to the named plajihtBissna 419 U.S. at 401.
Under thefinherently transitory” exception to mootness, a named plaintiffsghalaims becae
moot before the court certifiealproposed class may nonetheless litigate on behalf of the class
after certificationf “(1) it is uncertain that a claim will reain live for any individual who could
be named as a plaintiff long enough for a court to certify the, @ladq2) there will be a constant

class of persons suffering the deprivation complained of in the compl@itgdn v.Brown 594
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F.3d 577, 582 (7th Cir. 2010) (citir@erstein 420 U.S. at 110 n.)1Zurak v. Regan550 F.2d
86, 9192 (1977)see also, e.gThorpe v. District of Columbij®16 F. Supp. 2d 65, 667(D.D.C.
2013) (applyinghis tes}. Courts in this districand otherfiave recognizthatclaims arising out

of pretrial detention, and similar conditiomsay qualify as inherently transitorizee, e.gOlson

594 F.3d at 582 (“[T]he length of incarceration in a county jail generally cannot be iteiezmh
the outset and is subject to a number of unpredictable factors, thereby making imtiphere
transitory.”);R.I.L.-R 80 F. Supp. 3d at 183 (concluding tblaims that a class of asylum seekers
had been unlawfully detained qualified as inherently transitory). Importamysupeme Court
has clarified that the “inherently transitory” exception does not apply outside ofaggaction
context. SeeUnited States v. Sanch&mez 138 S. Ct. 1532, 1538 (2018).

Plaintiffs contend that their clainagse inherently transitoyecauséormer unaccompanied
minors are typically detained for only weeks or months before subsequent evehts in t
government’s detention process may result in their relédseRls.” Opp’n at 21. As a result, the
“[t]he length of any individual’'s’ detention, therefore, ‘is impossible to predictyso éhough
there are certainly individuals whose claims will not expire within the time it wouddttelkigate
their claims, there is no way for plaintiffs to ensure that the Named Plaintiffs willdse th
individuals.” 1d. (quotingThorpe 916 F. Supp. 2d at 67). Defendants agre€'thaitns arising
out of pretrial detention or detentions for sentences of one year or lashenently transitory.”
Defs.’Reply at 9. Furthermore, Defendants observe that Plaintiffs’ claims arenillggransitory
“by operation of 8 U.S.C. 8§ 1232(c)(2)(B), which requires DHS to reconsider an ali@césnznt
after the alien is placed irsicustody.” Id. at 10. Despite these concessions, Defendants insist
thatthe namedPlaintiffs’ claims do not galify as inherently transitory. DefdXeply at 10. This

is so, Defendants say, becatdaintiffs have not met the requirements for class certification, and
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thus, they are not entitled to rely on an exception to mootness that is reserved lsslaetoon
context. SeeDefs.’ Reply at 16-11.

The Court agrees with both parties that Plaintiffs’ claims are inherently tngnsittature.
Neitherparty disputes thati$ uncertain whether any potential named plaintiff in the putative class
of former unaccompanied minors would have a live claim long enough for a district caarttfto c
a class Rather, the period of detention for dagymer unaccompanied minor fgpically weeks or
months and is subject to a host of unpredictédttors. Cf. R.I.L-R, 80 F. Supp. 3d at 183
(recognizing that the period of detention between ICE’s initial screeninylofraseekers and a
custody redetermin@n by an immigration judge is typically weeks or monthBurthermore,
there is a constant class of persons suffering the deprivation complained of in thaimpragl
Plaintiffs show in their motion for class certificatioBeePIs. Mot. for Class Cert. §, ECF No.

6 (estimating thabetween 1,100 and 1,200 children were transferred from ORR custody to ICE
custody in Fiscal Year 2017 and that there are approximately 198at8lds currently in ICE
custody). As explained in detail later in this Opinidhge Court reject®efendants’ contentions
that the named Plaintiffs have not satisfied the other requirements for ctégsatien. Seanfra
[11.B.). Accordingly, the Court concludes that this case meets the requiremémsirfierently
transitory exception and that this class action suit is not foot.

c. Administrative Procedure Act

The Court must next address Defendants’ contentl@tsPlaintiffs may not bring their
claims pursuant to the Administrative Procedure Act (“APA”), 5 U.S.C. 88 101-913, which

governs the conduct oédleral administrative agenciehe APA permits a court to “compel

10 1n light of the Court'sleterminatiorthatthe inherently transitory exception to
mootness applies here, theuCimeed not consider Plaintiffs’ arguments that other exceptions to
mootness mighalso apply.
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agency action unlawfully withheld or unreasonably delayed,” and to “hold unlawful baside
agency action, findings and conclusions found to be arbitrary, capricious, an abuse tdwliscre
or otherwise not in accordance with lawd. 8 706. The APA provides for judicial review of all
“final agency action for which there is no other adequate remedy in ciolg,704, except
when “statutes precludedicial review” or the “agency action is committed to agency discretion
by law,”id. § 701(a). Defendants contetiit Plaintiffs claims are not reviewable by this Court
underthe APA because (1) the actions challahigethis lawsuit were committed to exgcy
discretion by lanand are not subject to judicial revig{®) Plaintiffs have not challenged any
final agency action; and (3) Plaintiffs had available to them another adequatdy at lawSee
Defs.” Mot. to Dismiss a28-38. Defendants asserte@nd this Court rejectedsubstantially
similar arguments at the preliminary injunction stage of this litigat®eeRamirez 310 F.
Supp. 3cat 20-25. As in its prior Opinion, thSourt concludes that Plaintiffs’ claims are
reviewable under the APA.
I. Judicial Review

Defendants first contentthat Plaintiffs’ challenges are not subject to judicial review
under the APA because (1) the decision to detain Plaintiffs under 8 U.S.C. § 1226(a) is
committed to ICE’s discretion by law, and (2) ICE’s discretiorBtermination as to whether to
place Plaintiffs in the least restrictive setting is precluded from review by .8 LBS
1252(a)(2)(B)(i). Defs.” Mot. to Dismiss at 29—-32. Plaintiffs contend that Defendants’
nonreviewability argumentsre premised on émistakennotion that Plaintiffchallenge
individual detention decisionsSeePls.” Opp’n to Mot. to Dismiss at 236. Plaintiffs assert
that the agency action that theyallengean this suit—DHS’s purported failure to considgrem

for placement in the least restrictive setiagailable after taking into account statutorily
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enumerated factorsis not committed to agency discretiand no &tute precludes judicial
reviewof Defendants’ compliance with iSee id.As explained belw, the Court concludes that
Plaintiffs’ claims are subject to judicial review under the APA.

The APA “applies, according to the provisions thereof, except to the extent(ihat—
statutes preclude judicial review; or (2) agency action is committed to ageonmstion by law.”
5U.S.C. 8§ 701(a). The Supreme Court has illuminated the difference between § 701(a)(1) and
(a)(2), stating that:

The former applies when Congress has expressed an intent to

preclude judicial review. The latter applies in different

circumstances; even where Congress has not affirmatively

precluded review, review is not to be had if the statute is drawn so

that a court would have no meaningful standard against which to

judge the agency’s exercise of discretion. In such a case, the

statue (“law”) can be taken to have “committed” the

decisionmaking to the agency’s judgment absolutely.
Heckler v. Chaneyt70 U.S. 821, 830 (1985In assessing whether either exception to judicial
review applies, courts begin “with the strong presumption that Congress intends pesdiew
of administrative action.’Bowen v. Mich. Academy of Family Physiciafs6 U.S. 667, 670
(1986). This presumption “like all presumptions used in interpreting statutes, maybenowe
by inter alia, specific langage or specific legislative history that is a reliable indicator of
congressional intengr a specific congressionialtent to preclude judicial review that is fairly
discernible in the detail of the legislative schemigl’at 673(internal citation omittedjquoting
Block v. Cmty. Nutrition Inst467 U.S. 340, 349 (1984)Yhe government beara“heavy
burden of overcoming the strong presumption” in favor of judicial revieunlop v.

Bachowski421 U.S. 560, 567 (1975). In particular, the presumption may be overcome “upon a

showing of clear and convincing evidence of a contrary legislative ibgmestrict access to
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judicial review.” Id. (internal quotation marks and citation omitte@ourts “turn[] to the
statute’s ‘language, structure and purpose, its legislative history, and wihetlctaims can be
afforded meaningful review.”Amgen, Inc. v. Smitl357 F.3d 103, 112 (D.C. Cir. 2004)
(quotingThunder Basin Coal Co. v. Rejdhl0 U.S. 200, 206 (1994)). To determine “whether a
matter has been committed solely to agency discretion, [courts] consider both theohttar
administative action at issue and the language and structure of the statute that supplies the
applicable legal standards for reviewing that actid®et’y of Labor v. Twentymile Coal Co.
456 F.3d 151, 156 (D.C. Cir. 2006) (citation omitted). Importanftjhi’s ‘very narrow
exception’ to the general rule applies only ‘in thom® instances where statutes are drawn in
such broad terms that in a givease there is no law to apply.Cook v. FDA733 F.3d 1, 6

(D.C. Cir. 2013) (quotingitizens to Preserv®verton Park, Inc. v. Volp&l01 U.S. 402, 410
(1971)).

Defendants have fallemell short of rebutting the presumption that DHS’s compliance
with 8 U.S.C. § 1232(c)(2)(B) is judicially reviewablEirst, the language of the statutory
provision featuresamterms either expressly or impliggrecluding judicial reviewCompare3
U.S.C. § 1232(c)(2)(B)with, e.g, 8 U.S.C. § 1226(e) (stating that “discretionary judgment
regarding the application of [Section 1226] shall not be subject to review"pn&&efendants
have not pointed to any legislative history showing congressional intent to precluai judi
review. Third, the consideration mandated by 8 U.S.C. § 1232(c)(2)(B) does not fall into the
“categories of administrative decisions” that the Sugr€uaurt and the D.Circuit have held
are unreviewableTwentymile Coal Cp456 F.3d at 156ee alsdNatervale Marine Co. Ltd. v.
U.S. Dep’t of Homeland Se&5 F. Supp. 3d 124, 138 (D.D.C. 2014) (“[I]t is established in this

circuit that ‘executive branch decision[s] involving foreign policy matbersesitive matters of
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national security are nonjusticiable by nature.” (second alteration in dyi¢imtarnal quotation
marks and citations omittedFapital Area Immigrants’ Rights Coalition v. U.S. Dep’t of
Justice 264 F. Supp. 2d 14, 22 (D.D.C. 20@Q3}ategories of actions committed to agency
discretion nclude: (1) agency decisions to institute enforcement proceedings; (2) an’'sgency
refusal to grant reconsideration of an action; (3) a decision by the CIA tm&tenan employee
in the interests of national security; and (4) an agency’s allocation of fumda flumpsum
appropriation.”).

Fourth, contrary to Defendants’ contentions, the statutory text is not “drawn in such
broad terms that ia given case there is no law to applgZitizens to Preserve Overton Park
401 U.S. at 410. Rather, Congress provided meaningful standards against which to judge
whether DHS has complied with 8 U.S.C. § 1232(c)(2)(B). Specifically, Congress dcetiiire
for each former unaccompanied minor, DHS must take account of “the alien’s dargjér to s
danger to the community, and risk of flight” and milretn “consider placement in the least
restrictive setting available.ld. And Congress mandated thatmerunaccompanied minors
“shall be eligible to participate in alternative to detention programs, utilizingtsnaam of
alternatives.”ld. These standards provideurts with criteria to evaluate whether the agency
complied with its statutory dutyAs the D.C. Circuit has explained, “[i]f Congress is not
indifferent to the choices an agency makes, within a sphere of action delegate@and does not
reserve oversight exclusively to itself by precluding judicial review, thepresume the
legislatureexpected the courts to review those choices with a degree of scrutiny calibriaied to
issues involved.”Nat’l Treas. Emps. Union v. Horne854 F.2d 490, 495 (D.C. Cir. 1988)o
be sure, 8 U.S.C. § 1232(c)(2)(Raturepermissive and indeterminate language, but the Circuit

has repeatedly found that statutes providing similar standards are subject & jadieiv under
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the APA. See, e.gCody v. Cox509 F.3d 606, 608 (D.C. Cir. 2007) (concluding that statutory
provisionmandating that defendant agency “shall provadehe overall health care needs of
residents in a high quality and cagfective manner” contained a meaningful standard against
whichto judge the agency’s exercise of discretididrshall Cnty Health Care Auth. v. Shalala
988 F.2d 1221, 1223-25 (D.C. Cir. 1993) (finding that a statute directing an ag8ecyétary

to provide “exceptioristo payments “as the Secretary deems appropriate” was not entirely
unreviewable because “Congress ha[d] provided a rather specific norm . . . to guide the
Secretary’s judgment”’at’'| Treas. Emps. Uniqr854 F.2d at 495 (identifying statutory
provisions that, “viewed together, provide a meaningful—not a rigorous, but neither a
meaningless-standard against which to judge” ayeacy’s action).

Defendantsinvocation of other statutory provisiotisat afforddeference to the
Executive Branch on immigration matters does not counsel a different resténdbets first
contend that the fact that the decisions whether to degamPlaintiffunder 8 U.S.C. § 1226(a)
arecommitted to ICE’s discretion by law might bear on the reviewability of DHSisptiance
with 8 U.S.C. § 1232(c)(2)(B)SeeDefs.’ Mot. to Dismiss at 30. And Defendants also contend
that 8 U.S.C. 8 1252(a)(2)(B)(ii), which bars judicial review of discretionarigid®s made
under the Immigration and Nationality Act, might somehow predhideCourt’s review of
Defendants’ compliance with 8 U.S.C. 8 1232(c)(2)(B). Defs.” Mot. to Dismiss at@lir{gr
that thisCourt is precluded from reviewing ICE’s discretionary determination asiéther to
place Plaintiffs in the least restrictive settinghe Court disagreesn both counts. As the Court
explained above, Plaintiffs do not dispute that the decisions of whether andievtietiain each
of them arenot reviewable by this CourtAnd Plaintiffsexplicitly disclaimany suggestion that

they seekeview of any aspect of DHS’s uftiate choicef placemerd. Instead, they seek to
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compelDHS to comply with 8 U.S.C. § 1232(c)(2)(B), which specifies that DHS must take
account of certain factors and must consider certain placements before nsattisgyétionary
placement decisian The Court agrees with Plaintiffs that it need not have the authority to
review every aspect of DHS’s placement decistortzave the authority to review aspects for
which there are meaningful standards for judicial review and for which Cengjceaot
precludesuch review.Cf. Kucana v. Holder558 U.S. 233, 248-49 (2010) (explainingttha
federal court review of administrative decisions denying motions to reop@vaeproceedings
are not precludedy statute because, among other things, “[a] court decision reversing the denial
of a motion to reopen does not direct the Executive todaffar alien substantive relief;
ordinarily, it touches and concerns only the question whether the alien’s claienbden
accorded a reasonable hearinggeneme v. Holde®35 F. Supp. 2d 18492(D.D.C. 2013)
(concluding that because 8 U.S.C. § 1252(a)(2)(B)(ii) “does not specify that [UZ&n&litip
and Immigration Services] shall have discretion to decide whether and when tcatdjudi
applications for adjustment of status,. the court retains jurisdiction over [plaintiff's] claim that
it has unreasonably delayed the adjudication”). In sum, the Court is not persuaded that 8 U.S.C
§ 1232(c)(2)(B) is not subject to judicial review.
ii. Final Agency Action

Defendantsiextquestion—ust as they did at the preliminary injunction stage of this
litigation—wheter Plaintiffs have identifietinal agency action that is kject to review under
the APA. SeeDefs.” Mot. to Dismiss at 3236;see alsdRamirez 310 F. Supp. 3d at 19-23
(rejecting Defendants’ arguments that Plaintiffs had failed to identify digehcy actions
reviewable under the APA). Specifically, Defendants assert that (1) the gamng of

“consider” indicates only a mental process and demands no action on the part of the ayency; (
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consideration of less restrictive placements doesnaok the consummatiasf any agency
decisionmaking process; (3) no legal consequences flow from any considerfatidacatinder 8
U.S.C. 8§ 1232(c)(2)(B); an@) allegations that, as a matter of course, ICE failsomply with 8
U.S.C. 8§ 1232(¢2)(B) corstitutegeneralized complaistabout agency behavior, not subject to
review under the APA. The Court stands by its prior conclusion. Plaintiffs havdiatefitial
agency action reviewable under the APA.

The D.C. Circuit has acknowledged that “the term ‘agency action’ undoubtedly has a
broad sweep.Indep. Equip. Dealers Ass’'n v. EP3V2 F.3d 420, 427 (D.C. Cir. 2004). The
APA defines “agency action” as an “agency rule, order, license, sandiief,ar the equivalent
or denial thereof, or failure to act.” 5 U.S.C. 8§ 551(13); 5 U.S.C. § 701(b)(2) (explaining that
“agency action” for purposes of the judicial review provisions of the APAesathie same
meaning given by 5 U.S.C. § 551). With resgeatomplaints that an agency failed to act, “a
claim under 8§ 706(1) can proceed only where a plaintiff asserts that an agjéyof take a
discreteagency action that it iequired to tak€ Norton v. S. Utah Wilderness AftSUWA),
542 U.S. 55, 64 (2004). This condition precludes attacks that seek broad programmatic
improvements of agency behavior and also precludes judicial review of des@ate agency
action that is not demanded by lawd. at 65

Even discrete agency actions are reviewalyla court under the APA only if they are
final. See5 U.S.C. § 704 (establishing reviewability of “final agency action”). Courts take a
pragmatic approach to finalityJ.S. Army Corps of Eng’rs v. Hawkes Co., 186 S. Ct. 1807,
1815 (2016). As the Supreme Court establishd&kimett v. Speab20 U.S. 154 (1997), a
court will find that an agency action is final if two conditions are met: “First, the actith

mark the consummation of the agency’s decisionmaking prodgessdsst not be of a mengl
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tentative or interlocutory nature. And, second, the action must be one by which rights or
obligations have been determined, or from whédal consequences will flow.Id. at 177-78
(internal quotation marks and citations omittedjherethere is no final agency action, a
plaintiff has no cause of action under the APdeeTrudeau v. Fed. Trade Comm'#56 F.3d
178, 183-85 (D.C. Cir. 2006) (explaining that the “final agency action” requirement is not
jurisdictional, but instead determines whether a plaintiff has a causeaf actler the APA).
As the Court explained at the preliminary injunction stage of this litigation, Plaintiffs
have challenged final agency action subject to review under the SB&Ramirez 310 F. Supp.
3d at 19-23. According to Plaintiffs, DHS plackdr in adult detention facilities without
considering them for less restrictive placements as required by 8 U.S.C. § (D82]c)
Plaintiffs have not lodged a generalized attack, seeking wholesale change talgpiedgam.
They instead seek to compel Defendants to conduct the inquiry mandated by stataete bef
determining where to pla@ach former unaccompanied minor now in DHS’s care and custody.
SeeRamirez 310 F. Supp. 3d at 20-21. Approaching finality pragmatically, this Court reasoned
that Ddendants had consummated a decisionmaking process by failing to caasid?laintiff
for less restrictive placements as required by the statutory provision ategth@onsequences
flowed from thosdailures. Id. at 22-23. The Court observed that Defendants had placed
Plaintiffs in adult detention facilitieand had likely done sweithout complying with 8 U.S.C. §
1232(c)(2)(B) had affirmatively rejected Plaintiffs’ request for additional constdsraf less
restrictive placements, and had offered no other indications that they planned taezdbes
factors outlined in 8 U.S.C. § 1232(c)(2)(B3eeRamirez 310 F. Supp. 3d at 22—-23.
Furthermore, because of Defendants’ inaction, Plaintiffs were left o thetention in more

restrictive settings than Defendants might otherwise deem appropriatdidyacbnsidered the
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mandated statutory factorSee idat 23. Defendantg€urrentarguments merely repeat or
repackage arguments that this Court rejected at the preliminary injunctien Stsd. at 19-
23. Although this Court is not boulhy its priorconclusions, Defendants have not provided any
arguments thatndermine the logic of those prior determinations. Thus, the Court again
concludes that this suit concerns final agesctyon reviewable under the APA.
iii. Adequate Remedy at Law

Defendantsevive another challenge that thigst lodged at the prelimary injunction
stage of this litigation Specifically, Defendants assert once again that Plaintiffs may not bring
their APA claims to this Court because they have another adequate remedymtbéthe
opportunity to request bond hearings befarmigrationjudges. SeeDefs.’ Mot. to Dismiss at
36—38;see alsdRamirez 310 F. Supp. 3d at 23-25. Once again, this Court rejects Defendants’
arguments.

“Section 704 reflects Congress’ judgment that ‘the general grant of reviée APA’
ought not ‘duplicate existing procedures for review of agency action’ or ‘proditigcnal
judicial remedies in situations where Congress has provided special and adedjeate r
procedures.” Citizens for Responsibility & Ethics in Wash. v. U.S. Dep’t of JUSHECREW),
846 F.3d 1235, 1244 (D.C. Cir. 2017) (quotBgwen 487 U.S. at 903). However, the Supreme
Court has explained that “[t]he exception that was intended to avoid such duplication should not
be construed to defeat the centraifgmse of providing a broad spectrum of judicial review of
agency action.”"Bowen 487 U.S. at 903. “When considering whether an alternative remedy is
‘adequate’ and therefore preclusive of APA review, [courts] look for ‘clear amdircing
evidence’ oflegislative intent’ to create a special, alternative remedy and thereby Bar AP

review.” CREW 846 F.3d at 1244 (quotir@arcia v. Vilsack563 F.3d 519, 523 (D.C. Cir.
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2009)). Generally, “where a statute affords an opportunitgiéarovadistrict-cout review
[courts] ha[ve] held that APA review [i]s precluded because ‘Congress did not intpadhit a
litigant challenging an administrative denial . . . to utilize simultaneously botheftieawr
provision] and the APA.”El Rio Santa Cruz Neighborhood Health Ctr., Inc. v. U.S. Dep'’t of
Health & Human Servs396 F.3d 1265, 1270 (D.C. Cir. 2005) (last alteration in original)
(quotingEnvtl. Def. Fund v. Reilly009 F.2d 1497, 1501 (D.C. Cir. 1990)). An alternative
remedy is adequate if it offers relief of “the same genre,” even if that remedyhdbprovide
relief identical to that offered under the APRamirez 563 F.3d at 522. By contrast, an
alternativeremedy “will not be adequate under § 704 if the remedy offers only ‘doubtful and
limited relief.” 1d. at 522 (quotindgdowen 487 U.S. at 901).

At the preliminary injunction stage, this Court rejected Defendants’ argurtinentshe
availability of bond learings qualified as an adequate, alternative remedy for Plaintiffs
challenges See Ramire810 F. Supp. 3d at 23-25. The Court explained that prompt action on
a request for a bond hearing is not necessarily guaranteed, and that, though 8 U.S.C. §
1232€)(2)(B) includes no explicit temporal requirement, it is likely that CongressdateDHS
to consider such placements soon after the transfer of a former unaccompanied mi®r to D
custody. Ramirez 310 F. Supp. 3d at 24-25. The Court also observedvtilgt Section
1232(c)(2)(B) requireaffirmative action of DHS and imposes no financial obligation on the
former unaccompanied minors entitled to consideration under the statutory provision, an
immigration judge may require payment before any ciitmenmay be released tosattingless
restrictive than adult detentioilseeRamirez 310 F. Supp. 3d at 24-25.

At this stage of the litigation, Defendants do not offer any new evideletexdene clear

and convincing evidenceeflegislative intent showing thabnd hearings serve asoaum
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through which a former unaccompanied minor can selekjuateelief for DHS’s failure to
comply with 8 U.S.C. § 1232(c)(2)(B). Instead, Defendants primarily restate zackage
arguments rejected at the preliminary injunctstage.SeeDefs.” Mot. to Dismiss at 368
(arguing that bond hearings provide an adequate remedy). And, to the extentéhabDisf
offer arguments that were not rejected at that stage, this Court has afjeathdrin this
Opinion arguments that other provisions of immigration law deprive this Court of the guthori
to review DHS’s compliance with 8 U.S.C. 8§ 1232(c)(2)(BgeDefs.” Mot. to Dismiss at 37
38. Again, although not bound by its prior holdings, the Court stands by its prior analysis, and
again concludes that Defendants have not shown that there exists an adequateeltemmeadiy
for Plaintiffs’ challengegrecluding review under the APA.
d. Failure to State a Claim

Finally, Defendants seek dismissal on the grounds th&i#intiffs cannot demonstrate
that ICE is uniformly failing to consider the least restrictive settings with cespérmer
unaccompanied minors who are now in DHS canel, (2) Plaintiffs fail to establish either that
ICE does not havany,or has onlyinsufficient policies and procedures implementing 8 U.S.C. §
1232(c)(2)(B). SeeDefs.” Mot. to Dismiss at 3844. Defendants contend that because of these
purported deficiencies, Plaintiffs have failed to state claims upon whielf cah be granted.
Seeid. Plaintiffs disagree, arguing that Defendants’ contentions are premisedisreadimg of
the statutory textSeePls.” Opp’n to Mot. to Dismiss at 32. Plaintiffs also argue that, in any
event, Defendants’ contentions provide neibdor dismissal athey challenge¢he merits of
Plaintiffs’ claims, not the adequacy of Plaintiffs’ complaifithe Court finds no basis for

dismissal.
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“[Ulnder Federal Rule 12(b)(6), a plaintiff can overcome a motiatigmissby simply
alleging facts sufficient to stateckaim that is plausible on its faceAbbas v. Foreign Policy
Group, LLG 783 F.3d 1328, 1334 (D.C. Cir. 2015) (citiagll Atlantic Corp. v. TwombJ\b50
U.S. 544, 570 (2007)). “A weMeaded complaint ‘may proceed even if it strikes a savvy judge
tha actual proof of the facts alleged is improbableAbbas 783 F.3d at 1334 (quoting
Twombly 550 U.S. at 556)). In short, “the Federal Rules do not require a plaintiff to show a
likelihood of success on the merits in order to avoidipagdismissal. Abbas 783 F.3d at
1334. Instead, “[d]ismissal under Rule 12(b)(6) is proyezn a plaintiff has failed to plead
‘enough facts to state a claim to relief that is plausible on its face’ and to hisdgaims
‘across the line from conceivable to plausibleAbbas 783 F.3d at 1338 (quotingvombly
550 U.S. at 570)Here,Defendants’ additional arguments for dismissal focus on purported
inadequacies in the proof marshaled by Plaintiffs. Defendants alsdafeethat Plaintiffs will
not be able to prove the truth of any of their clairBeeDefs.” Mot. to Dismiss at 3814. But,
as Plaintiffs argue, these attacks focus omibats of Plaintiffs suit and such considerations are
not properly addresslon a motion to dismissThe Court declines tismiss Plaintiffs’
complaint.

B. Plaintiffs’ Motion for Class Certification

Having rejected Defendants’ arguments for dismissal of this action, ther@xtirt

considers Plaintiffs’ motion for class certificatioBee generallils.” Mot. for Class CertECF

No. 6. Plaintiffs seek certification of a class defined as:

All former unaccompanied alien children who are detained or will
be detained by ICE after being transferred by ORR because they
have turned 18 years of age and as to whom ICE did not consider
placement in the least restrictive settagilable, including
alternativego detention programs, as required by 8 U.S.C. §
1232(c)(2)(B).
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Id. at 3. Upon consideration thfe partiessubmissions and the rest of the record in this case,
the Court concludes that class certification is warraatet] accordingly, it grants Plaintiffs’
motion
1. Legal Standard

“The class action i&n exception to the usual rule that litigation is conducted by and on
behalf of the individual named parties onlyComcast Corp. v. Behrend69 U.S. 27, 33
(2013) (quotingCalifano v. Yamasak#d42 U.S. 682, 700-01 (1979)ederal Rule of Civil
Procedure 23 governs class certification. A party sealgrification ofa proposed clasaust
first demonstrate that the proposed class satisfigetineequirements of Rule 23(ahat:

(1) the class is so numerous that joinder of all members is
impracticable,

(2)  there are questions of law or fact common to the class,

3) the claimsor defenses of the representative parties are
typical of the claims or defenses of the class, and

(4) the representative parties will fairly and adequately protect

the interests of the class.
Fed. R. Civ. P. 23(a). In addition to meeting these requirements, a proposed clasisfyuat sa
least one of the three subsections of Rule 23(b). Plaintiffs in this case ddiaten under
subsection (b)(2), which applies to cases where “the party opposing the slasseukbor refused
to act on grounds that apply generally to the class, so that final injunctifered@responding
declaratory relief is appropriate respecting the class as & wheéd. R. Civ. P. 23(b)(2).

Motions for class certification “haveehr own distinct burdens and fact finding

requirements.”Parker v. Bank of America, N,A29 F. Supp. 3d 69, 80 (D.D.C. 2019)he

burden of proving each of the requisite elements of Rule 23 is on the party seefficgtoan,
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and the failure to provany element precludes certificatioBeeln re Rail Freight Fuel
Surcharge Antitrust Litig.—MDL No. 186925 F.3d 244, 249 (D.C. Cir. 2013). “The D.C.
Circuit has not yet spoken to the precise burden of proof applicable to establishthg that
requirenents of Rule 23 have been met; however, courts in this Circuit have routinely applied a
preponderance of the evidence standaRhtker, 99 F. Supp. 3d at 80. As the Supreme Court
has explained'Rule 23 does not séorth a mere pleading standard. A party seeking class
certification must affirmatively demonstrate his compliance with the-Rthlat is, he must be
prepared to prove that there ardact sufficiently numerous parties, common questions of law
or fact, etc.” WakMart Stores, Inc. v. Duke§64 U.S. 338, 350 (2011). “[Clertification is
proper only if ‘the trial court is satisfied, after a rigorous analysis thigaprerequisites of Rule
23(a) have been satisfiet.ld. at 351 (quoing Gen. Telephone Co. of Sw. v. Falcdh7 U.S.
147, 161 (1982)). Moreover, “[t]he class determination generally involves considertitat
are enmeshed in the factual and legal issues comprising the plaintiff's ¢actsem” Id.
However, “Rule 23 grants courts no license to engage irrdreging merits inquiries at the
certification stage. Merits questions may be considerectexteri—but only to the extent—
that they are relevant to determining whether the Rule 23 prerequisitdad®cdification are
satisfied.” Amgen, Inc. v. Conn. Retirement Plans & Tr. Fyrdi8 U.S. 455, 466 (2013).
2. Certification Requirements

Plaintiffs insist that they haveeahall of therequirements for certidation of their
proposed classSee generallfPls’ Mot. for Class Cerf.ECF No. 6. Defendants concede that
Plaintiffs satisfy the numerosity and adequacy of representatiomegetgrits set out in Rule
23(a). SeeDefs.” Opp’n to Class Cert. at 14 n.3, ECF No. 31. However, Defendants dispute that

Plaintiffs have met the commonality and typicality requirements and that Plaintiésshawn
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that Defendants acted or refused to act on grounds generally applicable wpthsedrclass, as
required for certification under Rule 23(b)(Zee idat 15-24. Finding that Plaintiffdave
satisfiedall of the requirements for certification, the Court grants their motion.

a. Numerosity

Plaintiffs have established that their proposed class is so nunasrtmusvarrant class
certification. Because of the general rule confining litigation to only named pasge§,omcast
Corp., 569 U.S. at 33, a class action is appropriate only when “the class is so numerous that
joinder of all members is impracticableFed. R. Civ. P. 23(a)(1). To meet this requirement, a
plaintiff need not meet any “specific threshold,” though “courts in this jurisdi¢ctave observed
that a class of at least forty members is sufficiently large to meet this requirerhaylor v.

D.C. Water & Sewer Auth241 F.R.D. 33, 37 (D.D.C. 2007). In additiorplaintiff may satisfy
the requirement by supplying estimategther thara precise numbeof putative class members.
SeePigford v. Glickman182 F.R.D. 341, 347-48 (D.D.C. 1998). Though “[m]ere conjuncture,
without more, is insufficient to establish numerositigl’at 347, a plaintiff need only provide “a
reasonable basis for the estimate providd€ifafi v. Hilton Hotels Retirement Plai89 F.R.D.
174,176 (D.D.C. 1999).

Relyingonstatistics setting out the numbdrabildren referred to ORR as
unaccompanied alien children in Fiscal Year 2017, the number of those childrevereho
seventeen years old when they entered ORR custody, and the average lerbildst stay in
ORR custody during Fiscal Year 2017, Plaintiffs estimate that between 1,000 ancoin2€0 f
unaccompanied minors were transferred from ORR custody to the custody of DhtSHiscal
Year 2017. Pls.” Mot. for Class Cert. 1 5. Plaintiffs also estimate that apjatekym00

eighteenyearold, former unaccompanied minors are currently in ICE cust@ge id.In
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addition, Plaintiffs explain that the putative class members lack geogmphimity and are

spread across the countr$ee idJ 6. Frmer unaccompanied minors who were recently
tranderred to DHS custody may be housed in any of ICE’s approximately 200 detention
facilities. See id.Moreover, Plaintiffs assert that most members of the proposed class lack
financial resources and the ability to bring individual lawsuits regardimgréepective
placementsSeed. 7. Finally, Plaintiffs note that the class at issue is inherently transitory.
See idJ 8. There is no telling how long each member of the proposed class will be detained in
an adult facility, and the class regulaalgds new members as individuals age out of ORR’s
jurisdiction. See id.

Defendants do not dispute that Plaintiffs’ class is sufficiently numerousrtarwa
certification. SeeDefs.” Opp’n to Class Cert. at 14 n.3. The Court agrees. Plaintiffs have ably
demonstrated that thproposed class likely contains at least forty memaedthat lack of
geographic proximity of the proposetembers and the inherently transitory nature of the class
would make joinder impracticable. Accordingly, the Court concltitigsPlaintiffs have
satisfied the numerosity requirement.

b. Commonality

Plaintiffs have alsestablished that there are questions of lad/fact common to the
proposed class, meeting the commonality requiren@eéFed. R. Civ. P. 23(a)(23eealso
Dukes 564 U.S. at 350. To satisfy this requiremeitdintiffs must “demonstrate that the class
members have suffered the same injuirikes 564 U.S. at 350 (internal quotation marks and
citation omitted) This requires more than the identification of the purported violation of the
same provision of lawld.; see alsdL v. District, 713 F.3d 120, 127-30 (D.C. Cir. 2013)

(vacatingan order certifying a classomposed of students who were purportedigh denied a

60



free appropate public education on the ground that plaintiffs had identified only sufferers of a
violation of the same provision of law and had not met the commonality requirementad)nste
plaintiffs’ claims ‘must depend upon a common contention . . . of suetuae that is capable
of classwide resolutionwhich means that determination of its truth or falsity will resolve an
issue that is central to the validity of each one of the claims in one stibk&egs 564 U.S. at
350. Importantly, “[w]hat ratters to class certification . [is] the capacity of a classwide
proceeding to generate commamswersapt to drive the resolution of the litigationld.

Here, Plaintiffs theorize that Defendants have denied all former unacc@umpainors
consideration due teach ofthem under 8 U.S.C § 1232(c)(2)(BJeePIs.” Mot. for Class Cert.

1 9;see als”Am. Compl. According to Plaintiffs, all members of the putative class are ttubje
to ICE’s failure to comply with, and to establish policies and prestimplementing, the
requirements of Section 1232(c)(2)(B).” Pls.” Mot. for Class Cert. 1 9. As Hmmntyue, this
action raises common questions of law and fact regarding, among other thing&rydea
matter of course, ICE disregards the requirements of 8 U.S.C. § 1232(c)(2)(Bhethénvas a
matter of course, ICE has or does not have policies propgolgmenting the statutory
requirements.SeePls.” Mot. for Class Cert. { 9.

Defendants dispute that Plaintiffs have met the commonality requireanguing that
Plaintiffs’ proposed class lacks commonality because it “includes individudlferent
procedural postures in their immigration proceedings and who are detained undentdiffe
statutory sources of authority.” Defs.” Opp’n to Mot. for Class Cert. at 16. Aogptali
Defendants, this “digtction is material because whexne alien falls within this statutory scheme
determines whether detention is mandatory or discretionary as well astbegpavailable for

contesting his or her detentionld. Defendantslsosuggest there may be alternative remedies
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available for cdain former unaccompanied minors, and the availability of such remedies turns
on the statutory scheme under which each individual is detaBwelid. But the Court disagrees
thatdifferences in procedural postures and in the authority under whichduoédisiare detained
are material to whether Defendants must comply with 8 U.S.C. § 1232(c)(2)(B). Astitie C
explained above, the obligation to place former unaccompanied minors consistent wit6.8 U.S
§ 1232(c)(2)(B) arises upon their transfer to DHS custody and does not turn on theystatutor
authority under which a particular former unaccompanied minor is detained.

Unlike in WalMart Stores, Incv. Dukes, where the Supreme Court reversed the decision
to certify a class of hali million women who allegediscrimingion under Title VII, on the
basis that no “glueheld together the reasons for each of the purported acts of discrimination,
564 U.S. at 352Plaintiffs in this case have identified a single alleged praetibe refusal to
comply with 8 U.S.C. 8§ 1232)(@)(B)—that provides the basis for every class member’s injury.
Courts in this district have certified classes under similar circumstaSees.e.gD.L. v.
District of Columbia 860 F.3d 713, 723-26 (D.C. Cir. 2017) (affirming district court’s
certification of “three subclasses . . . each defined by reference to a ‘uniform pagbi@ctce’
governing a specific stage of the special education prg¢d$sirpe 303 F.R.D. 120, 145-47
(D.D.C. 2014) (finding the commonality requirement met where “[tlhe gravameniofifisa
case [wa]s theicontention that the District [wal]s violating the integration mandate and injuring
each and every class member by virtue of its failure to implement an effedigensof
transition assistance”)Accordingly, the Coni concludes that Plaintiffs have satisfied Rule

23(a)(2)'s commonality requirement.
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c. Typicality

Contrary to Defendants’ arguments, Plaintiffs have mlsbthe typicality requirement set
out in Rule 23(a)(3). Rule 23(a)(3) requires a plaintiff to show that “the claims orsdeféthe
representative parties are typical of the claims or defense of the class.” Fed.mR.Z3i(a)(3).
Usually, “[tlhe @mmonality and typicality requirements . . . tend to merd@ukes 564 U.S. at
349 n.5(internal quotation marks and citation omittedBoth serve as guideposts for
determining whether under the particular circumstances maintenance of a classactio
economical and whether the named plaintiffaim and the class claims are so interrelated that
the interests of the class members will be faarig adequately protected in thafrsence.”Gen.
Tel. Co. of Sw. v. Falcql57 U.S. 147, 157 n.13 (1982) ypicality “screen[s] out class actions
in which the legal or factual positiari the representatives is markedly different from that of
other members of the class even though common issues of law or fact are preseTiariéa
Wright & Arthur Miller, Federal Practice & Procedures § 1764 (3d ed. 20G@éherally
speaking, typicdity is . . .satisfied when the plaintiffs’ claims arise from the same course of
conduct, series avents, or legal theories of other class membieBaskalea v. Wash. Humane
Soc'y, 275 F.R.D. 346, 358 (D.D.C. 2011) (quotinge SatelliteRadio Holdings Sec. Litig.
237 F.R.D. 13, 18 (D.D.C. 2006)But “[t]he facts and claims of each clasember do not have
to be identical to support a finding of typicality; rather, typicality referthe nature of the
claims of the representative, not the individual characteristics of the plaintiff.

Here,Plaintiffs explain that, like the other members of the putative class, the named
Plaintiffs are former unaccompanied minors who, upon reaching their respéghiteeeath
birthdays, were transferred from ORR custody to DHS and placed in adulidactieePIs.’s

Mot. for Class Cert. § 10. Plaintiffs contend that they suffered the exagtisamy as the other
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class members: ICE failed to take account of the factors enumerated in 8 U.S.C. §2#B2(c
failed to consider them for the least restvietplacement available, and failed to make them
eligible for alternative to detention prograneePIs.” Mot. for Class Cert. 1 10. Seeking to
refute Plaintiffs’ contentions, Defendants offer only that the proposedictdsdes individuals
in differert procedural postures in their immigration proceedings and who are detained under
different statutory sources of authoritgeeDefs.” Opp’n to Class Cert. at 16. But, as explained
above, Defendants’ obligation to consider Plaintiffs for less restrictive piatsrdoes not turn
on the source of statutory authority under which they are detained or on thef $tegge o
immigration proceedings. Plaintiffs have shown that their claims are typica ofdims
asserted by the rest of the class members.
d. Adequacy

Plaintiffs have also met Rule 23(a)’s final requiremadiequacy of representation.
Adequacy of representatiamposes two criteria on plaintiffs seeking to represent a class: “(1)
the named representative must have antagonistic or conflicting interests with the unnamed
members of the class, and (2) the representative must appear able to vigoosesiytprthe
interests of the class through qualified counsé&lWelve John Does v. Dist. of Columpld 7
F.3d 571, 575 (D.C. Cir. 1997). The requirement “serves to uncover conflicts of interest
between named parties and the class they seek to repreAerdtiem Prods., Inc. v. Windsor
521 U.S. 591, 625 (1997). Defendants do not dispute that this requiiemeatt SeeDefs.’
Opp’n to Mot. for Class Cert. at 14 n.3. And the Court agrees. Plaintiffs’ counsel haveduppli
declarations attesting to their willingness and abilities to take an active roig litigation and
to protect the interests of absent plaintif&eeExs. AD, ECF No. 6. Furthermore, nothing in

the record before the Court suggests that the named Plaintiffs have irtteaesigyht compete
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with those of unnamed members of the class. Accordingly, the Court concludes that the
adequacy-ofepresentation requirement is met.
e. 23(b) Requirement

Having determined that Plaintiffs meet the requirements of Rule 23(a), thenQmir
next determine whether they meet the requirements of Rule Z@dtiffs seek certificationf
a Rule 23(b)(Rclass. Such a class may be neiimed when “the party opposing the class has
acted or refused to act on grounds that apply generally to the class, so thajuintdilve relief
or corresponding declaratory relief is appropriate respecting the classhade.” Fed. R. Civ.

P. 23(b)R). “The key tothe (b)(2) class is the indivisible nature of the injunctive or declaratory
remedy warranted-the notion that the conduct is such that it can be enjoined or declared
unlawful only as to all of the class members or as to none of thBokés 564 U.S. at 360
(internal quotation marks and citations omitteths a corollary to this principle, certification is
generally inappropriate in actions raising significant individual liabilitgefense issues,”
Lightfoot v. District of Columbig273 F.R.D. 314, 329 (D.D.C. 2011), or “when each individual
class member would be entitled to a different injunction or declaratory judggeensathe
defendant.”Dukes 564 U.S. at 360. Contrary to Defendants’ contentions, the Court finds that
Plaintiffs have satisfied the requirements of 23(b)(2).

Plaintiffs contend that their requedtelie—declaratory and injunctive relief requiring
Defendants to comply with 8 U.S.C. § 1232(c)(2)(Byedld remedy the injuries of all class
members.SeeDefs.” Mot. for Class Cert. §{ #45. Defendants disagree arguihgt (1)the
inquiry under 8 U.S.C. 8§ 1232(c)(2)(B) requires individualized determinations and thus
classwiderelief is not appropriate2] the proposed class definition does not meet the

requirements of Rule 23(b)(2) because it is administratively infeag®)IBlaintiffs appear to
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allege that DHS has “unreasonably delay[ed]” in conducting the inquiry requit)[&.C. §
1232(c)(2)(B), but they have not indicated what lerggttime constitutes unreasonable delay;
and (4) this Court lacks jurisdictida grant classvide relief. SeeDefs.” Opp’n to Class Cert. at
17-24. The Court disagrees on all fronts.

First, Defendants’ argument that classwide relief is not appropriate leebatendants’
compliance with 8 U.S.C. § 1232(c)(2)(B) entails making individualized determinabons a
each former unaccompanied minor is unpersuasive. While it is true that the déhands
such individualizedieterminations, in this suit Plaintiffhd@lengeDefendants’ practice of
failing to comply with the statutory provision at allheyseek injunctive relief requiringnly
suchcompliance They do not seek auart order mandating grparticular outcome with respect
to any particular former unaompanied minor. That individualized determinations must be
made under the statute does not preclude class certification. Itfue&dC. Circuit implicitly
rejected this same argumentDh v. District of Columbiafinding that a subclass of special
education students—who each required individualized assessments and speciallgddesig
educational programming taikedlto their respective needsvas properly certified under 8
U.S.C. § 1232(c)(2)(B)SeeDL, 860 F.3d at 726. The D.C. Circuit has explaited the
purpose of Rule 23(b)(2) is to “avoid piecemeal litigation when common claimdrarise
systemic harms that demand injunctive reliddl., 860 F.3d at 726. This litigation avoids the
need for each former unaccompanied minor to bring his or her own lawsuit senekireg a
matter of coursd)HS comply with 8 U.S.C. § 1232(c)(2)(B) in placing those who have recently
aged into DHS’s jurisdiction.

Second, the Court disagrees witafendants that Plaintiffs have failed to define an

ascertainable clas®efendants’ administrative infeasibility argument centershe notion that
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“there exists an ‘implied requirement’ that a class be ‘adequately definglaarly
ascertainable’ before it can be certified.” Defs.” Opp’n to Class Cert. aitit®y(Thorpe 303
F.R.D at 139).According to Defendants, one aspect of ascertainability is that the clastalefini
cannot depend on the merits of the underlying clathmetis, a plaintiff cannot permissibly
define a class by reference to success airfaih proving their claims. This is so, Defendants
argue, becauggermitting what iknownas a “faitsafe class”is unfair to defendants, it
prevents an adverse judgment being entered against plaintiffs, and it is unaidedgeause
the members ahe class could only be known after a determination of liability.” Defs.” Opp’n
to Class Cert. at%-20. The Court disagrees that Plaintiffs’ class definition fails on the basis of a
lack of ascertainability.

As an initial matter, the Court observes that it is far from clear that there exigts in th
district a requirement that a class certified under R8(b)(2) mustdemonstratascertainability
to merit certification.SeePls.” Reply in Supp. Mot. for Class Cert. at 16{diing cases), ECF
No. 37;Hoyte v. District of Columbiag2017 WL 3208456, at *3 n.3 (D.D.C. July 27, 2017)
(noting that “[t]he ascertainability requirement, while a@oliity some courts in this district, has
been recently disavowed by four federal appellate courts” and exgldimat “the D.C. Circuit
has not opined on the requiremgntTo the extent thaa showing ofiscertainably is required,
the Court is not convinced that Plaintiffs’ class definition fails eetthe requirement solely
because it is defime—superficially, at least-by reference to success on the merits of Plaintiffs’
claims. Contrary to Defendants’ arguments, Plaintiffs have identified ahebobjective criteria
on which to show membership in the proposed classsely, status as a former unaccompanied
minor who has been transferred from ORR custody to DHS custody. Plaintifishent—that,

as a matter of coursBPefendants fail to affordny members of this group with the consideration
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due under the statutory provision—reveals entirely the bounds of this group. And those bounds
areneither vague nor subjective. Moreover, it is not clear why Defendants migghatrbed or

at all disadvantaged by Plaintiffs’ reliance on a-$aife class definition in the context of this
particular case. As Plaintifesxplain, DHS has an obligation under 8 U.S.C. § 1232(c)(2)(B)
independent of the statustbis litigation. SeePls.” Reply Supp. Class Cert. at 17:-48e also
Thorpe 303 F.R.D. at 139-40 (observing that classes certified under Rule 23(b)(2) “will not
require individualized notice, opt-out rights, or individual damage assessments, and the
defendant will be required to comply with the relief ordered no matter who is irage)cl
Thus, to the extent that Plaintiffs rely on a-&alfe definition, the Qurt concludes that the class
proposed is none the less ascertainable and meets any such requirementi¢atioarticf.
Thorpe 303 F.R.D. at 140 (certifying a class where “enry resident who has been ifieility
for over 90 days necessarily needs transition assistance, but that craeredisquate proxy to
‘accurately articulate[] the general demarcations of the class of individhalang being
harmed by the alleged deficiencies under Rule 23(h)(2)

Third, this Court disagrees that Plaintiffs must identify a time period within which
Defendants must comply with 8 U.S.C. § 1232(c)(2)(B) to warrant class céidificdlaintiffs’
arguments center not on the notion that conatamrunder the statute is late coming, but that it
is dened all together.SeePls.” Mot. for Class Cerf] 14 (asserting that “[flor each class
member, ICE has failed to consider their placement in the least restrictivg aetifailed to
make them eligible to participate in alternative to detention pragjdarkinally, the Court
disagrees that it lacks jurisdiction to certify the proposed class. Defsratgne tha8 U.S.C. §
1252(f)(1y—which prohibits any “court (other than the Supreme Court” from “enjoin[ing] or

restrain[ing] the operation of the provision of part IV of this subchapter . . . other than wit
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respect to the application of such provisions to an individual alien against whom proceedings
under such part have been initiated,”—prohibits certification of the proposed Skf3efs.’
Opp’n to Class Cert. at 22. Conforming to the practice of other courts, this Court concltdes tha

class certification is not precluded where, as here, an injunction “will eqlyire the
government to comply’ with the statute in question, not to restrain it.” Pls.” Rep8/(guoting
Reid v. Donelan22 F. Supp. 3d 84, 90 (D. Mass. 2014¥e also, e.gDiaz v. Hott 297 F.

Supp. 3d 618, 627-28 (E.D. Va. 2018)yricluding that the prohibition against class certification
under 8 U.S.C. 8 1252(f)(1) “is limited to injunctions against the operatitreotlevant
[statutory] provisions” and not “an injunction requiring [the government] to complytivé

terms of the [statute]”). In sum, the Court concludes that Plaintiffs have nregiineement for

certification under 8 U.S.C. 1232(c)(2)(B).

IV.  CONCLUSION
For the foregoingeasonsDefendants’ Motion to Dismiss (ECF No. 36 BENIED,
and Plaintiffs’ Motion for Class Certification (ECF No. 6 3RANTED. The following class is

herebyCERTIFIED under Rule 23(b)(2):

All former unaccompanied alien children who are detained or will
be detained by ICE after being transferred by ORR because they
have turned 18 years of age and as to whom ICE did not consider
placement in the least restrictive setting available, incgudin
alternatives to detention programs, as required by 8 U.S.C. §
1232(c)(2)(B).

An order consistent with this Memorandum Opinion is separately and contemporanssuestly i

Dated:August 30, 2018 RUDOLPH CONTRERAS
United States District Judge
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