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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEPHEN FISHMAN
Petitioner,
V. Civil Action No. 18-521RDM)

JEFFERSONB. SESSIONSII, United States
Attorney General

Respondent

MEMORANDUM OPINION

Petitioner Stephen Fishman initiated this action by fiingeading caption€tPetition
for Writ of Habeas Corpus by a Person Detained in Federal Custody Pursuant toQ&U.S
2241 .. .and. .. Petition for Declaratory Judgment Pursuant to 20 U.S.C. § 2201,” naming
United States Attorney General Jeffer&essions as respondent. Dkt. 1 aCbnsistent with
the rules governing habeas petitions, Fishman paid the $5 filingsge28 U.S.C. § 1914(a). In
all other cases, the party “instituting any civil action, suit or proceedmgpteither pay a filing
fee of $100,see id§ 1914(a), (b), and accompanying note, or receive leave of court to proceed
in forma pauperissee28 U.S.C. § 1915.

Fishman is currentlyncarceratedt the Federal Correctionlstitutionat Terminal
Island San Pedro, Californi@FCI Terminal Island”) Dkt. 1 at 9. Although Fishman’s 145-
page petition is not the picture of clarity, his princigegumens appeaito be that his conviction
is “null and void” because the district judge that issueddémence “lacked authority to take
jurisdiction of the Federal Criminal Cddeecause he was “subject to Mandatory Judicial

Disqualification umler . . . 28 U.S.C. 8§ 455(b)(4),” and that évdence was insufficient to
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sustain his conviction. Dkt. 1 at 36. Fishman requests that the &olnesgwelve questions,
the answers twhich, heargues, will‘[c]larify the legal rights of the Petitioner” atieésolve”
the question of “the legality of the detention of Betitioner! Id. at34. These questions begin
with broad inquiries about the structure of the federal government and its &agis“s the
Constitution of the United States . . . the Supreme Law of the Lachdit’26—and culminate in
guestions regarding the lawfulness of Fishman’s confineragpit-“Is the Respondent holding
the Petitioner in [c]ustody. . in violation of the Constitution, Laws, and/or Treaties of the
United States|,] thus subjecting the Petitioner to a form of kidnapping by anagjthunlawful
confinement?’id. at 30.

Fishman seeks several forms of reliefe asks that the Court (1) declare that he is being
held in custody “in direct violation of the Constitution, Laws, and/or Treaties aJrited
States” and that he h#serefore been subjected to “kidnapping . . . for profit and gain, in
furtherance of Criminal Racketeering Adty;” id. at 137—-38(2) order the respondent to
“release [him] from saidnlawful confinement,id. at 138; and (3) order that respondent provide
him with transportation and $500 itravelingfunds” upon his releasil. Fishman alsalleges
that hehas suffered damages of $1,565,217d3%achday of unlawful confinementid. at 12.

Fishman’s requests for transportation fuadd damagedo not sound in habeas and,
accordingly, cannot properly be considered in the context of his pending petition. NotB#g i
U.S.C. § 2241 authorizes a courotaler traasportation or t@wardtravelingfundsor damages
As the Supreme Court has explainé@d “prisoner is seeking damages, he is attacking
something other than the fact or length of his confinement,” and thus “habeas compusns

appropriate or available federal remedfieiser v. Rodriguez111 U.S. 475, 494 (1973).



This defect, moreover, cannot be cured by simply treating Fishrolaniss for damages
andsimilar relief as distinct from his claims that properly sound in habeas corpus. To start,
Fishmanhas not paidhe required filing fe@f $400 to bring such a civil action, nor has he
sought leave to proced forma pauperis Moreover, to the extent that Fishmadaim for
damages, if successful on the merits, wouleicessarilymply the invalidity of [his]
confinement or shorten its duration,” he cannot proceed without first succeeding on éds relat
habeas claimDavis v. U.S. Sentencing Comm#i6 F.3d 660, 665 (D.C. Cir. 201@mphasis
omitted)(quotingWilkinson v. Dotsonb44 U.S. 74, 82 (2005)).

Fishman’sclaim for “release . .from . . . unlawful confinement,” Dkt. 1 at 138, in
contrast, is founded on “challeng[es] [to] the very fact or duration of his physigasonment,”
Preiser, 411 U.S. at 500Before considering the merits Bishman'’s petition, however, the
Court musidentify “the progr respondent to [the] petitiband must determinahether the
Court “ha[s] jurisdiction over him or her Rumsfeld v. Padillgb42 U.S. 426, 434 (2004As
currently framed, Fishman'’s petition fails on both counts.

First, the petition incorrectly nam@ésgtorney General Sessions as the respondent, arguing
that becausbeis responsible for administerinipe Federal Bureau of Prisom® is ultimately
responsible for Fishman’s confinement. Dkt. 1 at 16=[Bhe default rule¢ in “habeas
challenges to present physical confinemembyvever, “is that the proper respondent is the
warden of the facility where the prisoner is being held, not the Attorney @@mesome other
remote supervisory official.’Padilla, 542 U.Sat435 see als®8 U.S.C. § 22425tokes v.
United States Parole Comm’874 F.3d 1235, 1239 (D.C. Cir. 200€hatman-Bey v.

Thornburgh 864 F.2d 804, 811 (D.C. Cir. 1988)ccordingly, the warden of the facility where



Fishman is confined—and not the Attorney General—is the proper respondent for purposes of
Fishman’s petition.

Second, Fishman has sought relief in the wrong jurisdiction. Under 28 U.S.C. § 2241(a),
district courts may gra habeas relief only “within their respective jurisdiction$lie Supreme
Court has “interpreted this language to requir€'that the court issuing the writ have
jurisdiction over the custodian,Padilla, 542 U.S. at 442 (quotirigraden v. 30th Judicial
Circuit Court of Ky, 410 U.S. 484, 495 (1973kee alsdtokes374 F.3d at 1237-3&hichis
the warden of the prison in whithe petitioner is incarcerated. Because the warden of FCI
Terminal Island is located in San Pedro, California, this Gadks “territorial jurisdiction” to
adjudicateFishman’s petition Day v. ObamaNo. 15-671, 2015 WL 2122289, at *1 (D.D.C.

May 1, 2015)aff'd sub nom. Day v. Trumplo. 15-5144 (D.C. Cir. June 23, 2013¢e also
Lane v. United Statedlo. 14-731, 2015 WL 6406398 at *2 (D.D.C. Oct. 21, 2015) (explaining
thattheterritoriakjurisdiction requirement is like pgonal jurisdiction or venue). The Court
will, accordingly, transfer Fishman’s claims with respect to his release“trolawful
detention,” Dkt. 1 at 12, to the U.S. District Court for the Central District of Caigor
A separate order will issue.
/s/ Randolph D. Moss

RANDOLPH D. MOSS
United States Disict Judge

Date: April 19, 2018



