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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHANEL PROCTOR, et al.,
Plaintiffs,
V.

Case No. 1:18v-00701 (TNM)
DISTRICT OF COLUMBIA, etal.,

Defendants.

MEMORANDUM OPINION

Plaintiffs Shanel Proctor and Charlaine Braxtovo homeless residents of the District of
Columbig are suinghe District under 42 U.S.C.1883 and the Fourth Amendmentheyseek
an injunction ordering the District not to destroy the unattendesbpal belongings of homeless
residents without first storing them for 60 dagsthey cate reclaimed They sek to represent
a proposed class consisting of all homeless persons who residdiigpaces that are subject
to District, rather than federal, government oversight and havedresill be subject to
encampment cleeags by the District Now before me are Plaintiffs’ Motions for a Preliminary
Injunction and for Class Certification. Because the Plaintiffs havenade theshowing
requiredto justify eithera preliminary injunction or class certificatidmth of which are
exceptional measusethe Plaintiffs’motions will be denied.

. BACKGROUND

The basic facts of this case are undisputed. The District of Columbgalbpted a

Protocol for the Disposition of Property Found on Public Space atr@&zh to Displaced

Persons Compl Ex. 2. By following this Protocol, the District providémmeless individuals
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an opportunity to prevent their property from being destroyecey tish tokeepit. See, e.g,
id. atExs. 3, 4 Defs.’ Opp. to Mot. Preliminj. Ex. 1(Horen Decl.) 11L0, 14, 22, 54565, 6163.
That saidthe Protocotoes nospecifically address the proper treatment of property that appears
to be abandonedld. 195253. As a result, the District destroy&daintiffs’ peisonal property
and the personal property of other homeless individuals upon findingtitended-and,
according to the District, apparently abanderéa public spacesCompl.Decls. of Charlaine
Braxton (Braxton Decl.) and Shanel Proctor (Proctor Deadl at Exs. 310.

A. The District of Columbia’s Protocol

The Protocbappliesto property left in public spaces maintained by the District fwhe
the property left in the public space presents a security, health, orrssifetgterferes with
community use of public spacer becomes a significant community nuisance.” Compl. Ex. 2,
3. The Protocol establishedatailedprocedure for standard disposition of this property
providing District employees a guide fadlow before, during, and after cleanup of a public
space Were homeless individuals have an encampmien@t 47. In doing so, the Protocol has
three main purposes. Horen Dech.fFirst, it seeks to address immediate and persistent public
health and safety concerns, including concern about homeless’p@&oplesure to the elements,
the risk of fires caused by cooking and heating inside tents, the sppidiadase caused by
improper disposal of human waste and by vermin attracted to garlzhémodnvaste, and the
use of closed tents as sites for drugarsgprostitution. Id. 95-6. Second, it seeks to “enroll
residents in safer, healthier living arrangements through an@rheusing, mental health, and
other services.”ld. 5. Third, it seeks to ensure that public spaces are clean and accessible to

the public. Id.



Beforecleaning an encampmetiie Protocol directBistrict employeeso post
conspicuous signs throughout the immediate vicinity idengfyhe area tbe deaned stating
the date and time of the cleanwarningthat items left in the area at the time of the cleamilip
be subject to removal and disposal, aamdvidingthe contact informatiorof homeless support
agencies.Compl. Ex. 24. An initial noticeis postedl4 days before cleanugnd a final notice
is postedat least 48 hours before cleandd. at 45. In addition to posting signshe Protocol
directs that “outreach workers will make every effort to share thosnrtion verbally with
anyore at the site to ensure those who are unable to read or have difficulty comljpngtbe
information are made aware of the impending cleanup actioh&t 5. Outreach workerare
also directedo offer relevant services to homeless individadiscted by a cleanup, including
temporary shelter or permanent housing placements when thelse aaanged|d.

On the day of a scheduled cleanup, the Protocol directs Departntémtnain Services
(DHS) employees tarrive an houearly“to confirm everyone who is interested in packing
belongings has the opportunity to do so” angrtmvideencampment residents witbntainers or
bagsfor storing their belongingsncluding two 46gallon storage boxes bins. Id. at 6.
Residents may dggnate for storagehateverfits in the two boxeswith limited exceptions for
items that pose public health or safety hazatds.And the Protocol direct®HS not to discard
certaincategories of items, including important documents, fullg@ded ad operational
bicycles,andfunctional tents Id. The Protocol also directs DHS to inventory all belongings that
it takes into storage.

After an encampment cleanupge Protocol gives homeless individuals 60 days to
reclaim their property by calling DH& a number provided on the notice signd. at 67. The

Protocol instructs DHS to store the property during this timejake it available for pickup, and



to provide delivery options for individuals who are moving into permainensing. Id. at 7.
After 60 days, the Protocol permits DHS to discard any property thatrremnmnclaimed.d.

B. The District of Columbia’s Practice

TheDistrict of Columbias actual conduct of encampment cleanups appeds to
informedby theProtocol’'s orientation toward assisting homeless people whilgtanang clean
public spaces. The parties do not dispute that the District pd&ts hefore conducting a
cleanup, as the Protocol directs. There does appear to be some tension thetRextocol’s
instruction that the notice should include a warning that “anysiteot removed by the cleanup
deadline are subject to removal and disgomadl the sign’sactualwarning that items not
removed by the cleanup time “are subject to removabi@gmbsal’unlessthe items are personal
belongings packed in containers provided for storage or are persanaibgk in plain sight of
obviousvalue. Compare idat 4with Horen Decl. Y12 But in addition to posting notice,
outreach workers visit thate several timesn the weeks before a cleantgpdetermine who lives
there, to explain what will happen, and to explain that tents and otbegbejs maye
preservedy moving them or by packing them for temporary storage by the DisHarten
Ded. 114. Outreach workers have ready access to interpretive servieesidéd Id. 18.

During a cleanupDistrict employees sort hazardous waste, items thabegutinto a
trash truck, and items in plain sight that shdaddstoredsuch as importd documents,
medication, glasses, bicycles, and electronidsat 3340. In some cases, District employees
may open a purse, backpack, suitcase, or other container that appears li@ataitoacwallet or
identification. Id. at 40. Even sothe District will sometimesliscard documents, functional
tents, and other items that the Protocol says shouldendiscardedf DHS staff determinéhat

the propertys clearly abandonear at leastanbe considerecabandoned See d. 152-53



(descibing designation and treatment of propetgemedo be abandongdbut seeMot. Prelim.
Inj., Decl. of Victor D. Ban (Ban Decl.) E8. (unattended tent was discarded two unattended
bags and some electronics were stiyrield Ex. 10 (abandoned tentgere inspecteébr
valuables, medication found among abandoned propesyreturnedo its owner, and Metro
cardfoundin an abandoned temtas storell Supplemental Decl. of Victor D. Ban
(Supplemental Decl.) Ex. 13 (abandoned teat searchefbr personal documents and
belongings)id. Ex. 28 (unattended medicationgre storey] id. Ex. 29 (unattended papensere
stored.

Tents and other property are generélyndto be abandonedn one of three grounds:
(1) the property appears to be umchfor and has been deteriorating throughout the notice
period, and outreacddtaffand other residents do not know who owns the property; (2) “despite
two weeks of notice, opportunity, and outreach, including informdtem outreach or other
residents tat the owner knew about the upcoming cleanup, the owner chose nahéveber
otherwise communicate to others his or her desire to have his or heribhgsosigred”; or (3)
the owner leaves the cleanup site without the property after the glegamarrives. Horen
Decl. { 52 Ban Decl. Ex. 4 (a couple’s itemgere discardedhen they walked away from their
property at the start of a cleanupl. id. Ex. 7 (a woman’s tent and other propewsre
discardedafter shewalkedaway from an encampmelpéforea cleanup started)

In practice, the determination that propestgbandonedppears to involva fact
specific, individualized analysisSee, e.g.Supplemental Decl. Ex. 16 (unattended propsey
discardedhfter “[ijt was observed that the r@snt had moved the belgimgs that he wanted and
left a collection of items and trashi}t. Ex. 18 (unattended wheelchéatwas discardettad

dry-rotted wheels andnattendedentthatwas destroyedontained no valuables and smelled of



decayed foodrad human wastejd. Ex. 20 (unattended properthiat wasdiscardedvas so
waterlogged it was almost impossible to move without a backhe@®wnemwaspersonally
notified of the cleanup the night before, and two new blankets were left ondterdihe
resident)jd. Ex. 21 (unattendetiemsthatwere discardederewet and in many cases dripping
from recent rains)

The District also considers extenuating circumstances in determinetfevipropertys
abandoned Horen Decl. $3. For example,fithe District learns that the property owner has
been detainedr hospitalized, the property reviewedor storage rather thasonsidered
abandoned and discardeld. 1 5Q cf. Supplemental Decl. Ex. 15 (the Distrided toreturn an
unattended identific¢@n card, walker, and glucometer to a woman they learned had been
“admitted to a program”)If the Districtlearns that the property owner lacks the mental capacity
to understand, DHS considers alternatives to disposal of the propientgn Decly 51. The
determination that property is or may be deetadze abandoned madein consultation with
District outreach workers, thirdarty outreach providers, and encampment residents, who often
know the individuals who own the propemyquestion Id. 146-49 see alsad. { 59
(unattended items discarded when District outreach workers were unable to mizaké \wih
owner and other encampment residents said they had not seen the ownkile)y 8an Decl.

Ex 9 (unattended itentiscarded as abandoned after camper explained that “she told her
neighbors about the clean up and they left their items there any wHy. [si

After a cleanup, the District logs and stores propertyip to 60 days at the Adams Day
Drop-In Center in Northeast Washington, D.Boren Decl.Y29. The District provides free
transportation for peopl® retrieve their property andakes reasonable arrangements to deliver

propertyupon requestld. That saidjt is common for people tabandon their property,



sometimes becauskey havebeen provideahew blankets and other items by the Dastor
other outreach providersometimes because they have moved to a different part ofaodn,
sometimedecause they have resolved their situatiobsained housinggnd begun movingro
from homelessnesdd. 11 17, 3088

After the Districtgovernmentlestroyed property belonging kbs. Proctor and
Ms. Braxton, theybrought this caseTheyallege thatthe Districthas a pattern and practice of
summarily destroying the unattended property of homéatelsaduals thatviolates the Fourth
Amendment and is actionable under 42 U.S.C983 Now before me are two motions filed by
the Plaintiffs. Oneseels a preliminay injunction ordering the District not to destroy the
unattended personal belongings of homeless residents wittstgtdiring them for 6@ays so
they carbe reclaimed, excejit such property poses a public health or safety risk. Rtedim.
Inj., Poposed Order. The other seeks to have the Plaintiffs certified under Fedleraf Civil
Procedure 23(a) and 23(b)@3 representatives of a class consistin@bhomeless persons
who reside in public spaces that are subject to District, rathefdtiaral, government oversight
and have been or will be subject to encampment clears pursuant tetiiiet Bi Columbia
Protocol for the Disposition of Property Found on Public Space atr@#&zh to Displaced
Persons.”Mot. Class Cification, Propose®rder! | held a hearing on the Motion for

Preliminary Injunctioron April 18, 2018

! The District of Columbia notes that the Complaint originally sstggba class consisting of

“All homeless persons who) (ieside at an abode or place of residence of one or more persons on
public property or (ii) possess an accumulation of personal belpsithat is present even when

the individual may not be present at the location, where such pubpeny or locations

subject to District of Columbia, rather than federal, governmeatsight.” Def.’s Opp. to Mot.

Class Certification 1 (quoting Comgl52). The Districunderstandghat Plaintiffs’ Motion for

Class Certification abandoned that class definitaordPlaintiffs have not objectedd. (citing

Pigford v. Glickman182 F.R.D. 341, 345 (D.D.C. 1998)).
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II. LEGAL STANDARD

“A preliminary injunction is an extraordinary and drastic remetdig, never awarded as
of right.” Munaf v. Geren553 U.S. 674, 6890 (2008) (citation omitted)This remedy should
only be granted itheparty that moves for a preliminary injunction makes “a clear shovaey t
four factors, taken together, warrant relief: likely success on éngsmlikely irrepaable harm in
the absence of preliminary relief, a balance of the equities in s, fand accord with the public
interest” League of Women Voters of the United States v. N&&8By~.3d 1, 6 (D.C. Cir.
2016). That said,[a] preliminary injunction may be granted based on less formal puoeed
and on less extensive evidence than in a trial on thesie@bbell v. Norton 391 F.3d 251, 261
(D.C. Cir. 2004). still, an evidentiary hearing is required if théigmraisea genuine issue of
material fact that must be resolvieddeciding the motionld.?

Similarly, class certification iSan exception tohe usual rule that litigation is conducted
by and on behalf of the individual named parties onWakFMart Stores, Incv. Dukes 564
U.S. 338, 348 (2011)Plaintiffs mayonly be certifiedo sue on behalf of a class if they can
show:

(1) the class is so numerous that joinder of all members is ingaalet,

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of thearaims

defenses of the class; and
(4) the representative parties will fairly and adequately protechtéeests of the
class.

Fed. R. Civ. P. 23(a). In addition, class certifmatinder Federal Rule of Civil Procedure

23(b)(2) requires that the proposed class representatives shothéhpafty opposing the class

has acted or refused to act on grounds that apply generally to thescldss, final injunctive

2 Plaintiffs havenot contestethe factual assertions made by the District and they declined the
Court’s invitation to hold an evidentiary hearingt. 65.
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relief or correspnding declaratory relief is appropriate respecting the class as a’'whelk: R.
Civ. P. 23(b)(2).
[ll. ANALYSIS

A. The Plaintiffs Have Not Satisfied Their Burden toShowEntitlement to a
Preliminary Injunction

The first point on which Plaintiffs must make a clear showing toimbtareliminary
injunction is that they have a likelihood of success on the mértague of Women Votei®38
F.3d at 6.At the heart of the Plaintiffs’ merits argument is the agsethat summary
destruction of unattended property violates the Fourth Amendnardisintee of “[t]he right of
people to be secure in their persons, houses, papers, and effects, agaasstnable . .
seizures.” For constitutional purposese&zue of property “occurs when there is some
meaningfulinterference with an individua’possessy interests in that property.Soldal v.
Cook Cty., lll, 506 U.S. 56, 61 (1992)] T]he reasonableness of a seizure turns on tlueena
and extent of interfemce” with possessory interestdnited States v. Miller799 F.3d 1097,
1102 (D.C. Cir. 2015)Needless to say[d]estroying propertyneaningfuly interferes with an
individual's possessory interest in that propértBrown v. Muhlenberg Twp269 F.3d 205, 209
(3d Cir. 2001).

That said,[a] warrantless .. seizure of property that has been abandoned” is reasonable
and consistent with the Fourth Amendmebnited States v. Thoma864 F.2d 843, 845 (D.C.
Cir. 1989) To determine whether propertgdbeen abandonddr purposes of the Fourth
Amendment, a court focuses on “the intent of the person who is atledpede abandoned” the
property, as inferred from “words spoken, acts done, and othestivij facts.” Id. at 846. This

is an objectivedst nota subjective oneld. Under 42 U.S.C. 8983, an individual may sue a



municipality for constitutional violations caused by a goverrtrfygmlicy or custoni’ Monell v.
Dep’t of Soc. Servs436 U.S. 658, 694 (1978).

Despite significant disputes in their briefing over the appleabkelaw, the parties
appeared to agrest oral argument that individuals retain Fourth Amendment siiene
unattended property, but relinquish all Fourth Amendment interestbandonedroperty. Tr.
65-663 This understanding of the law is consistent with the Ninth Circdétermination in
Lavan v. City of Los Angele893 F.3d 1022 (9th Cir. 2012), that the Fourth Amendment
prohibits summary destruction of momentarily unattendeg@egaty thais concededly not
abandonedby the homeless individuals who own Ehus, he question before me is whether the
District has a practice of destroying only abandoned property, orcoflattroying unattended
propertythat has not been abanddrer Fourth Amendment purposes

The Plaintiffs have not made a clear showing on this point. When askedhtdotheir
mostflagrantevidence of &ourth Amendmentiolation, Plaintiffs counselhighlightedthe
destruction of Ms. Proctor’s propertyr. 25 But it isfar fromclear that the destruction of
either of the Plaintiffs’ property was unconstitution®s. Proctor'sbedding, clothing, food,
documents, and other item®&re destroyeduring an encampment cleanup because outreach
workers had ot been able to contaber during any of their visits during the twaeek notice
period other encampment residents did not know who owned theatehbther encampment
residents reported that thegd not seen the owneta a while” Proctor Decly 5 Horen Decl
1 59. MsBraxtoris tent and other propergppeato havebeen destroyedhen Ms. Braxton

walked away from it at the beginning of a cleanup, despite hawimg than tweweeks’ notice

3 If Plaintiffs still contend that theestruction of abandoned propestuld violate the Fourth
Amendmentthey haveeited noauthority for this propositignwhich iscontrary to the law of the
Circuit as described abov&eePls.” Reply ISO MotPrelim. Inj., 5.
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that the cleanup would taldace SeeBraxtonDecl. § 5 Horen Decl. 1%1-64; Ban Decl. Ex.

4; Tr. 2528. The District of Columbia argues thaesecircumstances objectiveghowedthe
Plaintiffs’ intention to abandon their property, making the destm of their property
reasonable for Fourth Amendmgnirposes.See Thomas64 F.2d at 845. On the record as it
currently standd agreethat theDistrict could reasonably conclude Plaintiffs had abandoned
their property

Even ifthe destruction dPlaintiffs’ propertywereunconstitutional, Plaintiffs have not
shown that itook placeundera custom of the District of Columbihatis actionable under
Section 1983.Although the District has discarded unattended property on occasion, the reco
does not show that it has done so under circumstances tthatamabandonment determination
unreasonableThe record shows that homeless individuals often abandon prapetiilic
placeswhen theyacquirenew propertymove or obtain housingHoren Decl {117, 30, 88
The District does have a policy and practiceleinng up abandoned property.uBas
explained abovehe Districttakes extensivprecautiongo reducethe risk of destroying
property thais wanted SeeCompl. Ex. 2 (District policy oproviding notice, conduct
outreachproviding containers to move or store propeayd morg see alsddoren Decl. #6-
49 (District practice of making abandonment determinations inutatisn with outreach
providers and encampment residents)

Plaintiffs arguethatit is unreasonable for the District ttonsiderproperty abandoned
solelybecauset is left unattended at a cleanup gieen thatthe notice that the District posts
inaccuratelyassures readers thaimecategories of property left at the site will be stoiedc0
days anavill be available taoe reclaimeduring thattime. Reply ISO MotPrelim. Inj; see

alsoHoren Decl. 112, 53. Plaintiffs may be right But it is unnecessarfpr me to decide this

11



guestion because the record containslaar examplesf the Districtdeemingproperty
abandoned based on the simple fact that neticepostednd the property was left unattended
To the contrarythe record containseverakexamples of the District evaluating a combination of
circumstances to determiménethe property hd been abandonet And Plaintiffs do not
suggesthattheyweremisledby the notices, or even read theEven ifthe District has
sometimes made unreasonable abandonment determinations,ntifteve notadequately
showedeither that their constitutional rightgere violatedr that any violations that occurred
resulted froma District custonactionable under Section 1983

Plaintiffs’ heavy reliance ohavandoes nohelp their caseln Lavan the City of Los

Angelesposed onlya general notice thateanups could happe@mywhere in the Skid Row

4 Thisis not to say that the District has newensideregroperty abandoned on inadequate
grounds or in unreasonable reliance on a misleading notice. | nbtedlwarrent record
consists largely of terse and often cryptic cleanup reports, mamlyicti do not state whether
the District had indicators of abandonment beyond the simpléhf@icproperty was unattended.
See, e.g.Ban Decl. Ex. 3 (noting complaint that unattended belongingbéal losduring
cleanup without explaining whether there was an abandonment det@muathe reasons for
it); id. Ex. 5 (noting that unattended tent and belongwege discarded/hen the ownedid not
answer ghone call made during cleanup); Ex. 6 (noting that three tents were “discarded as
being abandoned and owneridentifiable” withoutconveyingother fators that led to
abandonment determinatiom; Ex. 10 (stating that tentgere abandonedithout explaining

the basis for this determination); Supplemental Decl. Ex. 13 (nhtiat unattended tentas
discardedvithout explaining whether there was amathtonment determination or the reasons for
it). In fact, the reports sometimes do not even state whether unattendedywas destroyed
or moved into storageSee, e.g.Supplemental Decl. Exs. 14, 19, 22, 23, 25.

5 See, e.gBan Decl. Ex 9 (unatteled itemswvere discardeds abandoned after a camper
explained that “she told her neighbors about the clean up and thénelefteams there any way
[sic]”); Supplemental Decl. Ex. 16 (unattended propesy discardedfter “[ijt was observed
that the esident had moved the belongings that he wanted and left of a collectiem®find
trash”);id. Ex. 20 (noting disposal of unattended property that was so waterloggasl &lmost
impossible to move without a backhoe, noting that the resident hachakys®en notifiedbf
the cleanup the night before, and noting that two new blankets wera té# site for the
resident);see alsdHoren Decl. #1649 (stating that the District consults wgaveralources in
determining whether property abandoed).
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districton any weekday between 8:00 a.m and 11,deaving homeless residents of Skid Row
unable to anticipate exactly when or where a cleanup would take daekavan 693F.3dat
1034 (Callahan, J., dissentind)os Angeledid notdeny that it had “a policy and practice of
seizing and destroying homeless persons’ unabandoned posséskloas1025 (Wardlaw, J.).
Los Angeleddid not have good{aith belief that thd”laintiffs’ momentarilyunattendegbroperty
was abandoned: In fact, there waranytimesthat City employees destroyed property after the
owner returned and tried to reclaim it or after other people explama¢the owner would be
returning and had natbandoned the propertyd.

By contrast, the District of Columbia providessidents with notice of thepecific date
time, and placef a scheduled cleanup, allowing them two weeks to move their passessi
pack them for storageHoren Decl. fLO. It takes extensive measures to identify the owners of
the property in questioandtries tohelp the owners not only by providing them containers to
store or move their belongings butalsy seeking tarrange housing and provide other services.
Id. 113-15, 23. When District employees encounter unattended propertygdhsigermany
factors andconsultseverakourcesincluding othelencampment residents, make what appears
to be a goodaith determination abowthether the propertig abandonedld. {46-53 59; Ban
Decl. Ex 9 The District’s practice is unquestionably much more narromyred and
respectful of the rights and property of its homeless residentshi&agmactice at issue iravan
Unlike the plaintiffs inLavan Plaintiffs herehave failed teestablisha violation of their Fourth
Amendment righteind have failed testablisran unconstitutionaDistrict custom actionable
under Section 1983For both these reasorbey have not made a clear showing of a likelihood

of succes on the merits.
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The second point on which Plaintiffs must make a clear showing ithéhatvould suffer
irreparable harnwithout preliminary relief. League of Women Votei®38 F.3d at 6To make
this showing, Plaintiffs muststablishnot onlythatthe injury they would suffer absent a
preliminary injunction is beyond remediation, but also thatitmminent and certaiih
preliminary reliefis not provided Chaplaincy of Full Gospel Churches v. Englad84 F.3d
290, 297 (D.C. Cir. 2006). The Digtr of Columbia conceded at the hearing that the destruction
of certain personal belongings is irremediable. 61. And the lawof the Circuit states that “the
loss of constitutional freedoms, for even minimal periodsned tiunquestionably constitutes
irreparable injury’ Mills v. Dist. Of Columbia571 F.3d 1304, 1312 (D.C. Cir. 2009).

But the Plaintiffs have not established that such losses are @ntaind certaiwithout
preliminary relief. As explained abovelaintiffs have not made a clear shog that the District
has a pattern afestroying property in violation of the Fourth AmendmeAnd if the District
schedules another cleanup th#ectsPlaintiffs, Plaintiffs canprotect their property by moving it
or designating it for storadeThus, Plaintiffs haveot made an adequate showing on the second
prong of the test for evaluating a preliminary injunction mutiélthough they havelentified
anirremediableharm theyhave noshownthat they would suffer this harmithout preliminay
relief.

The thirdand fourthpoints thatthe Plaintiffs musshoware that théalance of the
equitiesand thepublic interesfavor injunctive relief. League of Women Votei&38 F.3d at 6.

The Plaintiffsargue onlythat one equitable and public intst factor points in their favor, and

® Plaintiffs note that the District of Columbia’s Protocol has fmions for immediate
disposition of property without notice under special circumg&sn®eply ISO MotPrelim. Inj,
8-9. But Plaintiffs have provided no evidence that the District has ever ussé pnocedures or
made any showing that it is likely to do so in the future.
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that is the importance of protecting constitutional rigl&sePls.” Memo. ISO MotPrelim. Inj,
9-10; PIs.” Reply ISO MotPrelim. Inj, 9. As has already been explainéds not clear that
denying a preliminary injunction would lead to the Plaintiffs esufig any deprivation of their
constitutional rights.On the other handhe Districts cleanup efforts servie important
interests opublic health and public safety, atiee relief the Plaintiffs proposeowmld impede
these efforts A court order directing the District to store all unattended prop&dgp property
that poses a public health or safety risk would likely chill theaseof discretiomnherent in
determining what items pose such risks adld also impose on the District the unnecessary
and potentially significantost of storing abandoned propertyhe balance of the equities and
the public interest tip in favor of the District, like the other fextbat | have considered above.
ThePlaintiffs are thusiot entitled to a preliminary injunction.

B. The Plaintiffs Have Not Satisfied Their Burden toShowThat the Proposed Class
Should Be Certified

Plaintiffs have not adequatedgtablishechumerositythe first prerequisite for class
certification under Federal Rule of Civil Procedure’ 2Bo provenumerosity, a party must show
that ‘the class is so numerous that joinder of all members is imprdeticdled. R. Civ. P.
23(a)(1). “Generally, courts have found that a proposed class consistingeasafdrty
members will satisfy the impracticability requiremenddhnson v. Dist. of Columbia48
F.R.D 46, 52 (D.D.C. 2008)Although Plaintiffs need not prove the exact class size with
certainty, tley concede that theyust provide “a reasonable basis for the estimate provided.”
Kifafi v. Hilton Hotels Ret. Plari89 F.R.D. 174, 176 (D.D.C. 1999'Mere conjecture, without

more, is insufficient to establish numerosityigford, 182 F.R.Dat 347.

" Giventhis determinationit is unnecessary for me to consider whether Plaintiffs hatisfied
the other class certification requirements of Federal Rul@wilfProcedure 23(a) and 23(b)(2).
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Plaintiffs propose to certify a class consistingalf homeless persons who reside in
public spaces that are subject to District, rather than federal, gosetroversight and have been
or will be subject to encampment clears pursuant to the Distr@blaimbia Protocol for the
Disposition of Property Found on Public Space and Outreach tcabPespPersons.PIs.’
Memo.ISO Mot. Class Certification 1To establismumerosity, lhe Plaintiffs note Census data
suggestinghatabout897 residents of the District of Columbia are “unsheltered” and assert
“[tlhese hundreds of residents are subject to the PrototahlAt 3.

The District of Columbia responds that notadlthe unsheltered residents of the District
“have been or wilbe subject to encampment cleptssuant td the Protocolnoting that
Plaintiffs have pointed to fdewerthan 40 situations in which individuals’ unattended property
hasbeen discardedndobservingthat the same individuals may have been involveshiaral
situations Def.’s Opp. to Mot. Class Certificatid®68 The idea that not all unsheltered
residents of the District have been or will be subject to encamprieamupss supportedy the
fact thatthe Protocol applies only “when the property lafthe public space presents a security,
health, or safety risk, interferes with community use of public spadeoomes a significant
community nuisance” anttloes not apply to any property that is left in the public space located
on federal propertyincluding National Park Service land, WMATA property, or private
property.” Compl. Ex. 2, 3. Much of the land in the District ofutnbia is federal property

including significant amounts of parkland, which presumably are conemoampment

8 By the District’s count, there were only fithesunattended propertyas discardedId. at 5.
By Plaintiffs’ count, there were 24. PIs.” Consent Motion Bilgpplemental Affidavit B. As
noted above, the record is not always clear about whether unattendedypwas destroyedr
stored.
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locations® Much of the remaining land in the Distristprivateproperty So t is hardly

credible to assert thatl the unsheltered residents of the District keep their possessiondlan p
land maintained by the Districf® Nor am | willing to assume thall homeless peoplmaintain
property that presents public health or public safety risksfenésr with community use of
public space, or is a significant community nuisance.

Rather thamproviding additional information to allow a reasonable approximatioth@f
class size, the Plaintiffeply to the District’s argument by repeatihgit Census data shows
there are 897 unsheltered people mEhstrict of Columbia andssertinghat “[those 897
people are members of the proposed class; they reside inaam@improperty on public spaces
that are subject to District, rather than federal, authority.” Rigply ISO Class Certification.
But the Census data on which Plaintiffs rphpvides naeasonable basis for this estimate of the
class size.The Plantiffs therefore havéailed to provide adequate grounds for class

certification.

® Around25% of the land in the District of Columbia is administebgdive federal agencies.
Carol Hardy Vincent, et al., “Federal Land Owstap: Overview and Data,” 7, Congressional
Research Service (Mar. 3, 2017).

10 The Plaintiffs themselves note that twevey data on whictheyrely treats asunsheltered”
anyone‘whose primary nighttime location is a public or private place nogdesd for, or
ordinarily used as, a regular sleeping accommodation for people (for exahgétreets,
vehicles, or parks).” Pls.” Reply ISKot. Class Certification 2 n.1. This definition makes no
distinction between federal, District, and private spaaead it includes individuals who keep
their property in vehicles, which appear unlikely to be subject t@tbicol.
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IV. CONCLUSION

Forthe reasons explained above, the Plaintiffs’ Motions for Prelimiriary Injunction and

for Class Certification will be denied. A separate order will issue.

Dated: May 2, 2018

TREVOR N. MCFADDEN
United States District Judge
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