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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ASHLEY MUSKELLY,

Plaintiff,
V. Civil Action No. 18-740 (JEB)
DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

Plaintiff Ashley Muskellyfiled an administrative action against the District of Columbia
Public Schools, alleginthather son T.E. had been denied a free and appropriate public
educationFAPE) in violation of the Individuals with Disabilities Educatiéot. Before her
claimwas adjudicated, the parties settled. Muskidgn brought this action demanding
$70,729.40 in attorney fees. Concludthgtsheis entitled tomost, but not all, of the award she
seels, the Court will grant in part and deny iarpherMotion for fees
l. Background

A brief sketch of thdackground is all that is requirbére The purpose of IDEA is “to
ensure that all children with disabilities have available to thEPARE] that emphasizes special
education and related serviassigned to meet their unique needs.” 20 U.S.C. § 1400(d)(1)(A).
On October 16, 201 Muskelly filed an administrative due-process complaint against DCPS,
alleging that T.E. had received an inappropriate individualized education pragtabeen
deniedaFAPE SeeECF 1 (Complaint), § 8The parties subsequently reached a settlement

before the claim proceeded to administrative adjudicat@dmlone court. They so informed a
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hearing officer on December 20, 2017, and the settlement was incorporated into g Hearin
Officer Determination one week latdd., 119-10.

In seeking fees here, Plaintifélieves herselfentitled to $0,729.40.1d., 116. The
District agreesheshoud collectsome fees but suggests the award should be about $1&5600
SeeECF No. 8 (Defendant’s Oppositioa)17—18.
. Analysis

IDEA confers orthe Court discretion to “award reasonable attorneys’ fees as part of the
costs to a prevailing party whotise parent of a child with a disabilitin an action under the
Act. See20 U.S.C. § 1415(3)(3)(B)(i)(I). In determining what amount, if any, is appropriate
under the statute, the Court makes two inquirkgsst, it decidesvhether the party seeking fees

is “the prevailng party and is thus eligible to receiamyfeesat all SeeJackson v. District of

Columbia, 696 F. Supp. 2d 97, 101 (D.D.C. 2010). If so, the next question is whether the fee
sought is reasonable. A “reasonable” fee is one thaufficient to induce a capable attorney to

undertake the representation of a meritorious civil rights case,” Perdue v. Kerih9 U.S.

542, 552 (2010), “but [that does] not produce windfalls to attorneys.” Blum v. Stenson, 465 U.S.

886, 897 (1984). The plaintiff has the burden of establishing reasonabl&eess.re North
59 F.3d 184, 189 (D.C. Cir. 1995).

The Districtdoes not tispute that Plaintiffs aprevailing pary entitled to some
attorney[] fees and costsOpp. at 5 The only issue therefore is whether #mount of the
award Plaintiff requests reasonableOn that issue, the D.C. Circuit has set forth a “thuae-

analysis.”_Seé&ley v. Districtof Columbia, 793 F.3d 97, 100 (D.C. Cir. 20{&aluating fees

unde IDEA); Salazar v. Districof Columbia, 809 F.3d 58, 61 (D.C. Cir. 2015) (applying

framework to 81983 fee request). The first step is to “determine the ‘number of hours



reasonably expended in litigation.Salazay 809 F.3cat 61 (quotingEley, 793 F.3d at 100).
Next, the Court sets “the reasonable hourly ratd.(quotingEley, 793 F.3d at 100). The Court

lastapplies “multipliers as ‘warranted.’1d.; see als@seorge Hyman Const. Co. v. Brooks, 963

F.2d 1532, 1535-36 (D.C. Cir. 1992).

Defendant challengdduskelly’s request for fees under only the second step of the D.C.
Circuit’'s framework. In other words, it does nontest the reasonableness of tioenber of
hours expended hyuskelly’s attorneysandneither party contends that a multiplier is
warranted at the third stef.he Court will thereforaddresgustthe second step-viz., the
appropriate rateAfterwards, it willexaminethe only otheremaining dispute: whether Plaintiff
is entitled to he approximately $4,800 in expert fees seels.

A. Reasonable Rate

As is the case in so many of these challengesparties dispute what constitutes a
reasonabléourly rate by which the Court should calculate fee awardtBA matters in the
District. The statutestates that “[flees awarded under this paragraph shall be based on rates
prevailing in the community in which the action or proceeding arose for the kind and qbality
services furnished.” 20 U.S.C. 81415(i)(3)(Clree applicants inDEA cases have relied on
two separate, but inteelated, approaches to providing evidence of prevailing market rate.”

Reed v. District of Columbia, 843 F.3d 517, 521 (D.C. Cir. 2016). They can demonstrate that

IDEA litigation qualifies ascomplexfederal litigation” or they can “provid[e] evidence of the

fees charged, and received, by IDEA litigatorkl”; see alsd-lood v. District of Columbia, 172

F. Supp. 3d 197, 210 (D.D.C. 201®&s Plaintiff pursues both approachiesre,the Courwill

addresseach in turn.



1. Complex Federal Litigation

Plaintiff first contend that IDEA litigation is complex federal litigation to which the
rates enumerated in the USA@orney’s Fees Matrix presumptively appl@eeECF No. 7
(Motion) at 4 (citingReed 843 F.3d at 526). Sludferstwo declarations— one fromMichael
T. Kirkpatrick and one fronGary E. Masor— in support.SeeECF Ncs. 7-5 (Declaration of
Michael T. Kirkpatrick) 7-6 (Declaration ofGary E. Masoh The District rejoins that IDEA
litigation is notwithin the category of complex federal litigatiaa determined by an
overwhelming number of decisions in thiistrict. SeeOpp. at 7-9 & n.2As an initial matter,
the Court notes thaieither party argudabatthe current Matrix— following its overhaul in 2015
— reflects rate®eyond those for complex federal litigation awdnight cover a broader
category of casesThe Court, consequently, will limit its analysisthe question of whether
IDEA litigation qualifies as complex federal litigatioif.so, it will award USAO Matrix fees.

IDEA casesthe Court believes, do not so qualifihis conclusion accords with the

weight ofauthority in this district.See, e.g.Lee v. District of Columbia298 F. Supp. 3d 4, 13

(D.D.C. 2018) Dobbins v.District of Columbia, 2017 WL 7510879, at *6 (D.D.C. Oct. 24,

2017)(“Accordingly, following the lead of other courts in this jurisdiction . . . the undersigned
finds that Plaintiff has failed to demonstrate that IDEA litigation in general ficisutly

complex to justify the presumptive applicationifatrix] rates.”);Snead vDistrict of

Columbia, 139 F. Supp. 3d 375, 379 (D.D.C. 20tb)l¢cting cases anmubting that courts in
this jurisdiction have interpreted Circuit law “as strongly suggestiajDEA matters are

infrequently comparable to complex federal litigation, and therefore, fullrfiflaates should

not be awarded in such case®Rpoths vDistrict of Columbia, 802 F. Supp. 2d 56, 62—63

(D.D.C. 2011) (finding that IDEA case did “not much resemble the sort of comglicases in



which a plaintiff's counsel is appropriately awarded fees as the maxinhmwahble rate”
because “[l]ike most IDEA cases, the claimvamich the plaintiff prevailed . . involved very
simple facts, little evidence, and no novel or complicated questions of law”).

Muskelly in rejoinderelies on &Circuit concurrence reasoning that IDEA litigation is
complex because- like Title VII litigation, which qualifies as complex 4DEA cases require
familiarity with non-legal subjects like child psychologncessitate the retention of expgaisd
involve a complex organization in the public-school syst&meMotion at 4-5 (citingReed
843 F.3d at 528-29 (Tatel, J., concurring)). The Circuit, however, has already declined to adopt
the proposition that these features necessarily render it complex fedeatiblitidcseeReed 843
F.3d at 524-25It elaborated that, while “attorneys who litigate IDE&ses may have
‘specialized nodegal knowledge[,]’ . . this is true in a number of specialized fiéltsat are
not considered complexd. at 525. It also addresseithe plaintiffs’ contention thatlfmited
discovery and pretrial exchange. makes pregringfor and litigathg IDEA cases more
complicated, especially because hearing officers typically allow respsridapontaneously
adjust defenses.|d. (internal queation marks and citations omitted). The Circadsoned,
however thatthe lack of discovergnay in fact‘suggest that IDEA cases are not as complex as
cases in which discovery is extensivéd. The Circuit concluded that future fee applicants
may be able to “divine a unifying thread that will bring IDEA cases under thealian of
‘complex federal litigatiof” but found nothing before it in that case d@monstratedId. at
526.

Likewise, Muskelly has offered no evidertoerethat wouldclear that bar She contends
that the Kirkpatrick and Mason declarations show that IDEA litigation is coqngde Motion at

5-7, but they do not bear the weight she places on them. The Kickpiggdlarationfor one,



addresses IDEA litigation in the Supreme CaosegKirkpatrick Decl., T 7, whah says little
about whether IDEA cases this levelaregenerallycomplex Mason, by contrast, is neven
an IDEA litigator and has offered no sgiic experience with IDEA litigation SeeMason Decl.,
1 14. Instead, he suggests tiaisecases are complex because they involve-disgiplinary
work with noniegal fields, a lack of discoverthe use of experts to make difficult
determinationseagarding remedies and a student’s progression, andténplay of federal and
state standarddd., 1115-19. The Circuit has already dismissed the proposition that either of
the first two features rendelDEA litigation complex. SeeReed 843 F.3d at 525And neither
of the others gets Plaintiff across the finish line. The gravamen of the point abediesg is
that “IDEA requires mastery of non-legal disciplines to quantify harm and devygboppaiate
remedies.” Mason Decl.,®B. As discussed, however, requiring knowledigguch topics does
not render IDEA litigation complex. Finally, the declaration does not detail eghinterplay of
federal and state standards makes the litigation especially difficult or cqorbpiend
highlighting ore case where multiple remands shuttled a case between Superior Court and
District Court, resulting in a “nuanced inquiry about subject matter juriedietnd forum.”1d.,
1 15. That a single case may have an involpeacedural history does notean that IDEA
litigation generally is subg to those complicationsIn@eed, the current case never made it
through a courthouse door, federal or state.) The more general assertion, moredher, that
interplay of federal and state standards complicates IDEA litigation is the iKiodnzlusory
statement[]” that the Circuit has concluded cannot “suffice to meet [Plahkitfirden” to
demonstrate its status as compl&eeReed 843 F.3d at 525.

Put another wayhe trouble for Plaintiff is thathis Court’sapproach is categoricat

that is, itmust determine whethéne pardigmaticlDEA caseconstituteomplex federal



litigation. SeeReed 843 F.3d at 521, 52@ioting that “fee applicants have focushkdit efforts
on attempting to demonstrate that IDEA cases fall within the bounds of [com@é&ralie
litigation” and reasoning thab be successful future fee applicants will have to “divine a
unifying thread that will bring IDEA cases under the umbrellzomplex federal litigation’y;
Lee 298 F. Supp. 3d at 13 (explaining that “if a litigant is intent on seeking a fee using the
USAO matrix, she must show that IDEA cases are complex federal litigat®megad 139 F.

Supp. 3d at 379 (“[T]he relevant inquiry is whether IDEA proceedasgs class of litigation

qualify as ‘complex federal litigation.™)cftation omitted. As a result, Muskelly’sextposition
— that IDEA litigation is at least as complex as some Freedom of Infornfaticend
Endangered Species Act cases where Matrix rates have been awaikladavailing See
Motion at 7-8. Specifically, she points to four individoasesarguing that they cannot have
been complex because few or no substantive motions appear on the tthcBstcause the
inquiry must begeneralizedthe citation to a handful of cases that may not peesentative of
their whole category is of limited use.

Finally, even if the question of complexity were not categorical, Plaimtitfld not fare
better. Despite the categorical language in Résdme judges in this District have applied

the . .. Matrix in the ‘unusual case’ where the applicant is able to shovihénparticular case is

‘unusually complex.”Lee 298 F. Supp. 3d at 13 (citing CoxDvistrict of Columbia, 264 F.

Supp. 3d 131, 143 (D.D.C. 2017)). Muskelly offers no argument that heratiasgithin this
description. Indeedt did not ultimatelyevengo to administrative adjudication, let alone
proceedo acourt. Rather, the parties settled approximately two months from the date ghe file
her administrative complainSeeCompl., 11 8—-9Under these circumstances, the Court has

little trouble concluding that Plaintiff is not the rare, unusually complicated case.



2. Fees Charged by IDEA Litigators
Muskelly spills less ink on the second route by which she may show reasonableness —
namely, the prevailing rate atged by IDEA litigatorsn the community. She has not
“provid[ed] evidence of the fees charged, and received, by IDEA litigators” initecD
Reed 843 F.3d at 521. Instead, ghants to several cas&®m this district in which IDEA
practitioners have been awarded full Matrix rates. Nbeon at 9—10. This Court addressed a
nearlyidentical issue— with almost the same citations offered in supporitt+a recent case.

SeeDavis v.District of Columbig 2018 WL 6181736, at *4 (Nov. 27, 2018)s in that case,

Muskelly falls short of the required showing.

The cases Plaintiff offsrare a mixed bagTwo do not reason that tinglaintiffs have
demonstratethatthe prevailing market rate for IDEA litigation is the Matrix rate, but rather that
they haveprovedIDEA litigation to be complex, a contention the Court addressed alee.

Joaquin vDistrict of Columbia, 210 F. Supp. 3d 64, 69 (D.D.C. 208law v.District of

Columbia, 210 F. Supp. 3d 46, 49 (D.D.C. 201B)e othercasesshe offers do approve Matrix
rates foriDEA litigation based on a prevailingrarketrate showing In each of those cases,
however, the district court had befor@iher evidence ardditional declarationsom a variety
of comparable practitioners in D.C. explaining that their rates are in line withtidnattorneys

in those cases charged. $&errick v. District of Columbia316 F. Supp. 3d 498, 512-13

(D.D.C. 2018) (weighing five declarations on coexity of IDEA litigation and reasonable

rate); Wimbish v. District of Columbia, 251 F. Supp. 3d 187, 192 (D.D.C. 2017) (reviewing “in

addition to affidavits fom [the plaintiff's] attorneys . .nine affidavits from IDEA practitioners

in this jurisdictiori); Copeland v. District of Columbia, 208 F. Supp. 3d 255, 257 (D.D.C. 2016)

(describing the submission of, “in addition to detailed affidgafritm [the plaintiff’'s] own



attorneys, . . affidavits from five IDEA practitioners, unaffiliated with this d¢jition,all of
which support Plaintiff's contention that IDEA litigators commonly chargkaae awarded
standardLaffey rates, and that rates significantly below that measure in this case would be

insufficient”); Flood v. District of Columbia, 172 F. Supp. 3d 197, 211 (D.D.C. 2016)

(considering five additional declarations from attorneys specialiniagvariety of related areas)

Eley v.District of Columbia, 201 F. Supp. 3d 150, 163 (D.D.C. 2016) (considering a survey of

132 cases Unlike in those case®|aintiff offers no declarationsr comparable evidende
substantiate the prevailing market rate

Even if the Court were to considéiesecitationsto be somewhat persuasive evideate
the prevailing market ratéhey cannot oercome the scores dfstrict-court decisions here,
including this Court’s ownwhere attorney fees in IDEA matters have been awarded at 75% of

the USAO Matrix rate. See, e.@avis 2018 WL 6181736, at *4 (Boasberg, Jamesy.

District of Columbia 302 F. Supp. 3d 213, 221-22 (D.D.C. 20{B)oreover, even were the

court to credit these [several recent cases in this district in which judgesWwarded the USAO
Matrix rates], they are too few in number to meet Plaintiff’'s burden of estadglithe prevailing
market rate,” particularly “because ‘an overwhelghimumber of cases’ in this district have
awarded ‘IDEA fees [that] adopt rates equivalent to seviveypercent oLaffey Matrix

rates”) (quoting Cox v.District of Columbia, 264 F. Supp. 3d 131, 145 (D.D.C. 2017) (other

internalcitations omitted))Joaquin v. Friendship Public Charter School, 188 F. Supp. 3d 1, 20

(D.D.C. 2016)appeal dismissedNo. 16-7084, 2017 WL 2332623 (D.C. Cir. Feb. 22, 2017)

(“The Court therefore finds that the prevailing rates in the communitpteAllitigation are

those equivient to seventyfive percent of . .Matrix rates.”) Brown v.District of Columbia, 80

F. Supp. 3d 90, 98 (D.D.C. 2015); CoolDistrict of Columbia, 115 F. Supp. 3d 98, 103-04




(D.D.C. 2015); Briggs WDistrict of Columbia, 73 F. Supp. 3d 59, 63—-64 (D.D.C. 2014); Douglas

v. District of Columbia, 67 F. Supp. 3d 36, 42-43 (D.D.C. 20MbAllister v. District of

Columbia, 53 F. Supp. 3d 55, 60-61 (D.D.C. 2014); Haywodaisirict of Columbia, No. 12-

1722, 2013 WL 5211437, at *6 (D.D.C. Aug. 23, 20T3visV. District of Columbia, 864 F.

Supp. 2d 110, 119 (D.D.C. 2012); Flore®istrict of Columbia, 857 F. Supp. 2d 15, 22 (D.D.C.

2012); Huntley vDistrict of Columbia, 860 F. Supp. 2d 53, 59-60 (D.D.C. 20BR2jway V.

District of Columbia, 858 F. Supp. 2d 70, 78 (D.D.C. 2012); Syké&ssirict of Columbia, 870

F. Supp. 2d 86, 96-97 (D.D.C. 2012); Woodistrict of Columbia, 864 F. Supp. 2d 82, 92

(D.D.C. 2012). This Court, accordingly, will likewise award fees equivalent to 75% of the
Matrix rate.

Finally, one dust-upemairs, butits resolution does not alter the Court’s conclusion.
Defendanbffers adeclarationand associated chadscumenting the invoices DCPS received in
fiscal years 201416 from attorneys seeking reimbursement for fees and c®seOpp. at 15—

16. In each of those years, a majoatycasesvere settled, and the Districidicatesthatthose
settlements all reflectetb% of the Matrix rateld.; see als®pp., Exh. 1 (Declaration of Floyd
Hayes), 1¥—7. Plaintiff protess that the declaration is not credible because none of the
settlementsvas“reached byapplying[75%] of the [M]atrix rates” but rathérange from 13% to
62% of the [M]atrix rates."Reply at 2. The Court does not rely, however, on the Hayes
Declaration in reachig its conclusion that 75% of the Matrix rate is appropriate. Even if it were
to so rely and Plaintiff were correct about the numhtbesfact that DCPS consistently settles

fee requests at letlsan 75% of the Matrix rate certainly does not suggest that Plaintiff should be

entitled tomore
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B. Expert Fees

The Court, “in its discretion, may award reasonable expert witness fead a$the
costs to a prevailing party.. [w]ho is the parent of a child with a disabilityD.C. Code 8§ 38-
2571.03(7)(Aji). As with attorney fees, “[a]ny [expert] fees awarded shall be based on rates
prevailing in the community.” D.C. Code § 38-2571.03(7)(Bgre, Plaintiff request$4,762
for “the expenses paid to the Weinfeld Education Group for their woHisrcas€ Motion at
12; Reply at 6. Defendanbject that Muskelly has not “provide[d] any information on the
number of hours . .Weinfeld spent on the case, the nature of the work, the hourly rate, or
information on the prevailing market rate for the kind and quality of services prowded b
Weinfeld.” Opp. at 17. Plaintiffejoins that no authority requirdgrto “provide an invoie of
Weinfeld’s hours . . . [or] the kind of services receiveR&ply at6.

The Court, howeverannot assess the reasonableness of Plareitpertfee request in
the absence of any documentation regarding what services Weinfeld metfokuskellydoes
not attach any information on this point, nor does she describe their work in her briefs beyond
onegeneramention of the “market rate for evaluations.” Motion at 12. 1&exl not give an
hourly breakdown of Weinfeld’s work, but the Court requsese description of their general
activities before awarding fee$Vhile Plaintiff cannot, therefore, get expert fees on this Motion,
shemaysubsequently movéf she so choose) amend the judgment and supplentesrtfee
request byexplairing what services Weinfeld performedlpon receiving that explanation, the
Court may grant the expert fegsught although it trusts the District will carefully review the

request before requiring further Court involvement.
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C. Calculations

Only the numbers remairin calculating thdees awardhere the Court: (1)dkesthe
number of hours reasonably expended, and (R)iplies it by the reasonable hourly ratéhe
rate, as the Court explained, is 75% of the Matrix number, wiidhs basedn an attorney’s
years of experience.

1. Nigel M. Atwell

Based orAtwell’s 21 years of practice, sddotion, Attach. 3 (Declaration of Nigel
Atwell), 12, hisapplicable Matrix rate is $563. Skktion, Attach. 7 (USAO Matrix).
Plaintiff's invoice ndicates thalhe worked 99.8 hours on this caggeeMotion, Attach. 8
(Invoice).
TOTAL: 99.8 hours x ($563 x .75) = $42,140.55

2. Sacey Eunnae

Based on her 5 years of practice, B&#ion, Attach. 4 (Declaration of Stacey Eunpae
1 2,herapplicable Matrix rate is $346eeUSAO Matrix. She worked 48.1 hours on the case.
Seelnvoice.
TOTAL: 48.1 hours x ($346 x .75) = $12,481.95

* * *

The grand total — addingtwell’'s $42,140.55 and Eunnae’s $12,481.95 — thus amounts
to $54,622.50 Although Defendant calculates the grant total as $56,622BQpp. at 18it is
clearly a typographical error #ise underlying calculations for Atwell's and Eunnae’s f@ekl

the Court’'s sum.
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IIl.  Conclusion
For these reasons, the Court will grant in part and deny ifPfzantiff’'s Motion for
Attorneys Fees A separate Order awardi$§4,622.5Qwill issue this day.
Isl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: February 5, 2019
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