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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SOUTHERN POVERTY LAW CENTER
Plaintiff,
V.

U.S. DEPARTMENT OF HOMELAND
SECURITY, et al,

Defendang.

Civil Action No. 18-760(CKK)

MEMORANDUM OPINION
(May 10, 2019)

Currently pending before the Court is Defendaf3] Motion to Sever and
Transfer Venue. Upon consideration of the briefirthe relevant authorities, and the
record as a whole, that motionDENIED. In an exercise of its discretion, the Court
decides not to sevethe claims in this case into threeparate case3he Court also decides
that the interests of justice do not warrant transfer of the unsevered case tremtdiff
forum.

This case concerns immigranisccess to counsel in three separdégention
facilities. To briefly summariz®efendantstwo-pronged motiontheyfirst askto sever
the claimsin the [57] First Amended Complaiintto three separate casggresponding to
the respectivéacilities.? ThenDefendants would have the Cotnmdnsfer theespective
cases as follows: the case involving LaSalle Detention Facility, in Jengidana.to the
Western District of Louisiana; thaegardinglrwin County Detention Center in Ocilla,

1 The Court’s consideration has focused on the following documents:

e Mem. of P&A in Supp. of DefsMot. to Sever and Transfer Venue, ECF No.147
(“Defs.” Mem.”);

e Pl’s Resp. in Opm to Defs. Mot. to Sever and Transfer Venue, ECF No("3%.'s
Oppn”);

e Defs! Resp. to Pis Mot. for Leave to File Am. Compl. and Reply to Delgot.
to Sever and Transfer Venue, ECF No(‘Jef’s Reply”); and

e Pl’s SurReply in Oppn to Defs. Mot. to Sever and Transfer Venue, ECF No. 58
(“Pl’s SurReply).

2 In respons to the partigsjoint request, the Court permitted the filing of the First
Amended Complaint partway through the briefing of the presently pending m@&@me.

Min. Order of Oct. 31, 2018. Each side has had an opportunity to address arguments
premisedon the currently operative complaint.
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Georgia, to the Middle District of Georgia, ValdoB&ision; and that concerning Stewart
Detention Facility in Lumpkin, Georgia, to the Middle District of Georgia, Colusnb
Division. The main reason that Plaintiffs oppose the severance and transfer is their
insistence that this case is abd#fendantsadministration of detention policiesn
particular the Performance Based National Detention StandaRBNDS’)—that apply

to all three facilities Those Defendants are predominantly located in this jurisdiction.

The Courts discretionto sever claim@nto separate lawsuitgprings from Federal
Rule of Civil Procedure 21yhich permits severance tdny claim against a party.Fed.
R. Civ. P. 21see also M.M.M. on behalf of J.M.A. v. Sessi@&i® F. Supp. 3d 290, 295
(D.D.C. 2018).“In making this determination, courts consider multiple factors, including:
(1) whether the claims arise out of the same transaction or occurrence; (Bgmthet
claims present common questions of law or fact; (3) concerns related ialjadanomy,
multiplicity of litigation, and orderly and efficient resolution of disputes; (4) the availability
of witnesses and other evidentiary proof; and (5) the potential for confusion, unaye del
or prejudice to any party.M.M.M. on behalf of J.M.A319 F. Supp. 3d at 29bitations
omitted.3

In an exercise of its discretion, the Court finds that the claims ircéisisshould
not be severedimmigrants difficulties accessing counsel at all three facilitdlegedly
stem from Defendantadministration of national standards, such as the PBNE28S, e.g.
1st Am. Compl., ECF No. 57, 1 2X0Defendants direct, manage and control the U.S.
immigrant detention system and the conditions of confinement therein, including at
LaSalle, Irwin, and Stewai}; id. 1 240(“ DefendantsPBNDS are the primampechanism
through which they execute their duty to ensure constitutional access to courtkel
thousands of detained immigrants across the United Sjat&esolution othelegal and
factual issuef this case-evenconditionsthatmaydiffer from one facility to another
would seem to turn on those national standards and Defehdafdscemenbf them.
Moreover, plitting the claims into separate cases wauldecessarily multigllitigation;
the gravamen is not the practices of the differentractdrs running the three facilities,
but rather Defendaritgesponsibility for enforcing theiown standard$. From that
perspectivea substantial portion of the witnesses and other evidentiary predikely
common tg or interchangeable acroggpldems at each of the facilitieAnd proceeding
separatelynay hinderthe expeditious resolutioof Plaintiff s concerns due to the risk of
inconsistent timelines and decisions across the various courts.

3 In the interest of brevity, the Court omits discussion of pleemissive joinder
requirements unddfederal Rule of Civil Procedure 20(a) that are sometimes considered
in the context of Rule 21 determinationSee Baeth v. Michigan State Univ. College of
Law, 845 F. Supp. 2d 48, 53 (D.D.C. 2012). Yeg ltheral standardor joining claims
under Rule 20(a) only reinforces the Court’s decision.

4 Although Defendants urge the Court to consideether the contractoshould be, or
mug be, joined as parties to this actitine Court agrees with Plaintiff that making that
decision would be inappropriate in this postugeeDefs! Mem. at 16 Pl.’s Oppn at 16
n.14.



Even though the Court declines to sever the claims, the Court could transfer the
caseas a whole Requesting this in the alternative, Defendants propose transfer to the
Middle District of Georgia, home to two of the three facilities at isfdefs! Mem. at 18
n.8. Pursuant to 28 U.S.C. § 1404(@dlistrict court may transferrgy civil actionto any
other district. . .where it might have been broughf]or the convenience of parties and
witnesses, in the interest of justicelhe party moving téransfer venue bears the burden
of establishing that convenience and the interests of justice weigh in favansfet. See
Int’l Bhd. of Painters & Allied Trades Union v. Best Paintg&andblasting Co., Inc621
F. Supp. 906, 907 (D.D.C. 1985). Section 1404(a) vests discretion in the district court to
conduct an“individualized, caséy-case” analysis of whether transfer is appropriate.
Stewart Org., Inc. v. Ricoh Corpd87 U.S. 22, 29 (198&¢itation and internajuotation
marks omitted)

Determining whether transfer is appropriate pursuant to section 1404(apcalls f
two-part inquiry. First, the Court must ask whether the transferee forum is one where the
action“might have been broughoriginally. 28 U.S.C. § 1404(a)Second, the Court must
consider whether private and public istrfactors weigh in favor of transfef.g., Lentz
v. Eli Lilly & Co., 464 F. Supp. 2d 35, 36-37 (D.D.C. 200&)ation omitted)

When as here, one onore defendants is a federal agency, or an officer or employee
thereofsued in his or hesfficial capacity, venue is gendisapermissible where

(A) a defendant in the action resides, (B) a substantial part of the events or
omissions giving rise to the claim occurred, or a substantial part of property
that is the subject of the action is situated, or (C) the plaintiff regides

real property is involved in the action.

28 U.S.C. 8 139E)(1). Eachof the Defendants in this caseafederal ageng or an
officer or employe¢hereofsued in his or her official capacity. It is undisputed that venue
is availablein this jurisdiction, where a number of gsabefendants reside.

As for the proposed transferee forutappeas that Plaintiffdoes noteside in the
Middle District of Georgia.SeeDefs.” Mem. at 19 n.10But thereis some dispute as to
whether anyof the Defendants can be considered a resident of that disB&aDefs.’

Reply at 17 & n.10; Pl.’s StReply at 11 n.7.1t is little help tomove tothe “substantial

part” prong, as to whichhe parties argue whether this case primarily conclce
conditions at specific detention facilities or instedudgh-level decisioamaking at
headquarters and regional command po3ise Court need not decide whether the case
could have been brought in the Middle District of Georgia, because even if could have
been, transfer would be inappropriate for the reasons that follow.

In considering whether to transfer an action, the Court considers the following
private interest factors:

(1) the plaintiffs choice of forum, unless the balance of convenience is
strongly in favor of the defendants; (2) the defendafsice of forum; (3)
whether the claim arose elsewhere; (4) the conveniginttee parties; (5)

the convenience of the witnesses of the plaintiff and defendant, but only to
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the extent that the witnesses may actually be unavailable for trial in one of
the fora; and (6) the easéaccess to sources of proof.

Greater Yellowstone Gd. v. Bosworth 180 F.Supp.2d 124, 127 (D.D.C. 2001kitation
omitted) Plaintiff chose this forum. And based on Plaindiftheory of tle case,the
balance of convenience does not overcome Plamsi#flection. Defendanpsefera forum
where two of the facilitieghat are bufor causes of this case are located., Wewill be
more convenient for the parties to proceed in this jurisdiction than in the Middl&eDistr
of Georgia because this case focuses predominantly Defendants policy and
enforcementlecisionsat the nationadnd regionalevels. Most of the evidence as to those
issues is likely found in this jurisdictioand other jurisdictions outside of the Middle
District of Georgia. While some witnessas to specific factual issues at the detention
facilities may need to travel from those facilities, there is no indication that‘thay
actually be unavailable for [any] trfalf it were to proceed in this jurisdictionSome
evidence regardingetention conditiongnay reside at the detention facilitigsut that
factor is not dispositive where other souregeertaining more aptly to policyand
enforcementlecisions—likely reside in this jurisdiction and/qurisdictions withregional
offices outside of the Middle District of Georgia. Defendants have not dischéugjed t
burden to show that the private interest factors weigh in favor of transfer to dodeMi
District of Georgia.

The public interest factors affecting transfeslude®(1) the transferée familiarity
with the governing laws and the pendency of related actions in the traisfereen; (2)
the relative congestion of the calendars of the potential transferee and traosiets;
and (3) thelocal interest in deciding local controversies at homkel” at 128 (citation
omitted) The Middle District of Georgia should be equally familiar with Plaiistiff
constitutional claims, and even if that district is less accustomed to receiving
Administrative Procedure Adases, the district is not less equipped to handle them. The
Court need not resolve the partidspute about the relative congestion of dockets in this
jurisdiction and the Middle District of Georgia; suffice to say, calendar$oth
jurisdictionsare substantial. As for the local interest, Plaintiff has styled this as a case
focused on national issues of immigramtscess to counsel during detention; accordingly,
the local interest in conditions at the individual detention faciltieighs less hedly than
the national interestsivolved Those national interests include, at the least, the proper
nationwide enforcement of standards governing access to counsel for detaine@itsmigr
The Court is not persuaded that the public interest factoramtaransfeof this case

*k%k

A commonconcernn cases against senior federal officiglghatsuch officials are
named solely to secure venue in the District of ColumBiee Bourdon v. U.S. Depf
Homeland Se¢.235 F. Supp. 3d 29806 (D.D.C. 2017)(Kollar-Kotelly, J.) (citing
Cameron v. Thornburg®83 F.2d 253, 256 (D.C. Cir. 1993)). Whatever the grounds for
that assessment of Plaint#foriginal Complaint, its operative First Amended Complaint
does notsuggestfrivolous pleading Under its present theory of the cagdaintiff
challenges policy aneinforcementiecisions by Defendants that are predomindatgted
here which supports the Court’s finding that the case should remain here.
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For the foregoing reasons, Defendants’ [47] Motion to Sever and TransferiSenue
DENIED. In an exercise of its discretion, the Court decides not to #evetaims in this
case into three separate casése Court also decides that the interests of justice do not
warrant transfer of the unsevered case to a different forum.

An appropriate Order accompanies this Memorandum Opinion.

Dated:May 10, 2019
Is/

COLLEEN KOLLAR-KOTELLY
United States District Judge
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