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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EDITH SHIPLEY, on behalf of L.G.,
Plaintiff,
V. Case No. 1&v-865 (CRC)
DISTRICT OF COLUMBIA,

Defendant.

OPINION AND ORDER

Edith Shipley is the legal guardian of L.G., a mindth special needs the District of
Columbia Public SchoolsDCPS). In April 2018, sheifed suit on L.G.’s behalf in District of
Columbia Superior Cotirseeking an order requiring DCPS to develop an expedited
individualized education programlEP”) for the student. Shipley brought her claims
exclusivelyunder District of Columbiéaw, but the District removed the casettos Court
pursuant to 28 U.S.C. § 144 seq., claimingthat it presented a federal question under the
Individualswith DisabilitiesEducationAct (“IDEA”), 20 U.S.C. 8§ 140@t seq. Notice of
Removal at 2. In May 2018, the CograntedShipleys motionto remand the cage Superior
Court. SeeOrder Granting Pl.’s Mot. to Remand to State Court (“Remand Order”). The Court
concluded that it did not have jurisdiction over the dssmusewhile D.C. lawincorporates
some of the IDEA’s protections and cras$erences federal la8hipley’s clains raised
guestions that were “fattound and situatiospecific” rather than matteds “pure” law. 1d. at

1-2 (quotingEmpire HealthchoicAssur., Inc. v. McVeigh547 U.S. 677, 700-01 (2006)).

Shipley now seeks to recoup $16,221.8@attnrneys’ fees fothatsuccessful remand

effort. SeegenerallyPl.’s Mot. for Att'ys’ Fees. The Court will deny her motioecausehe
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was not a prevailing partynder the IDEA anthe District hadan objectivelyreasonable basis
for seeking removat-even ifits subjectivemotivesappearquestionable.
l. Analysis

A. Attorneys’ Fees Under the IDEA

Ms. Shipley clains that the District’'s removal of her case created a, nesuccessful
case under the IDEA and, because this Court granted her requesh&ord, she is entitled to
recover #orneys’fees under the IDEA’s feashifting provision. SeePl.’s Mot. for Att'ys’ Fees
at 57. She contends that th&irhple fact is that [&r] state court action artde District’s
removal action are two entirely different actions with two entirely diffiecesl action
numbers.” Pl.’s Reply at 2. But the civil action numbers amerelyadministrative mechanisms
and Shipley cites no authtyrto indicate that removal creates a discrete chkehing in 28
U.S.C. § 1441et seg., which establisheemovalstandards and procedures, even hints that
removal creates a separate cassteadas Defendant nosethe weight of authority cuts agst

Shipley’s argumentSee, e.qg.Granny Goose Foods, Inc. v. Bhd. of Teamsters & Auto Truck

Drivers Local No. 70 of Alameda Cty., 415 U.S. 423, 436 (1974) (“After removal, the federal

court ‘takes the case up where the State court left it off.” (Qu@umcan v. Gegan, 101 U.S.

810, 812 (1880))); Fed. R. Civ. Proc. 81(c)(2fter removal, repleading is unneces$ary.
Even i Shipley were correct that the District’'s removal attempt had created atgepar
IDEA case, sh&vould not qualify as a “prevailing party” undie statute.See20 U.S.C. §
1415(i)(3)(B)() (allowing the Court to award fees “to a prevailing party whbesparent of a
child with a disability”) “[T]he term ‘prevailingparty’ [is] a legal term of arthat requires
more than achieving the desired outcome; theysareking fees must also habeén awarded

some relief by the court.”District of Columba v. Straus, 590 F.3d 898, 901 (D.C. Cir. 2010)




(second alteration in original) (quoting Buckhannon BdC&e Home, Inc. WV. Va. Dept of

Health& Human Res 532 U.S. 598, 603 (2001)Courts appt “a threepart test for

determining prevailingparty status: (1) there must beaurt-ordered ltzange in the legal
relationshipof the parties; (2) the judgment must be in favor of the party seeking the fees; and
(3) the judicial pronouncement must be accompanied by judicial relekf(internalquotation
marks and citation omittedHere,the Court’'s Remand Orddpbesnot meet that standardk

could not have: fieCourt concludedhat it lackedsubjectmatter jurisdiction SeeRemand

Order at 1 In other words, the Court accepted Shipley’s position that it lacked povesoige
themeritsdispute. As a corollary, it lacked power to renddeeision alteng the parties’ legal
relationship or gnating relief.

Shipley’s attempt to analogize remand here to remancatiadministrative law context is
unavailing. SeePl.’s Mot. for Att'ys’ Fees at &. An order remanding an agency decision
typically reflects acourt’'sjudgment on the merits that the agehagnotmetits obligations
under the laws a plaintiff has invoke8ee e.qg, 5 U.S.C. § 706(2) (empoweringuts to set
aside agency action only upon concluding that they violate procedural or swiedtamti Not
so here. This Court did notard because it lacked jurisdiction, could not—rule on whether
Defendant complied with its obligations undee D.C. laws that Shipley has invoked.

B. Attorneys’ Fees Under the Removal Statute

Beyond the specific feshifting provision of the IDEA,dderal law allows this Coutd
impose attorneydees in cases where a plaintiff has prevailecanotion to remand the case to

state court28 U.S.C. 8§ 1447(c), but “only if ‘the removing party lacked an objectively

reasonable basis for seeking remdV&nop v. Mackall, 645 F.3d 381, 382 (D.C. Cir. 2011)

(quoting_Martin v. Franklin Capital Corp., 546 U.S. 132, 141 (2005)).




Shipleysuggests that the Distrigmoved the cage avoid the risk that the Superior
Court might order it to convene an IEP meeting on the expedited timetable she Saejtit's
Mot. for Att'ys’ Fees at 8. But whatever tactical goals may hasubjectively motivated the
District to seek removathe Court cannot conclude thistaction wasobjectively unreasonable,
which is theapplicable standard.

Courts in this district have awarded fees for successful remand effonsdefendants

have made claimsontradicted by clear authority.e& e.g.Johnson-Brown v. 2200 M Street

LLC, 257 F. Supp. 2d 175, 181 (D.D.C. 2003) (awarding fees when defendants sought removal
in contravention of a “century of Supreme Court precedent” that made it “hardgme@@amore
well-settled authority”) They have also awarded fees tluebjective lawyering mistakesee,

e.qg, Jones v. District of Columbia, 105 F. Supp. 3d 12, 14-16 (D.D.C. 2015) (awarding fees

where defendants’ counsel failed to timely remove and failed to include consdint of

defendants)Yazdani v. Access ATMA57 F. Supp. 2d 36, 38 (D.D.C. 2006) (awarding fees

because “[w]hahappened . . . [was] merely the result of sloppy lawyering ‘iwell settled”

area of law). But courts have declined to impose fees when defendants sought removal based on
tenablelegal argumentsSee e.g.Knop, 645 F.3d at 383dgversingdistrict court’s imposition of

fees becauseDefendantsasserted basis for removal . . . ha[d] at least some logical and

precedential force behind it.”8imon v. Hofgard, 172 F. Supp. 3d 308, 321 (D.D.C. 2016)

(declining to impose fees due in part to “the novelty of some of the legal issset'y;alones,
105 F. Supp. 3dt 14 (collecting cases in which courts in this district declined to assess fees
because removal actismvere premised on legitimdegal disputes.

Defendant’s removal action here was neither foreclosed by clear precedplagusd

by objective legal error; it was based on a colorable, albeit errangaums that adjudicating



Shipley’s case necesggiimplicated the IDEA. Shipley brought her case pursuant to D.C.
statutes and regulations that usedhme terminology as the IDEA and crosterencehe
federal statute As the Court explained in itsefiandOrder, statdaw claims that raise a federal
issuesufficient to confer jurisdiction upon this Court involve questions of “pure law”;-tate
claims that do not confer jurisdictionvolve questions that aféact-bound and situation-
specific.” Remand Ordeat 1-2 (citation omittedl. The Districtwas wrong in its position that
adjudication of the case would implicate the IDEA in a Weaf justifiedremoval but te line
dividing the two categories is not sufficiently boldrémderDefendant actionsobjectively
unreasonableSeel3D Wright & Miller, Fed. Prac. & Proc. Juris. 8 3562 (3d €thhrough the
years, the lower federal courts have wrestled with the issue of when Egstataim might
invoke federal question jurisdictidin. Therefore, the Court cannot conclude thatDistricts
attempt to remove this case, howetaamticalthe subjective motive, meets the standard required
by 28 U.S.C. § 1447(c) to award attorneys’ fees.

. Conclusion

For the foregoing reasons, it is hereby

ORDERED that [15] Plaintiff’'s Motion for Attorreys’ Feess DENIED.

SO ORDERED.

%E}Zf//g/ﬂ, Z. %/%__

CHRISTOPHER R. COOPER
United States District Judge

Date:September 27, 2018
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