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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANIQA RAIHAN ,
Plaintiff,
V. Case No. 1:18v-00994(TNM)

THE GEORGE WASHINGTON
UNIVERSITY ,

Defendant

MEMORANDUM OPINION

Plaintiff Aniga Raihan brings this suit agaih&r alma mateiGeorge Washington
University,allegingthat the University violated the law in the waypbliciesdealt withsexual
harassment generallgnd her own sexual assault particularly. The Supreme Court has
interpretedTitle IX of the Education Amendments of 1972, 20 U.S.C. 8§ 1681-1688, to
authorizedamagesgainstfederally fundedschoolsevenfor student-on-student harassment, but
the bar is high. Schools are liable “only where the funding recipient acts Wiibreee
indifference to known acts of harassment in its programs or actjVaied“only for harassment
that is so severe, pervasive, and objectively offensivettafiectively bars the victifs access
to an educational opportunity or benéfiDavis v Monroe Cty. Bd. of Educs26 U.S. 629, 633
(1999). Ms. Raihan’s Complaint does ot#arthat bar

The Complaint does not point to facts from which the Court could plausibly infer that
official school policy caused Ms. Raiharsexual assaultAnd theUniversity’sresponse-even
if the Courtassumsthat it constituted deliberate indifferere€id not deprive Ms. Raihan of
educational benefit; the wayDaviscontemplatesvherethe onlyspecific educationdiarm

sheclaimswas seeing her assailant at gyen onceandbeing forced to avoithe gymin the
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weeks before her graduatioMs. Raihan alsassertghat the University negligently retainétke
Director ofthe Office ofStudent Rights and Responsibilitigsit this clainfails underDistrict
of Columbiatort law. The Courwill grant the University’s Motion to Dismiss.

. BACKGROUND

Thesefacts comdrom Ms. Raihan’s Complaint. tAhis stagethe Court accepts a
plaintff's well -pleadedallegations as trueBanneker Ventures, LLC v. Grahai#®8 F.3d 1119,
1129 (D.C. Cir. 2015).

Ms. Raihan'sallegations tread tagicallycommon path. During the spring of Ms.
Raihan’sfreshman yeaiin March 2014, Ms. Raihan and her friends were drinking alcohwin
dorm room. Compl. 1 24-25. Another freshman, Mark Favorito, arrived and observed Ms.
Raihan’s intoxication.d. § 26. When Ms. Raihan’s roommate asked the group to leave, Mr.
Favorito invited Ms. Raihan to his room, where she began to feel didz¥§f] 2729. Ms.

Raihan sat on Mr. Favorito’s bed, and the two watched Netflix togelthe§y 3631. She
declined his efforts to kiss hby turning awaystartinga conversation about Mr. Favorgo
girlfriend, and pushing Mr. Favorito awayd. §132-33. Ms. Raihan began “going in and out of
consciousness before blacking out. Before blackingshu] remember$Mr.] Favorito

engaging in sexualctivity with her,” to which she did not consend. § 34. In fact, Ms. Raihan
“did not give consent to any type of sexual activityd” 1 37.

Later, o an unspecified date, Ms. Raihan met with the Universitgsstant Ttle IX
CoordinatorCarrie Ross, “t@xplore her options for filing a report agaifiét.] Favorito.” Id.

39. Ms. Ross “explained Plaintiff’'s options,” and arranged a meeting between KanRad

1 This Court hasriginaljurisdiction overthe federal claimsnder 28 U.S.C. § 1331 and
supplemental jurisdictiofor the relatedistrict of Columbiaclaimunder 28 U.S.C. § 1367.
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Jennifer AlexandeBmith, the Assistant Director tfie Office of Student Rights and
Responsibilitis (OSRR). Id. “Soon” after, Ms. Ross left the University, leaving only a single
coordinatorfor the school’s Title IXprogram.ld. Ms. Raihan then met with Ms. Alexander-
Smith, whotold her that “once a formal complaint is filed, GW iss@& necontact order to the
alleged perpetrator.1d. 1 40. Ms. Raihafinally filed a formal complainbn October 3, 2016,
two andahalf years after the alleged incidemd.  44.

Ms. Raihan’s complainwas processebly OSRR, and in fact tHeniversity “processes
all reports of sexual violence through the OSRR and not thripghTitle IX [Office].” Id. 1
40, 43. Ms. Raihan claimghat thismakesa significant difference OSRR uses the Code of
Student Conduct as the guide for adjudicating such repdritg the Title IX fice would use
the Sexual Harassment aBdxual Violence Policyd., even thoughhte Policy explicitly states
that it takes precedence in sexual misconduct cade§.14.

The Complaint provides littldetail about the Code of Student Conduct,itigts
several salient features of the Policy. Hudicy providesthat the University will “take interim
action . . . as appropridterhile sexual harassment claims are being investigated, whenever
“doing so reasonably appears required to protect a member of the university conimdnf]
10, 12. The Policy alssets a 45lay target for completing disciplinary proceediafiera
formal investigation begins, amstiates thathe “Vice Provost and Dean of Student Affairs, in
concurrence with the Provost and Executive \Reesident for Academic Affairsare
responsible for imposing suspension and expulsion sanction$y 1213.

TheUniversity'sfailure to use the Title IX Office and the appropris¢gual misconduct
policy is one of several structunatoblems that Ms. Raihadentifies She asserthe University

“has a historyof failures in this area, which in 2011 prompted the U.S. Department of



Education to investigate the University “for failing to respond adequately tasegmexual
misconduct on campus.fd. 7 1617. Tte investigatioried to an August 2011 resolution
agreement, under which the University was supposed to “adopt new policies and prodedures”
the specific context of sexual misconduct repoltis.f 18. Ms. Raihan also pointstte
University’s2014 Climate Survey, which revealed, among other things, that 36% of “cipger-
females [had] experienced unwanted sekeahlavior;” 60% of undergraduate students did not
think the University “was effective at creating a climate free ffeuth] behavior;” and 35% of
the fewwho reportegsexual miscondudaid the officialresponsevas inadequateld. T 21.

In August 2017, the U.S. Department of Education launched another investigation into
the University’s approach to sexual misconduct, with results still pentling.22. Ms. Raihan
for one, says that the adjudication process is confusing, and thatesmeeceived misleading or
contradictory informationlid. 1 38, 65-66.Forexample, Ms. Raihawas toldthat the hearing
panel meets first to deliberate and submit an adjudication report, and a seetuldefiberate
on a recommended sanction, wiélabriel Slifkathe Director of OSRR making the ultimate
decisior—a process she clainisontradicted the process described in [the University's] Code of
Student Conduct.ld. 11 6566.

Despite Ms. Raihan’s 3fonth delay in filing her formal complairthe University
conducted faefinding quickly. About a month after Ms. Raihan filed kemplaint, shemet
with Director Slifkg and discussed the Code of Student Conduct and how it would apply to the
complaint. Id. 1 45. OSRR investigated thiaim, then held a formal hearing becember
2016. Id. 1 46. The hearing panel found that Mr. Favorito had committed “Sexual Misconduct —
(1) Sexual Violence,and recommended suspension as the appropriate saridtiohhe Code

of Student Conduct endorses rhinimum sanction afneyearsuspension for committing sexual



violence.” Compl. 1 56.In February and March 201V¥s. Raihan repeatedly reached out to Ms.
AlexanderSmithat OSRR to ask what the hearing panel had concladddvhether any

sanction had issuedd. 1 4851. Each timeMs. AlexandetrSmith either did not respond, or
saidthat the claim was “under reviewld.

On March 24, 2017, Direct@litka emailed Ms. Raihan an official outcome letter and
adjudicatiorreport which informed Ms. Raihan that Mr. Favorito would receive a “deferred
suspension.”ld. 11 54, 56.He never received nacontact order.d. J 41. BecausgMr.]

Favorito was graduating at the end of the semester, the practical effetgfefr@d suspension

was that [hejvould still be allowed to complete hisursework, graduate dime, and serve his
‘suspensionafter he had alreadyraduated. Id. 56 Director Slifka told Ms. Raihan that Mr.
Favorito did not receive the suspensienommended by the hearing pamecause Director
Slifkarecommendea deferred suspension, and University Dean Peter Konwerski appheved
deferral 1d. § 61. Under the Code of Student Conduct, Ms. Raihan had five days to appeal, but
she could onlghallengethe hearing panel’s finding—not the sanction. She did not appeal, and
the University’s decision became firsdven days laterd. § 58.

Ms. Raihan then “went public with a Change.org petition,” calling for the Uniyeusit
expelMr. Favorito and remove him from his job at the student health ceutef.59. She also
called for Director Slifka’'s removal and feeveral policy changes to the University’s handling
of sexual misconduct allegationkl. Along with GW Students Against Sexual Assault, Ms.
Raihan organized an “email campaign” to persuade the University to fire Mritedvom his
managerial position at the campus gyiah. J 61. Although “ertain restrictions were placed on
[Mr.] Favorito” at the gymhe oftenviolated those restrictions, harassing female employees who

“had spoken up against him,” and causing several to leave theirlgbJ§] 6263. Ms. Raihan



also “reported that [Mr.] Favorito raped, or attempted to rape three@Wefemale students,”
urging the University to “immediately suspend” Mr. Favorito and investitiegse additional
claims. Id. 168-69. The University did not do sdd. 1 7671.

“Throughout the entirety of the investigation and adjudication process, [the University]
did notimplement any interim safety measures to protect Plaintiff fidn] Favorito on
campus.”ld. § 71. After the University's decision, Ms. Raihan encountered Mr. Favorito once
at the school gym where he worked, and his employment there allegedlyivefiedenied
[her] access'to thatfacility. Id.  72. In May 2017, both Ms. Raihan and Mr. Fait@r
graduated Id. T 74.

Ms. Raiharsuedin April 2018, seeking damages, costs, atidrneys’ fees Compl. 14-
15. The University soon moved to dismiss. Mot. Dismiss, ECF No. 6.

II. LEGAL STANDARDS

To avoid dismissal under Fed. R. Civ. P. 12(b)(8)¢c6mplaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausitdefame.” Ashcroft
v.Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl|y650 U.S. 544, 570
(2007). “A claim crosses from conceivable to plausible when it contains factualtalegthat,
if proved, would ‘allow the court to draw the reasonable inference that the defendaioliei$dr
the misconduct alleged.’Banneker Ventureg98 F.3dat 1129(alteration omittedjquoting
Igbal, 556 U.S. at 678 A court must “draw all reasonable inferences from those allegations in
the plaintiff's favor,” but not “assume the truth of legal conclusiond.” “In determining
whether a complaint fails to séaa claim, [a courtinay consider only the facts alleged in the

complaint, any documents either attached to or incorporated in the complaint aard ofatt



which [a courtmay take judicial noticé. EEOC v. St. Francis Xavier Parochial Sch17 F.3d
621, 624 (D.C. Cir. 1997).

Title IX provides that “No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to disecamurater
any education program or activity receiving Fedl@nancial assistance.20 U.S.C. § 1681
(containing some exceptions that do not apply here). Under this statute, the SupremesCourt ha
authorized private lawsuits for money damages against schmrdigilure to respond adequately
to student-on-stught harassmenDavis, 526 U.Sat 633.

Because Title IX draws its authority from the Constitution’s Spending Clatlsegls
must have “adequate notice that they coultldi®e for the conduct at issueyt else“engagf
in intentional conduct that violates the clear terms of the statideat 640, 642.[L] egislation
enacted pursuant to the spending power is much in the nature of a contract: in returmdbr fede
funds, the States agree to comply with federally imposed conditidreslegitimacy of
Congress’ power . . . thus rests on whether the State voluntarily and knowingly #oeepts
terms” Pennhurst State Sch. & Hosp. v. Halderm@&sil U.S. 1, 17 (1981). On this basis,
Davisplaced significantimits on Title IX liability for studerton-student harassment.

First, kecause & recipient of federal funds may be liable in damages under Title IX only
for its own miscondug¢t Davis 526 U.S. at 640, incircumstances wherein the recipient
exercises substantial control over both the harasser and the ¢adteatt 645, schools can only
beliable for“deliberate indifference to known acts of peer sexual harasSmdnat 648.
Deliberate indifference means ttitthe recipient’s response to the harassment or lack thereof is
clearly unreasonable in light of the known circumstaricés. Davisemphasized thdhis isno

“mere‘reasonablerss standartl—making every case an exercise in fiaating appropriate for



juries—but a heightened standard that courts in appropriate cases should‘@ecideatter of

law.” Id. at 648-649.The standarddoes not mean that recipients can avoid liability only by
purging their schools of actionable peer harassment,” and courts must “refraisecond-
guessing the disciplinary decisions made by school administfatorsat 646. Instead,

“[s] chool administrators will comtue to enjoy the flexibility they require so long as funding
recipients are deemed ‘deliberately indifferantacts of student-on-student harassment only
where the recipiend’ response to the harassment or lack thereof is clearly unreasonable in light
of the known circumstancesld. at 649.

SecondgivenTitle IX’s focus onequal access teducationabpportunities for both
sexesand discrimination in that context, the Court also held that “funding recipients arelyprope
held liable. . .only where they are deliberately indifferent to sexual harassmetttat is so
severe, pervasive, and objectively offensive that it can be said to deprive ilms wicAccess to
the educational opportunities or benefits provided by the s¢htablat 650. Peer harassment,
the Court explained, is not as likely as teaedtadent harassment to have the “systemic effect”
on educational access necessary to create liability, especially if there anenhcident of
harassmentld. at 652-53,

In sum, a schootan bdiable under Title IXfor peer sexual harassment, but ahiy
“acts with deliberate indifference to known. harassment in its programs or activities so
severe, pervasive, and objectively offensive that it effectivelythargictim’s access to an
edwational opportunity or benefit.Td. at 633. Courts ardo rigorously policehis line,
including on motions to dismiss, when a school’s response does not violate the legal standard.

Id. at 649.



[ll. ANALYSIS
A. Ms. Raihan’s Pre-Assault Claim Fails

Ms. Raihan’s firstcountassertghat the Universityactively created and was deliberately
indifferent to a culture of sexual hostility and violenddgrebyproximatdy causingherassault
andlatervulnerability. Compl{{78-85. In thiclaim, Ms. Raihariries tohold the University
responsible for the assault itselfl. The Gmplaintmentions nepecific cases-other than
her's—thatshebelieves thdJniversity mishandled. Instead, sirgueghat the University has
“an official policy of indifference to sexual misconduct,” Opp. 5, ECF No. 7, whioiounted
to an intentional violation of Title IX.” Compl. § 81.hi6 fact, she claimsllowsher to avoid
the requirement that scho@ee onlyliable for “sexual harassmég] of which they have actual
knowledge’ Davis 526 U.S. 629, 650 (1999); Opp. 3.

The Supreme Couhas saidhat if a schoolntentionallyviolates Title IX’s plain terms
perhaps through some official polide requirement of adequate notitmes not applyDavis
526 U.S. at 641-42 (noting that the “requirement that funding recipients have notice of their
potential liability. . . does not bar a private damages action under Title IX where the funding
recipient engages in intentional conduct thatates the clear terms of the stati)teGebser v.
Lago Vista Indep. Sch. Dis624 U.S. 274, 290 (1998) (requiring “actual knowledge” of sexual
harassmendnly “in cases like this one [i.ea,teacher harassment casedt do not involvga
school’s]official policy.”). On this basis, th€enthCircuit hasheld—facing evidence of sexual
assaultsn a university program to show football recruits a “good tim#iat-“a funding
recipient can be said to have ‘intentionally agtedlear violation of Title IX,’'when the
violation is caused by official policy, which may be a policy of deliberate irdiffce to

providing adequate training or guidance . . . obviously necessary farspecific program or



policy.” Simpson v. Univ. of Colorado Bould&00 F.3d 1170, 1178 (10th Cir. 2007) (quoting
Davis,526 U.S. at 642 The EleventtCircuit reached a similar conclusiona rape casevhere
a university recruited the perpetrator despisknown history of sexual assault and failed to
take any precautionary measur&¥illiams v. Bd. of Regents of Univ. Sys. of Geowjra F.3d
1282, 1295-96 (11th Cir. 2007).

But this case has very different faétsm SimpsorandWilliams, andMs. Raihan has not
provided enough information to plausitdifegethat the University intentionally violateTitle
IX. There are no comparable specific allegations of official school conduct.

The Complaint’'sperhaps most damning allegatierewedin the light most favorable to
Ms. Raihanis that the University agreed to adopt a padipgcificto sexual assault in response
to federal investigation, and then failed to apply that policy in practice, dittoergh the
existing adjudication systeor its understatdTitle IX program. But “the failure to promulgate
a grievance procede does not itself constitute ‘discrinaition’ under Title IX,” and neither does
non-compliance with federal regulation&ebser 524 U.S. at 292. Evenfactoringin the
University’s 2014survey which put the University on notice that many students wesatisfied
with its approach to sexual miscondubgre is still no credible allegatidhat the University

intendedo create impunity for sexual harassment or assalrstead, Ms. Raihan has only

2 TheCourt will not rely on the University’s alleged naompliance with the guidance
documenknown as a “Dear Colleague LetterSiged by the Department of Education in 2011.
SeeCompl.f120, 79. Thdepartmentescindedhis documenéfter it was widely criticized
seeNorth v. Catholic Univ. of Am310 F. Supp. 3d 89, 92 n.2 (D.D.C. 2018), and in any event, a
university’s failure to follow even well-grounded guidance from the Departiaemt alone
sufficient to establish deliberate indifference to a known act of harass@awdlier v. Catholic

Univ. of Am, 306 F. Supp. 3d 9, 16 (D.D.C. 2018).

3 Ms. Raihan’s allegatiothat “Plaintiff reported that Favorito raped, or attempted to rape three
other GW female students,” Compl. T 69, is not entitled to any wekgtdt, these actions and

10



plausibly alleged negligence, not intent. And the Supreme Court has repeatadddec!
“impose[Title IX] liability under what amont[s] to a negligence standdrdDavis 526 U.Sat
642. After all, the standard cannot “mean that recipients can avoid liability oplyrging their
schools of actionable peer harassmeid.”at 648.

The cases applying the Supreme Coudfficial policy” logic confirm this conclusion.
Despite Ms. Raihan’s arguments to the contridmy Jeading casdsave focused on existing
knowledge ofpecificprior sexual assaultsSeeSimpson500 F.3cat 1180-1185detailing
evidence that made the risk of sexual assault “obvious” in the University of Goofaotball
recruiting program, including th@ior sexual assault of a high school studewtijliams 477
F.3dat 1295-96“importantly,[plaintiff] alleges thafuniversity officials who recruited the
perpetratorknew about [his] past sexual misconductMs. Raiharrelies heavilyon theNinth
Circuit’'s decision irMansourian v. Regents of Univ. of Cathich held that notice requirements
do not apply tdlitle IX cases alleging sediscriminatory athletic funding, since funding
decisions are “by definitier-intentional.” 602 F.3d 957, 968 (9th Cir. 2010). Blgnsourian
was not a sexual harassment ca&ad the NinthCircuit explicitly recognized that those cases
are different.|d.

Ms. Raiharalsorelieson two out-of-circuit district court opinions, but they do save
her. First, she looks tbubbs v. Stony Brook Unjwhich held that “knowledge of an increas
sexual assaults on campuasmbined with notice th4} policies and responses to sexual assaults

are deficient and a subsequent failure to remedy the deficieooids satisfy basic pleading

Ms. Raihan’s reports of them to the Univergigcurredafter her own assault. They cannot
therefore support a claiabout the University’s prior indifference. Secondstalegatiors are
conclusory and threadbare andase“not entitled to the assumption of truthSee Igbgl556
U.S. at 679.
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standards. 2016 WL 8650463, at *9 (S.D.N.Y. Mar. 4, 2016). TBhbsalsoconcluded,
relying onSimpsonthat “in order for a university to violate Title IX through a policy of
deliberate indifference, it must have actual knowledge of a heightened risk spatific
enough to allow it to remedy such a policyd. at *8. Ms. Raihan’s complaint does not provide
well-pleaded facts that would permit a plausible inference that the Univieasitihat knowledge
here. SeeCompl. {1 78-85Generalizectlaims of badsexual misconduct fpioy—with the only
specific incidentoming in the form of Ms. Raihan’s own case—would not satisfy €ubbs
standard

Second, Ms. Raihan relies Doe 1 v. Baylor Uniy.which allowed another “heightened-
risk” claim to survive a motion to dismis240 F. Supp. 3d 646, 661 (W.D. Tex. 2017). But
Doe lis best understood as an actual knowledge easiee plaintiffs explicitly based their
claims on Baylor University’s actual knowledge of sexual assaults Eggdlfailure to respond.
Id. In any eventDoe linvolvedten detailed accounts systemicuniversity failures in
responding to peer sexual assault across more than a détaate653-56.Many of thevictim
plaintiffs quickly reportedhe assaults to university authoritigghin days or weeks, only to
haveschool officials consistentlgrovide misinformationdiscouagefurtherreporting,decline
to take appropriate investigatory or protective action, and fail to hold allegedrptoe
accountableld. Not sohere.

Without specific evidence beyond the University’s failtweémplementully its own
policy, and its conduct in Ms. Raihan’s catbés caseamounts to one adlleged official
negligence, not intent. Hat is insufficienfor Title IX liability. Davis, 526 U.Sat642. Ms.

Raihan has not plausibéssertedhat official University policy was responsible for her assault.

12



B. Ms. Raihan’s PostAssault Claim Fails

Ms. Raiharalsoclaims that the Universitg' responsé her assault constitutes deliberate
indifference. Compl{f8692. She says that the University “received actual notice of the sexual
assault” by October 3, 2016, over two anbdalf years after the incideind, § 87, and that the
failure to “provide a prompt and equitable resolution” or to follow Universiticp@nd federal
guidance was clearlynreasonableld. 1 8990. This she claims;exposed her to the risk of
continued sexual harassment . . . so severe, pervasive, and objetfertye that it effectively
barred her access to educational oppdatieghand benefittrcluding academics, and on campus
events and activities Id. § 91.

It is far from clear that Ms. Raihan has adequately all#ggidthe University acted with
deliberate indifference. I@avalier, Judge Moss found that the plaintifilleged enough-
although just enough+e clear the motion to dismiss hurdle,” when she claimed that Catholic
University took 298 dayafterher reporto ultimately decidaot to hold herlleged assailant
accountable306 F. Supp. 3d at 28, 31. And she—unlike Raihar—reported the assault
hours after it occurredid. at 18.

In that case, the plaintiff identified “a litany of University actions, and fedlio act,”
including (1) that it took too long to complete the various portions of the investigatiaoh
wasshoddy in any even(?) the investigation and disciplinary heariwwgre biasedh favor of
her alleged assailgrnihcluding through preventing her from calling an important witness at the
hearing (3) that her allegations were treated with hostility by the investigator(Zgrhat the
University dragged its feet in implementing a supplysadtomatic necontact order and then
failed to enforce it despite hegportingon at least six occasions that her assailant repeatedly

indeed, often weekly—violated the no-contactesridyintentionallyharassing herld. at 2627,

13



33. To besure the school in that case found insufficient evidence of wrongdoing by the alleged
assailant, while here the University sustained Ms. R&@lamplaint but imposed what she sees
as a meaningless punishment. Bavisteaches thdttourts should refrain from second-

guessing the disciplinary decisions made by schdolinistrators 526 U.S. at 648. In any

event, f the Cavaliercomplaint barely cleared the Rule 12 fiardeliberate indifferenget is

hard to see how Ms. Raihantomplaint makes out deliberate indifference.

Evenassuminghe Univesity’s respons& Ms. Raihan’s sexual assault was clearly
unreasonable and thaenstituted deliberate indifferendbge Davisstandard’s second prong
remainsunquestionably unsatisfiedd damages actiorwill lie only for harassment that is so
severe, pervasive, and objectively offensive that it effectively bars the \saitness to an
educational opportunity or benefitld. at 633. True, Ms. Raihan recites this language, Compl.
91, but Tt} hreadbare recitals of the elements of a cause of actiotio not sufficé. Igbal, 556
U.S.at678 Sothe Court gives no weight to Ms. Raihalggalconclusiornthat she was
“constantly exposed to a sexually hostile environment,” Compl. § 71, or that the ktloé ris
continued sexual harassment . . . effectively barred her access to educational diggdridni
91. Igbal, 556 U.Sat679 (“a court considering a motion to dismiss can choose to begin by
identifying pleadings that, because they are no more than conclusionst argitled to the
assumption of truth.”).

Working only with Ms. Raihan’s welpeadedallegations, the Couassums the truth of
her claim that Mr. Favorito never received aacamtact order, Compl. 1 41, and that Ms. Raihan
encountered him at the cpos gyn, where he worked as a managet. § 72. Ms. Raihasays
that this encounter “effectively denied [her] access to the school gymising the language of

Davis. The Courtredit this conclusion ta limitedextent Ms. Raihan has plausibl{ieged

14



that Mr. Favorito’s employment at the campus gym made her too uncomfortadtiertothere.
SeeOpp. 12 (“she took it upon herself to avoid the gymBut eventhis allegatiordoesnot
satisfy the standard.
Davisemphasized that the harassment which denies educational access must be “severe,
pervasive, and objectively offensiVand thatisolated incidentareunlikely to create the
“systemic effect” necessary to trigger liability. 526 U.S.-682 On the facts before it, the
Davis Court found that the plaintiff had stated a claim, and noted the plaintiff's fallaudgg,
and the “persistence and severity” of the harassment she figced.652. As an “obvious
example” of harassment that would satisfy the standard, the Court said:
Consider . . . aase in which male studemgbysically threatetheir
female peersvery daysuccessfully preventing the female students
from using a particular school resourean athletic field or a
computer lab, for instanc®istrict administratorare well aware of
thedaily ritual, yet they deliberately ignore requests for aid from the
female students wishing to use the resoufidee districts knowing
refusal to take any action in response to such behavior would fly in
the face of Title I1Xs core principles, and such deliberate
indifference may appropriately be subject to claims for monetary
damages.

Id. at650-51 (emphasis added).

The University’s actionkerepermittednothingclose tathelevel of harassment that
Daviscontemplated Well over two years after the alleged assaunll weeks before her
graduation, Ms. Raihan saw Mr. Favorito oaog reports nothing particularly notable about the
encounter. Compl. I 72Mr. Favoritowas in a public gym, removed time and spacom the
alcohol-infused, unaccountable context of the dorm raomhich the assault occurretd. The
contact here is a far cry from tHagrantno-contact violations alleged i@avalier, which began
shortly after the alleged assault, occurred twice weekly astiand sometimes involved her

assailant and his friends calling her sexudiyogatory slurs. 306 F. Supp. 3d at 33-Bfter

15



the gym encounter, Ms. Raihan complained and unspecified restricttmagplacedipon Mr.
Favorito, which she claims he violated, although not apparently through any actiors hewa
Compl. 11 6263.

Sexualassault victims endure enormous pain, and the Court does not downplay the
impact that seeing Mr. Favorito may have had on Ms. Raihan. Even so, this complaint does not
plausibly allege that the University’s failures caused Ms. Raihan &riexge “severe,
pervasive, and objectively offensiiearassmentDavis 526 U.S. at 633.

Here, theimeline of the eventalso weighs against Ms. Raihan. Even though the alleged
assault occurred in her freshman year, March 2014, Ms. Raihan di matomplaint until the
fall of her senior year, October 201%/hile thereare many valid reasons one may delay
reporting a sexual assaulls. Raihan makes no allegation of harassment by Mr. Favorito or
limitation on her educati@ opportunities during the intervening two and a half years.

Although she does not pin-point the date of the gym encounter, it apparently happened
“[a]fter the adjudication of her repgtti.e., March 2017. Compl. 11 54, 72. She graduated two
months later.ld.  74. Giventhe apparently uneventful years between the alleged assault and
this encounter, the lack of any allegations of misconduct during the gym encountée &axt
that the University didestrictMr. Favorito’s activities at the gythmereafterthe Court cannot
say that Ms. Raihan’s salhposed exile from the University gym for a matter of wesdd®re
her graduatiofieffectively denied [her] equal access to [the University’s] resources and
opportunities.” Davis, 526 U.S. at 651see also idat 652 (denying that “an overweight child
who skips gym class because the other children tease her about her size” would raake out

actionable claim)
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Ms. Raihan’s counteargument is thaDavisdefined the statutory term at issue
“subjected to discriminatigh20 U.S.C. § 1681—to include not only actual harassment, but
making students “liable or vulnerable to itd. at 645; Opp. 12. As she would put it, the
University’s failureto effectivelysanctionMr. Favorito or take interim protective measures left
her vulnerable to further harassment, particularly at the campus gym. Bidithestill fails.
Davisitself provides the answer:
[T] he[statutory]provision that the discrimination occumder any
education program or activitguggests that the behavior be serious
enough to have the systemic effect of denying the victim equal
access to an educational program or activitithough, in theory, a
single instance of sufficiently severe em@one peer harassment
could be said to have such an effect, we think it unlikely that
Congress would have thought such behavior sufficienséao this
level in light of the inevitability of student misconduct and the
amount of litigation that would be invited by entertaining claims of
official indifference to a single instance of eoe-one peer
harassment.

526 U.S.at 652-53.

UnderDauvis, a single instance of sexual assault cannot suffice for Title IX liability
without evidence of a systematic effect on equal acc&sd the university context is relevant
here, since “[aliniversity might not . . be expected texercise the same degree of control over
its students that a grade school would erijdd. at 649.

What happened to Ms. Raihan was tragic. $#te she reported the incidentnths
before graduatigrthe University had only a limited window in which to respond, and only a
single uneventful encounter with Mr. Favorito occurred after the University reathdddision.
Seeing one’sibuser in a campus gyisinot ‘pervasivé harassment or ‘esystemi¢ denial of

educational benefitsSeed. at 633, 652. fis claimthereforefails toallegethe injury that Title

IX liability requires.
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C. Ms. Raihan’s Negligent Retention Claim Fails

The Complaint’s final claim is thalhe University‘negligently retainedDirector Slifka,
who orchestrated Mr. Favorito’s deferred suspension. Cdjfipll, 99-100. To make out a
negligent retention claim under District of Columbia tort law, a plaintiff must stioat the
employer breached a duty to plaintiff to use reasonable care in the supervigtantiom of an
employee which proximately caused harm to plaintiPfielan v. City of Mount Rainie805
A.2d 930, 940 (D.C. 2002). “To invoke this theory of liability it is incumbent upon a party to
show that an employer knew or should have known its employee behaved in a dangerous or
otherwise incompetent manner, and that the employer, armed with that actuaktrctoes
knowledge, failed to adequately supervise the employBmivn v. Argenbright Sec., In&82
A.2d 752, 760 (D.C. 2001).

Ms. Raiharalleges thaDirector Slifkds failure “to investigate and address” what
happened to her amounted to “callous disregaalsing her harmid. 96 She claimghat
the University failed tgrotect her, perhaps by makisgreDirector Slifkafollowedits policy.
Id. 1999-100. The University was allegediyn notice that Director Slifka wakngerous to
victims, since unidentifiedother sexual hassment victims” had been harmed by him and told
the University. Id. § 98. Presumably Ms. Raihan thinks the Univetg proximately causebder
injuriesby failing to fire or at least adequately supervise Director Slifkiaf199-100.

But this claim fails for two reasong-irst, Ms. Raihan has offered no wpleadedacts
to warrant the inference that the Univgrdiad “actual or constructive knowledge” of any prior
misbehavior from Director SlifkaSeeBrown 782 A.2d at 760. The unadorned claim that

“[u]pon information and belief, Mr. Slifka had previously caused harm to other sexual
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harassment victims” who b the University, Complf§97-98, will not suffice.Seelgbal, 556
U.S. at 678.

Second, as the University points autder District of Columbia lata common law
claim of negligent supervision may be predicated only on common law cause®wofaactuties
otherwise imposed by the common law,” not on duties imposed by st&titén v. Acacia Life
Ins. Co, 925 A.2d 564, 576 (D.C. 2007T.hecomnon law duties of an employer do not extend
to preventing alsexual harassmehy employeesbut onlythe harassmeiihattakesthe form of
an independent tort, “such as, for example, assault and battery or intentionabim@icti
emotional distres$ Id. at 576 & n. 31.

Here,Ms. Raihan’s negligent retention suit is not based on Mr. Favorito’s assauh, whic
would constitute a tort, but on Director Slifka’s response. She does not allege thtdrDirec
Slifka committed a classic tort against hareven that he allowed Mr. Favorito to do so, but
only thathis failure “to investigate and addred$ie assault amounted to “callous disregard,”
causing her harmCompl. 1 96. The University’'s common law duties as an emploglestirct
from any obligations imposed by Title IX—do not extend to preveingSlifka from causing
suchinjuries Griffin, 925 A.2d at 576 & n. 31.

Ms. Raihan’s counter-argument is that where “an employee’s conduct forms théobasi
a statutory claim and is also actionable at common law, the plaintiff may bring bothtargta
claim and a negligent supervision claim.” Opp. 14 (qudiagene v. Hilton Hotels CorB15
F. Supp. 2d 235, 252 n. 21 (D.D.C. 20Hffd, 573 F. App’x 1 (D.C. Cir. 2014)). The
University’'s common law duties extend to what happened beesarguesOpp. 14-15. While
Ms. Raihan is correct that actionable statutory and common law claims can tiestsame

facts, it does not follow that common law duties of an employer extend to heriallegegains
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Mr. Slifka. In fact, District of Columbia law forecloses this conclusiGmiffin, 925 A.2d at 576
& n. 31, Beyene815 F. Supp. 2d at 252 n.21 (“the defenda@riffin could not be held liable
for negligently supervising an employee who sexualla$sed another employee because there
was no duty at common law to prevent sexual harassment of employBesgusdhe
Complaint fails to state a claim of negligent supervision,dbabtmust be dismissed as well.
V. CONCLUSION
For these reasonthe Courtwill grant theDefendants Motion to Dismiss A separate

order will issue.

2018.08.28
16:55:10 -04'00'

Dated:August28, 2018 TREVOR N. MCFADDEN U.S.D.J.

20



	I. BACKGROUND
	II. LEGAL STANDARDS
	A. Ms. Raihan’s Pre-Assault Claim Fails
	B. Ms. Raihan’s Post-Assault Claim Fails
	C. Ms. Raihan’s Negligent Retention Claim Fails

	IV. CONCLUSION

