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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARCUS CHRISTOPHER GASKINS,
Plaintiff,
V. Case No. 18-cv-00997 (APM)

KEVIN J. MCINTYRE, Chairman of the
Federal Energy Regulatory Commission,

Defendant.
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MEMORANDUM OPINION AND ORDER

Plaintiff Marcus C.Gaskins has filed a motion for appointment of counsg&éePl.’s
RenewedMot. for Ct.-Appointed Att'y, ECF No. 2ghereinafter Pl.’'s Mot.] For the reasons
explained below, Plaintiff’'s motion is deniedthout prejudice.

In determining whether to appoint counsel in a civil case, the courtaoiiglimvould be
guided by the factors sé@drth in Local Civil Rule83.11(b)(3). But thiscaseinvolves a claim of
employment discriminationnder Title VIl seeMem. to Parties, ECF No. 21, atZ2l(Russell, J.)
(construing Plaintiff's complaint to assert employment diseration and retliation claims under
Title VII),! and thereforénvolvesa slightlydifferent standaroviokhtar v. Kerry 285 F.Supp. 3d
56, 57(D.D.C. 2014) seeWillis v. FBI, 274 F.3d 531532-33(D.C. Cir. 2001) Title VII
specifically provides that, “[yon application by the complainant and in such circumstances as
the court may deem just, the court may appoint an attorney for sagblanart.” 42 U.S.C.

8§ 2000e5(f)(1). The D.CCircuit has directed that a request for counsel under this provisio

! Plaintiff originally filed this case in thg.S. District Court for th®istrict of Maryland. SeeCompl., ECF No. 1.
On April 25, 2018, Judge George L. Russell, 1ll, entered an order transferricasth® this jurisdictionSeeMem.
to PartiesECF No. 21
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requirestrial courtsto consider the following factorsi(1) the ability of the plaintiff to afford an
attorney;(2) the merits of the platiff’ s case; (3) the efforts of the plaintiff to secure counsel; and
(4) the capacity of the plaintiff to present the case adequately witltbot @unsef. Poindexter

v. FBI, 737 F.2d 1173, 1185 (D.C. Cir. 1984importantly, while the D.C. Circuit has recognized
that Local Civil Rule 83.11 “differs only slightly from tiReindexterfactors,”see Willis 274 F.3d

at 533, the Circuit acknowledgedRoindextetthat the relevant appointment provision under Title
VIl is “generally viewed as imposing a lesser burden on pitargeeking appointment of counsel,
both because of the specificity of Congress’ actiorand because this provision does not require
tha the plaintiff be a paupersee id(alteration in original) (quotingoindexter 737 F.2d at 1182
n.18).

The court begins witthe firstPoindexterfactor—Plaintiff's ability to afford counsel:In
evaluating the plaintiff's ability to afford counsel, a court sHombt insist that a plaintiff be
destitute, nor should it demand as substantial a showing as thaedetyu proceedn forma
pauperis” See Poindextei737 F.2d at 1186 (footnote oreitt). Rather, as the Circuit explained
in Poindexter “Given Congress’ concern about the financial burden resulting &tbonneys’
fees, appointment surely should not be refused because of a p&intffime or assets if payment
of fees would jeopardézthe plaintiff's ability to maintain the necessities of tiféd. Plaintiff's
Renewed Motion provides little information abdug presentfinancial circumstances, except to
say that he is “currentlynemployed.” Pl.’s Mot. at 10ther docket entriedy contrast, suggest
that Plaintiff may have some resources to secure coulmsdenying Plaintiff's motion for leave
to proceedn formapauperisprior to his case’s transfeseesupranotel, Judge Russell held that
althoughPlaintiff indicated that he has substantial student loan debt ahdishmonthly income

barely exceeds his monthly expend@lsintiff was not entitled tan forma pauperisstatus given



his monthly income of approximately $4,000 and other assets to$8i0§0. SeeOrder, ECF
No. 3 Thus, Plaintiff's precise financial circumstances are unclear. Nwmless, for present
purposesthe court will assume that there is at least some financial. n€edviokhtar, 285
F. Supp. 3d at 58 (finding it unnexgary to evaluatéhe remainingPoindexterfactors where the
plaintiffs motion for appointment of counsel gave the court “nmrmation fromwhich to
evaluate whether she [wasjpable of affording counsel”

The remainindg?oindexterfactors,however al weigh against the appointment of counsel
at thisearly stage of the proceedingEirst as to the merits of Plaintiff's claims, his “chance of
prevailing,”see Poindexte737 F.2d at 1187, remaiasry muchin doubt. Defendant has filed a
Motion for Summary Judgment and, although Plaintiff has yetdafitesponse, Plaintiff would
appear to face an uphill climb, at a minimum, in demonstrahagDefendant subjected him to
an adverse actionSee Def.’s Mot. for Summ. J., ECNo. 24 at 34. If Plaintiff survives
summary judgment, the court might take a different vi€iv.RobinsorReeder. Am. Council on
Educ, 626 F.Supp.2d 11,16 (D.D.C. 2009)(in denying appointment of casel, noting among
other factors that the plaintiff scfaim ha[d]not yet withstood a motion to dismiss on substantive
grounds or a motion to dismiss for summary judgment”).

Next, Plaintiff “has made no showing whatsoever with respect to whether [he] has made ‘a
reasonably diligent effort under the circumstances to obtain ddtins®obinsonReedey 626

F. Supp.2d at 16(quotingPoindextey 737 F.3d at 1188%eePl.’s Mot. at 1. Although a plaintiff

2 The court notes that Defendant here filed a motion for summary juddrefeméfiling an answer and thus before
commenang discovery. That tactic, though unusual, is not imprapee Parker v. U.S. Dep't of Justi@d 4 F.Supp.

3d 79, 85 (D.D.C. 2016). What that means, however, is that Plaintifflefatsummary judgment simply by
convincing the court that he needddke discovery to adequately respond to Defendant’s motion. To Eliasiff
mustsubmit a declaration along with his opposition that requests uelaggr Federal Rule of Civil Procedure 56(d)
and specifically states: (1) the particular facts he intends tovdisand why those facts are necessary to the litigation;
(2) why plaintiff could not produce those facts in his opposition; and éB}tle information is in fact discoverable.
SeeCrowley v. Vilsack236 F. Supp. 3d 326, 331 (D.D.C. 201a)iig Convertino v. U.S. Dep't of Justice84 F.3d

93, 99-100 (D.C. Cir. 2012) If Plaintiff makes such a showing, summary judgment will be derfseid. at 332.
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need not “exhaust the legal directory before arcoould appoint him an attorneyPointexter
737 F.3d at 1188r{ternal quotation mark omitt¢dPlaintiff has not given any indication of any
effort made towards securing counsel.

Finally, as to whethePlaintiff is unable to adequately present tase without counsel,
Plaintiff does not make that claingeePl.’s Mot. Moreover, Plaintiff appears to have successfully
navigated the administrative review processgNotice to Court, ECF No. 27, atdno easy
task—and has articulated at least parthad factual basis for his forthcoming oppositisee idat
2-3, giving the court reason to beliewbat he has the capacity to address the relatively
uncomplicatedegalandfactual issuepresentedn this case Cf. Poindexter737 F.2d at 118-

89. Plaintiff thus has not shown that coappointed counsel is needatthis juncturgo present
his case.

In sum,after carefullyreviewing thePoindexterfactors andPlaintiff's motion, the court
determines that appointment of counsel is not warranted atirtiés The court is prepared to
revisit this decision should this matter proceed to discoveryiar tAccordingly, Plaintiff's

Motion for Appointment of Counsel, ECF N5,ds denied without prejudice.

A
Dated: July 19 2018 Amit P a 7
Unpited States District Judge




