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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PLANNED PARENTOOD OF
WISCONSIN, INC. etal.,

Plaintiffs,
V. Case No. 1:18v-01035(TNM)
ALEX M. AZAR I, in his official capacity
as United States Secretary of Health and

Human Serviceset al .,

Defendants.

MEMORANDUM OPINION
UnderTitle X of the Public Health Service Act, the Secretary of the U.S. Department of

Health and Human Services (HHS) @amardfederalgrans for “voluntary family planning
projects”around the countrywhich shall offer a broad range of acceptable and effective family
planning methods and services.” 42 U.S.C. 8§ 30({&)S annually releasesfanding

opportunity announcemefdr the programexplaining howt will evaluategrant applicationsa
proces that has historically included scoring based on seven criteén@Plaintiffs—three

Planned Parenthood affiliates and the National Family Plammd&eproductive Health
Associatior—challengethe 2018 Announcemeéstaddition ofaneighthcriterionto proposal
scoring. This new factor evaluatggoposals based on their ability to address the agency’s
program priorities anlley issuegnumerated in the AnnouncementieTPlaintiffs particularly
objectto the Announcement’s focus ofa] meaningful emphasis on . . . the benefits of avoiding
sexual risk,” easier accesspgomary health caréincreasingfamily participation; and

“[clooperation with . . . faith based organizations.” Compl. Eat8-11. Theyarguethat the
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challenged language requiradticeandcommentrulemakingviolatesthe Title X statutory
scheme, and is arbitrary and capricious.

The Government claims that the Announcement langusagetisubject to judicial
review—exceptabout whetherulemaking wasequired—because thAnnouncenent is not
“final agency action'under 5 U.S.C. § 704, and consideratiosxdfafactors in Title X grant
making is“committed to agency discretion” under 5 U.S.C. § 701(a)(®).the merits, the
Government argues that the eightherion is only a rule of agency procedesempt from
noticeandcommentrulemaking, andhat the agency’substantivepriorities are consistent with
Title X's design, and not arbitrary and capricious.

Both parties seek summary judgment on the undis@dednstrative record.l conclude
thatthelanguage irthis Announcement, which does not bind the final decisiaker is nota
“final agency actin” reviewable under th&dministrative Procedure ACAPA). Although he
Plaintiffs’ noticeandcommentclaim is reviewable, the eighth factor ip@cedural rather than
legislative rule andit is not arbitrary and capricioushe substantive tweaks to the program
priorities and key issues are neither new nor incompatible with Title X, insteadegphrae
similar priorities and issues that appeared in prior funding announcements withatibolpe

noticeandcomment rulemakingl will thereforegrant summary judgment for the Government.

l. BACKGROUND
In 1970, Congress added Title X to the Public HeG&hvice Actto “assist in making
comprehensive voluntary family planning services readily available to atigedesiring such
services.” Pub. L. No. 91-572, § 2(1) (1970). The statute audistiniez Secretary to:

[M]ake grants to . . . assist in the establishment and operation of
voluntary family planning projects which shall offer a broad range
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of acceptable and effective family planning methods and services
(including natural family planning methods, infertility services, and
services for adolesces)t To the extent practical, entities which
receive grants or contracts under this subsection shall encourage
familiy [sic] participation in projects assisted under this subsection.

42 U.S.C. § 300(a). The statute lists four factors that “the Secretary shafittakecount” in
making grant awards: “the number of patients to be served, the extent to whigipfarming
services are needed locally, the relative need of the applicant, and its capaeikg tamd and
effective use of such assistancéd. 8 300(b). The statutdso gives the Secretary authority to
promulgate grant-making regulationisl. 8 300a-4.

An HHS regulatiordetailsthe agency grantmaking evaluation criteria

What criteria will the Department of Health and Human Sesvic
use to decide which family planning services projects to fund and in
what amount?

(a) Within the limits of funds available for these purposes, the
Secretary may award grants for the establishment and operation
of those projects which will in the Department’s judgment best
promote the purposes of section 1001 of the fadting into
account

(1) The number of patients, and, in particular, the number of low
income patients to be served,

(2) The extent to which family planning services are needed locally;

(3) The relative need of the applicant;

(4) The capacity of the applicant to make rapid and effective use of
the federal assistance;

(5) The adequacy of the applicant’s facilities and staff;

(6) The relative availability of nefederal resources within the
community to be served and the degree to which those resources
are committed to the project; and

(7) The degree to which the project plan adequately provides for the
requirements set forth in these regulations.

42 C.F.R. 8 59.7 (2016)This regulationhasremained substantially the sasiace the Title X

program beganCompare36 Fed. Reg. 18467 (Sept. 15, 19%ith 42 C.F.R. § 59.7 (2016).



TheTitle X grant application process begins with a funding opportunity announcement,
which describes the prograand provides eligibility and evaluation criteria. 45 C.F.R. 8§ 75.203.
Eachannouncement recounts the statutory and regulatory requirements for Tidgramnps and
alsodescribes program priorities and key issiineg set'overarching goals for the Title X
program.” See, e.¢.1998 Funding Opportunity Announcement (FOA) at *10'”18,” Mot.

Summ. JEX. E, ECF No. 18-12. The agency used the announcement to introduce a scoring
system in 2001, with 100 points allocated across sefit@miathat correspond to the seven
criterialisted in 42 C.F.R. 8 59.7. Decl. of Clare Coleman, PIs.” Mot. Summ. J., ECF No. 18-4
(Coleman Dec).11 5456. The announcemeritaveofteninstrucedapplicantdo develop

“[p]roject plans . . . that address [that year’s] Title X program prioritesdto “provide

evidence of the project’s capacity to address program priorities asvibigg e future years.”

See, @.,2010 FOA at 5, Mot. Dismiss Ex. 11, ECF No. 25-10.

HHS issued the 2018 Funding Opportunity Announcement (Announcement or 2018
Announcementin February2018. Compl. Ex. A, ECF No. 1-T'he Announcemeraddedan
eighth scoredriterionunder which “[flederal staff and an independent review panel will assess
all eligible applications.”ld. at 43. The eightfactorawards up to 25 out of 100 poiriits the
project plan’s ability to implement the “requirements set forth in the priogtidskey issues
outlined[in] this funding announcementld. at 44. The Announcement also added language to
the fifth criteron, for which up to 10 points cdre awardedsayingthat the “adequacy of the

applicant’s facilities and staff” would depend part on whether staff areadequately trainetb

1| granted the parties’ joint motion to construe their cross-motions as motions for summa
judgment, e | citetheir crossmotions—the Plaintifs’ Motion for a Preliminary Injunction, and
the Government’s Motion to Dismiss or for Summary Judgment—as Motions for Summary
Judgment.
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carry out the program requirements, as well as the priorities and keyasgliiesd in this
announcemerit. Id. at 43. The Announcemkset eight program prioritiemnd eight key issues.
Id. at 311. This resulted irl6 total program priorities and key issues, tied to 35 potential points.
The Plaintiffs object t@nly some of théanguagean thesepriorities and key issues:

Program Priorities. Each year the OPAOffice of Population
Affairs] establishes program priorities that represent overarching
goals for the Title X program.. . . Applicants should provide
evidence of their capacity to address program priorities.

1. Assuring innovative high qualitiamily planning and related
health services that will improve the overall health of individuals,
couples and families, with priority for services to those of-low
income families, offering, at a minimum, core family planning
services enumerated earlier imist Funding Announcement.
Assuring that projects offer a broad range of family planning and
related health services that are tailored to the unique needs of

the individual, that include natural family planning methods (also
known as fertility awareness based methods) which ensure breadth
and variety among family planning methods offered, infertility
services, and services for adolescents; breast and cecaieér
screening and prevention of STDs as well as HIV prevention
education, counseling, testingcareferrals;

2. Assuring activities that promote positive family relationships for
the purpose of increasing family participation in family planning
and healthy decisiemaking; education and counseling that
prioritize optimal health and life outcomes farery individual and
couple; and other related health services, contextualizing Title X
services within a model that promotes optimal health outcomes for
the client.

4. Promoting provision of comprehensive primary health care
services to make itasier for individuals to receive both primary
health care and family planning services preferably in the same
location, or through nearby referral providers, and increase incentive
for those individuals in need of care choosing a Title X provider.



6. Encouraging participation of families, parents, and/or legal
guardians in the decision of minors to seek family planning services;
and providing counseling to minors on how to resist attempts to
coerce minors into engaging in sexual activities;

Key Issues: In addition to program priorities, the following key
issues should be considered in developing the project plan:

3. Cooperation with communidyased and faithased
organizations;

5. A meaningful emphasis on education and counseling that
communicates the social science research and practical application
of topics related to healthy relationships, to committed, safe, stable,
healthy marriages, and the benefits of avoiding sexual risk or
returning to a sexually riskee statis, especially (but not only)
when communicating with adolescents;
6. Activities for adolescents that do not normalize sexual risk
behaviors, but instead clearly communicate the research informed
benefits of delaying sex or returning to a sexually figle status.
Compl. Ex. A at 9-11.

Priorannouncements have contained similar presitiFor example, from 2003 to 2011,
theannouncements emphasized that funding applicants should provide access to abstinence
counseling.See, €.g2003 FOA at 4, Mot. Bmiss Ex. A ECF No. 25-10, 2011 FOA at 7, Mot.
Dismiss Ex. | ECF No. 25-10see als®015 FOA at 8, Mot. Dismiss Ex. M, ECF No. 25-10
(emphasizing natural family planning methodsjom 2003 to 2015, the announcements focused
on providing “related preventative health services” that improve “the overathtwal

individuals” rather than merely attending to reproductive he&te, e.g2003 FOA at 4; 2015

FOA at 8. The previous announcements have afgedapplicants to encourage family



participation in the delivery of family planning servic&ee, €.g2004 FOA at 4, Mot. Dismiss
Ex. B, ECF No. 25-102010 FOA at 7, Mot. Dismiss Ex. H, ECF No. 25-10. Finally, from 2004
to 2009, the funding announcements encouraged applicants to partner with community-based and
faith-based organizationsSee, e.g2004 FOA at 42009 FOA at 7, Mot. Dismiss Ex.,GCF
No. 25-10.
The Plaintiffs filedtwo suitsthat the parties agreed ¢onsolidate. ThePlaintiffs moved
for a preliminary injunction, and the Government moved for dismissal or summary judgment
granted thegparties’joint motion to consolidate the Plaintiffs’ Motion for a Preliminary
Injunctionwith the merits andotconstrue thgarties’cross motions as motions for summary

judgment. Minute Order of June 21, 2018.

I. LEGAL STANDARDS

To prevail on a motion for summary judgment, a movant must show that “there is no
genuine dispute as to any material fact and the movant is entitled to judagreematter of
law.” Fed. R. Civ. P. 56(a¥ee alscAnderson v. Liberty Lobby, In&t77 U.S. 242, 247 (1986);
Celotex Corp v. Catretd77 U.S. 317, 322 (1986). “[A] party seeking summary judgment
always bears the initial responsibility of informing the district court of the basitsfmotion,
and identifying those portions of the [record] which it believes demonstrate #ecals a
genuine issue of material factCelotex 477 U.S. at 323. Once this showing basurred the
non-moving partyears the burden of setting forth “specific facts showing that there is engenu

issue for trial.” Anderson477 U.S. at 250.

2 Planned Parenthood of Wisconsin, Inc., Planned Parenthood of Greater Ohio, and Planned
Parenthood Association of Utah brought one suit, and the National Family Planning and
Reproductive Health Association brought the other.
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. THE PLAINTIFFS * SUBSTANTIVE OBJECTIONS A RE NOT REVIEWABLE
The parties agree on the facts in the record, but disagree on their ifipemlaintiffs

arguethat the 2018 Announcement conflicts with Title X and its governing regulations, required
noticeandcomment rulemaking before release, and is invalichgstfary and capricious”
under 5 U.S.C. § 706. PIs.” Mot. Summ. J. 17-35. The Goverrassai that substantive
objections to the Announcement are unreviewdideausd is not a “final agency action” under
5 U.S.C. § 704, and consideriagtragrantmaking criteria isa decisiorfcommitted to agency
discretion by law,” 5 U.S.C. § 701(a)(2). Gov. Mot. Summ. J. 11-26. For the reasons that

follow, | conclude that the Plaintiffs’ substantive objections are not reviewabl

A. Review Criteria Are Not Wholly * Committed to Agency Discretion”

The APAdoes not apply to “agency action . . . committed to agency discretion by law.”
5 U.S.C. § 701(a)(2)This exception appliesnly when “a court would have no meaningful
standard against which to judge the agency’s exercise of discretion,” and tleus the law to
apply.” Heckler v. Chaneyd70 U.S. 821, 830 (1985}In such a case, the statute.can be

taken to have ‘committed’ the decisionmaking to the agency’s judgment abgdlutel The
Government argues that there is no law to admgaus¢herequirement that the Secretary

“shall take into account” foustatutoryfactors,42 U.S.C.A. 8§ 300(b), and seven related
regulatoryfactors 42 C.F.R. 8 59.flaces no restraintsn morefactorsthat the Secretary may
choose to consider. Gov. Mot. Summ. J. 17-19. Batadtgumenignores the significant body

of law that the statute and regulations together create, and the fact tRktintiés here claim

that the Announcement violates existing law.



Under the APA, there is a “strong presumption that Congress sjedidial review of
administrative action,” and so “each category of-newviewability must be construed narrowly.”
Amador Cty. v. Salaza640 F.3d 373, 379 (D.C. Cir. 2011). The Governnaekhowledges
this, butcontends that because this casabout grant-making, “a rebuttable presumption of
nonreviewability arises.” Gov. Reply. 3. For this proposition, the Government poltitstin
v. Vigil, which held that the Indian Health Service’s decision to re-allocate funds thae€eng
appropriated ‘or the benefit, care, and assistance of the Indiaras unreviewable;08 U.S.
182, 184-85 (1993 citations omitted)becauséan agency’s allocation of funds from a lump-
sum appropriation requires a complicated balancing of a number of factors véhdcalarly
within its expertis€ Id. at 193 (quotindgdeckler, 470 U.S. at 831); Gov. Mot. Summ. J. 12-13.
The Supreme Court notedlimcolnthat “Congress may always circumscribe agency discretion
to allocate resources by putting restrictions in the operative statutes,” blastang as the
agency allocates funds from a lump-sum appropriation to meet permissiblergtahjéctives,”
the decision “is committed to agency discretion by law.” 508 U.S. at 193 (citationsa)mitt

The D.C. Circuit lateappliedLincoln’s logic to a casén which Congress appropriated
money tocompensateéairy producers for economic loss@s & manner detarined appropriate
by the Secretarfof Agriculture],” and the Secretary set a cap on the amount of milk production
for which each producer coulie compensatedVilk Train, Inc. v. Venemar810 F.3d 747,
751-52 (D.C. Cir. 2002(citation omitted) Milk Train held thathe production capvas
unreviewable, because “[t]he statute . . . provides no relevant ‘statutory refpmntfor the
court other than the decisionmaker’s own views of what is an ‘appropriate’ manner of
distribution to compensate for 1999 losselsl’ at 751(citations omitted) That saidMilk Train

allowed review of claims challengirige Secretary’s decision to us€97 and 1998 production



data for calculating 1999 losses,” reasoning that Congress had explipitbpapted the money
for “economic losses incurred during 1998rd sccourts had a “statutory reference point” to
guide review.lId. at 752 (quotindorake v. F.A.A.291 F.3d 59, 72 (D.C. Cir. 2002)).

Here,the statute and regulations provide ample law to apply tBltietiffs’ claims
Congres<learlylaid out the purpose dfitle X grants, describing in detail the family planning
services that the Secretary was to fud@ U.S.C. § 300(a) (“family planning projects
.. .shalloffer a broad range afcceptable and effective family planning methods and services
.. .. To the extent practical, entities which receive grants or contracts under testsom shall
encourage famil[]yparticipation.”) see alsd?ub. L. No. 91-572, § 2 (1970) (listingpéi
purposes for the Family Planning Services and Population Research Act of 1970, reduiet c
Title X). The statutdurther“circumscribe[s] agency discretion,” in the grantmaking process,
seeLincoln, 508 U.S. at 193, binstructing the Secretary to consid#re number of patients to
be served, the extent to which family planning services are needed locally, tive redat] of
the applicant, and its capacity to make rapid and effective use of such assist@nceS.C. §
300(b). The statute authorizes grantmaking regulation§,300a-4, and those regulations
prescribe seven factors that atgode the Secretary’s discretion in “award[ing] grants which will
in the Department’s judgment best promote the purposes of section 1001 of the Act.” 42 C.F.R.
§ 59.7.

Thus, applicable law exists to examthe Plaintiffs’ claims that the 2018 Announcement
conflicts with Title X and its governing regulations, and is invalid as “arlgitad capricious”

under 5 U.S.C. § 706. Pls.” Mot. Summ. J.2I7-2435.2 This case is comparable to a review

3 The Plaintiffs contend that their arbitrary and capricious challenge urel&PA has a built-
in standard: whether “the agency provided an adequate justification . . . and whether it
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of the Government’s compliance with a statute that appropriated funds for “econesdas |
incurred during 1999.Milk Train, 310 F.3d at 7521t is also likeDelta Air Lines, Incv. Exp-
Imp. Bank of the U.Sn which the D.C. Circuit founthat it was “standard judicial fare” to
review theExport-Import Bank’s compliance with a statutory requirement that the Bsoal
take into account any serious adverse effetbaa or loarguaranteenight have orAmerican
industries or jobs. 718 F.3d 974, 977 (D.C. Cir. 203}houghthe Plaintiffs are not claiming
that HHS failed to consider mandatory criteria, but that new criteria violatengxcriteria
courts can still apply existing law to review such a challer@geRamah Navajo Sch. Bd., Inc.
v. Babbitf 87 F.3d 1338, 1348 (D.C. Cir. 1996) (findithgit there wataw to apply when the
Government failed to distribute insufficieitindspro ratabased on the underlying appropriation
statutesandinvalidating a 50% penalty that an agency imposed onl#etiffs for missing a

filing deadling.

B. Announcing Intermediate Review Criteria is Not “Final Agency Action”

The Government’s next objection to the Plaintiffs’ suit, that the 2018 Announcement was
not a final agency action ready for judicial reviesivjikes home. “An agency action is final only
if it is both ‘the consummation of the agency’s decisionmaking proegsta decision by which
‘rights or obligations haveden determined’ or from which ‘legal consequences will flow.”

Nat’l Min. Ass’n v. McCarthy758 F.3d 243, 250 (D.C. Cir. 2014) (quotBennett v. Speab20

U.S. 154, 177-78 (1997§gmphasis in original) The 2018 Announcemefdils bothprong of

adequately considered the effect of [the] change.” Pls.” Opp. 6 (Eitisigr v. Mabus895 F.
Supp. 2d 135, 145 (D.D.C. 201Bplicy & Research, LLC v. HH2018 WL 2184449, at *6
(D.D.C. May 11, 2018). But the Plaintifése mistakenthe applicable law must come from the
“relevant statute” or regulation that the agency is applying, not from the A8IA i&ee, e.g.
Cody v. Cox509 F.3d 606, 610 (D.C. Cir. 2007).
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thetest. Although practically consequential, the Announcement describeamagency
decisionwill be made and is not a final agency action itselthree factconfirm this (1) no
grants have yassuedunder the 2018 Announceme(®) Title X grant applicantarenot legally
required to do anything in response to the announced craeda3 the challenged language
only governs an intermediate stagehe review processyith results that do not binthé
Deputy Assistant Secretafgr Population Affairs, who makes the final awaletision

First, noTitle X grants have yassuedunder the challenged review criterimmsteadihe
Plaintiffs are challenging intermediatateria by which applications wile evaluatedas
describedn an announcement of available grant funds. With no degrsiomadeon who wins
Title X grant money, there has been no final agency aceeDalton v. Specterb11 U.S. 462,
465, 469-70 (1994) (finding no finabencyaction where the Degptment of Defense transmitted
a militarybase closure recommendation to the President for albihing approvalbecausehe
President retained authority to make the final decision).

ThePlaintiffs frametheagencydecision at issue dke alteredscoring criteria Pls.” Opp.
9-10. They contend that because the Announcement’s language is not going to chahge, and
governs how review panels will score applicants, the Announcement marks the cotisaroima
the agency’s decisiomaking process, and final Id. at 10. There is some support for the
proposition that an agency decision is “sufficiently final” when it will not be ‘sttip further
agency consideration or possible modificatidRegtkitt Benckiser Inc. £PA 613 F.3d 1131,
1138 (D.C. Cir. 2010%incethe agency has “definitively stated its position,” and is “at rest in
this respect.”Ciba-Geigy Corp. v. EPA01 F.2d 430, 437-38 (D.C. Cir. 1986). BReckittand
Ciba-Geigyareripeness cases, not “final agency action” cageeckit, 613 F.3d at 113&Ciba-

Geigy,801 F.2d at 435. Thougheay apply a “complementary analysis” to the finality question
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that | must answedohn Doe, Inc. v. Drug Enf't Admim84 F.3d 561, 566 (D.C. Cir. 2007),
“whether the agency’s actionssifficiently final” is only one of many factors involved in a
ripeness inquiry.Ciba-Geigy,801 F.2d at 434.

Furthermoreneitherof the caseseferenced aboviavolved grant applications context
in which courts usuallyecognize final agency actiomly after grant awardssue SeeCitizens
Alert Regarding Env’t v. EPRALO2 F. App’x 167, 168 (D.C. Cir. 2008 attlesnake Coal. v.
EPA 509 F.3d 1095, 1103-04 (9th Cir. 2007) (“appropriation to the EPA of funds for a particular
project does not congtite a final agency action by the EPA until the EPA has reviewed a grant
application and decided to disburse the fund&arst Envtl. Educ. & Prot., Inc. v. ERA03 F.
Supp. 2d 74, 81 (D.D.C. 2005) (“Because at this point in time, the federal monéwrs bu
expectancy that has not yet materialized, the court determines that HUDrsactize grant
application for appropriated funds does not constitute a judicially reviewablafjeaty
action.”) (citations and internal quotation marks omittedy,d, 475 F.3d 1291 (D.C. Cir. 2007).
Although one caskas recognized a final agency actimiore grant awards issudhde
reasoning in that case turneddefinitive languagedelling applicantghattheir proposals “must
comply” with the directive or else theymust be resubmittetl Arizona v. Shalalal21 F. Supp.
2d 40, 48-49 (D.D.C. 2000ev’'d on other ground281 F.3d 248, 253 n.6 (D.C. Cir. 2002).
This case involves scoring criteria, not eligibility criteria

Secondinstead of setting eligibijtrequirementsor binding the final decisionaker the
challengedAnnouncement lays otibe criteria for anntermediatestagein the grant review
process In theinitial stage, the agency screapplicationausing baseline eligibility criteria.
2018FOA 15-17. The Plaintiffs do not challenge this stage. In the tjg§etjeral staff and an

independent review panel . . . assess all eligible applicamwsding to th¢eightreview]
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criteria” 1d. at43. During this stage, the independent revpasel—composed of “experts in
their fields . . . drawn from academic institutions, non-profit organizations,sstdtmcal
government, and Federal government agenciegl—comment on and score the applications,
focusing . . . on the identified criteriald. at 44. Furthermore, “[flederal staff . . . review each
application for programmatic, budgetary, and granégstagement complianceld. In the
ultimatestage “[tjhe Deputy Assistant Secretary for Population Affairs [] or desgwill make
final award selection$subject only tdaterrisk analysisjd. at 44-47, considerinigur
additional factors:
a. The geographic distribution of services within the identified
service area;
b. The extent to whicHunds requested for a project maximize
access for the population in need within the entire service area
c. Whether the project, including subrecifie and documented
partners, provides the area be servedwith a variety and
breadth of effective dmily planning methods that are ready
available and best serve individuals in need throughout the area
to be served; and
d. The extent to whiclprojects best promote the purposes of [Title
X], within the limits of funds available.

Id. at 43-45.Thus, theDeputy Assistant Secretary makes the final decjsieimg different

criteria from themdependent review panéisThe Plaintiffs do not challenge these four factors,

4 At ord argument, the Plaintiffs briefljuggested that the “federal staff’ boumngthe
Announcement includdte Deputy Assistant Secretary. Transcript of Motions Hearing (Tr.) at
10-11, 30. But the Announcement draws a clear contrast between the two, explaining in one
sentence that “federal staff” revieor various “compliance” concerns, and in the very next that
the Deputy Assistant Secretary makes “final award selections.” 2018 FOA 44y event, the
Deputy Assistant Secretary is a senior execyioléical appointee, who sits above and directs
the Office of Population AffairsSeeSenate Committee on Homeland Security and Government
Affairs, United States Government Policy and Supporting Positions 62 (2012) (“floki)B
available athttps://www.govinfo.gov/content/pkg/GPRLUMBOOK-2012/pdf/GPO-
PLUMBOOK-2012.pdf(last visited July 13, 2018)I'he term “staff’ usually refers to those who
assista principal, not the principal herse¥erriam-Webster’'s Third New International
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and contend that the fourth one merely refers to the seven factors that the paeelPlscor

Opp. 14 n.8. But Title X’s “purposes” are broader than 42 C.F.R. § 59.7, and in any event, the
regulationreinforces the Deputy Assistant Secretargiscretion in making finahwards 42

C.F.R. § 59.7“¢he Secretary may award grants for tiséablishment and operation of those
projects which willin the Department’s judgmehgest promote the purposes of section 1001 of
the Act [Title X], taking into accourjseven listed factors). (emphasis added).

In response, the Plaintiffs contend that as a practical matter, the sconegegehg
independent review panels are dispositive. Pls.” Opp. 10-11 (the eighth featoetias “direct
and appreciable legal consequencBgfinet, 520 U.S. at 178, becauthigherscoring
applications get Title X funds, virtually without exception.”). They rely on anaffidrom a
former HHS regional administrator, wlagsertedhat in her experience, “no HHS administrator,
including the [Regional Health Administratart the [Deputy Assistant Secretary for Population
Affairs], overrode the scoring of a Title X merits review panel. . . . Highairgrwithout fail
led to an applicant winning the grant against a competitor.” Decl. of Katblesilets { 2,

ECF No. 28-1.

But even if the highestcoring applications win thgrant awardgractically every timg
the scoring criteria does not legaliynd the Deputy Assistant Secretarfinal decision 2018
FOA 43-45. In fact, the Government providdour examples diHS awardingritle X grant
funds to organizations that did meteive the highest scor®ecl. of Susan Moskosky 1 9-14

(“the Office of Population Affairs . . . seriously consider[s] the recommendat . . including

Dictionary 2219 (1993) (defining “staff” as “[the personnel responsible for theidumeg of an
institution or the establishment or the carrying out of an assigned task under ahdineetak
or head.”). The Plaintiffs’ argument is unsuppotbgdhenormalmeaning of the terms or the
usage of the terms in the Announcement.
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scores, in making final award decisions. There have however, been instance$in whic
applications have been funded out of rank order.”) The Plaintiffs do not dispute thé factua
accuracy of this evidence, Tr. 4, contenyonly that theGovernment’sexamples are not the
same type of Tid X grant at issubere. Be thaas it may, the point remains: “[t]iiZeputy
Assistant Secretary for Population Affairs [] or designee will make fimaté@ selections,” using
four open-ended additional factors that the scoring panels do not considel-rQAa84447.
And a prior Deputy Assistant Secretary’s decision to defer to the reviewspsraiing
recommendations does not mean that the new Deputy Assistant Secretaigovdéfal in the
future.

When intermediate agency action does not biedfinal decisiomaker, no final agency
action has occurredDalton, 511 U.Sat469-70. In Dalton, the Supreme Court held ththe
Defense Base Closure and Realignment Commission’s base closure reconuoneiniatt
constitute dinal agency action, even though the President had to reject or approve the
Commission’s recommendationtoto. 511 U.S. at 469-70. The “crucial” point for the Court
was “the fact that the President, not the Commission, takes the final actionetizst thié
military installations.” Id. at 470(citations, internal quotation marks, and alterations omitted)

The Plaintiffs try to distinguisBalton by arguing that the Announcement here does bind
the agency, unlike thetatute inDalton, which did not bind the President. But | have already
rejected that argument: the Deputy Assistant Secretary for PopulatiorsAdfaiot a “federal
staff” member bound to review applications based only on the eight factors, but m&athe fi
decisionmaker, clothed witkignificant power and discretion. 20E®A 43-45. The Plaintiffs
also arguehatMs. Desilets’ declaration makes this a different case, implying that theyDeput

Assistant Secretary is more likely than the President to ridtherp recommendations from her
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subordinates.Yet Dalton did not turn on factual likelihoods, but on the “core question” of
“whether the agency has completed its decisionmaking process, and whetbsulthef that
processs one that will directly affect the parties.” 511 U.S. at;48@ alsd-ranklin v.
Massachusetf$H05 U.S. 788, 796-99 (1992) (finding nodl agency action when the Secretary
of Commerce sent a census report to the President for transmittal to Congees$t]be
President, not the Secretary, takes the final action that affects the Stafest’as the President
made the final decisioin Dalton andFranklin, the Deputy Assistant Secretary makes the final
decision hereThat fact is legally determinative.

Finally, the challenged criteria do not legally bind Title X grant applicaiidg.
accepting Title X funds, a recipient voluntarily consents to any restrecplaced on any
matching funds or grantlated income. Potential grant recipients can choose between accepting
Title X funds . . . or declining the subsidy and financing their own unsubsidized prograrst”
v. Sullivan 500 U.S. 173, 199 n.5 (1991). This observation has even more force when a court
reviews afunding opportunity announcement for the next fiscal year, rather than regulations
applicable to every future Title ¥amily planning program. In contract ternisis
Announcement wasimply a solicitation of offerskicking off an application process that will
resultin legally binding comactsonly after offersare acceptednd grantare awardedSeeAm.
Hosp. Ass’n v. Bowe34 F.2d 1037, 1053 (D.C. Cir. 1987) (reasoning that an HHS request for
proposals “binds neither the agency nor the [parties] to whom it is sefthé)Plaintiffs are not
legally obligated to apply for these funds, because “Title X subsidies arbgtissubsidies. The
recipient is in no way compelled to operate a Title X project . . . it can simply ddaine
subsidy.” Id. The Plaintiffs emphasize théiet Announcement refers to the programonities

and key ssues as “requirements2018FOA at 44 seealsoid. at 311 (“Applicants should
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provide evidence of their capacity to address prograamifes’). Theyinsist that they musct
now toprepare fotheupcoming grant competitiolemphasizing primary care and new
partnershipsvith faith-based groups in their planned FY2018 projécBs.” Mot. Summ. J. 14.
No doubtit is prudentfor grant applicants to considite Title X program objectives if they wish
to submit asuccessful grant application. Barfactical necessity, guch exists here, still does not
equallegal obligation

In Rust the Supreme Court upheld HHS regulations restricting the ability of Title X gran
recipients to engage in activities supporting abortion. 500 U.S. at 177-78. The Court
emphasized the voluntary nature of participating in the Title X programepeately explained
that the Government is free to fund some activities, to the exclusion of o8esid. at 99 n.5.
AlthoughRustturned on substantive questions of statutory interpretation and constitutional law,
its reasoning is relevant to whether thenBancement language challenged here is a “final
agency action” and thus reviewable under the ABAe5 U.S.C. § 704 Because this is a
voluntary program, and the descriptioinntermediate review criteria has no legal effects, the
Announcement is notfenal agency action.

As it standsno grants havbeen awarded“The question is not whether judicial review
will be available but rather whether judicial review is availatge.” Nat’'| Min. Ass’n 758 F.3d
at 253 (emphasis in original); 5 U.S.C. § 704 (“A preliminary, procedural, or intermediat
agency action or ruling not directly reviewable is subject to review orettew of the final
agency action.”) The challengednnouncementanguageappliesonly toan intermediate stage
in the review proces not the Deputy Assistant Secretary’s final decision, and the Plaawgffs
not currentlybound to do anything. On these facts, the 2018 Announcement is n#ither “

consummation of the agency’s decisionmaking process,” nor “a decision by whldis or
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obligations have been determined’ or from which ‘legal consequences will floav.&t 250
(quotingBennett 520 U.S. at 177-78). Withoatfinal agency actiorihe Plaintiffs’ substantive

objectionsare unreviewable

V. THE ANNOUNCEMENT DID NOT REQUIRE NOTICE -AND-COMMENT,
BECAUSE IT IS NOT A LEGISLATIVE RULE

A similar analysis applies to the Plaintiffg#'ocedural claim that the 2018 Announcement
required noticeandcomment rulemaking. The APA mandates that agencies promulgate rules
only aftergiving thepublic notice of the proposed rulemaking and an opportunity to comment,
but excepts'interpretive rules, general statements of policy, or rules of agenayiaggion,
procedure, or practice.” 5 U.S.C. 8§ 553(b)- The statute thus separates legislative rules, which
“have the force and effect of lawNat'| Min. Ass’'n 758 F.3d at 25drom three types of rules
that do not: interpretive rules, general statements of policy, and procedusalldulat 251;

Mendoza vPerez 754 F.3d 1002, 1023 (D.C. Cir. 2014) (using “procedural rulesthe

> The APA'’s rulemaking requirements do not apply to “public . . . grants.” 5 U.S.C. § 553(a)(2)
But in 1971, the Secretary of the Department of Health, Education, and Welfares{tbegasor
agency to HHS) announced as a “statement of policy” that the agency would follow ndtice a
comment procedures “in certain cases where not required Byitahading for rules related to
public grants. 36 Fed. Reg. 2532 (Feb. 5, 1971). The D.C. Circuit has applied this waiver as
binding against HHSSamaritan Health Serv. v. Bowed11 F.2d 1524, 1529 n.14 (D.C. Cir.
1987);see alscClarian Health W., LLC v. Hargar878 F.3d 346, 356-57 (D.C. Cir. 2017)
(holding “to the extent that, and in whatever form the APA’s procedural rulemaking
requirements bind HHS,” they did not require no@relcomment);Service v. Dulles354 U.S.

363, 388 (1957) (reasonitigat where aiegulationincorporated a inapplicable statute’s
standards, the agency must comply with the regulation). It maydé&amires where

Congress did not intend a statute to apply, for the Judiciary to construe the Exeranicie 3
voluntary application of the statute as a grant of judicial authority to enfugcgtatute or agency
policy. But | am bound by this Circuit’'s precedent, and the Government concedesstbktithi

is reviewable. Tr. 21-22.
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general label” for “rules of agency organization, procedure, or practid®aging agency action
into one of these four categories iBequentbut confoundingudicial task® Here, the
Government claims that the challenged Announcement is a procedural rule, nobJvegsle.
Gov. Mot. Summ. J. 27:The ‘critical feature’ of a procedural rule ‘is that it covers agency
actions that do not themselves alter the rights or interests of parties, alihmagyhalter the
manner in which the parties present themselves or their viewpoints to the.dgétatl Min.
Ass’n 758 F.3d at 250 (quotintames V. Hurson Associates, Inc. v. Glickn229 F.3d 277,
280 (D.C.Cir. 2000)). That description aptly fits the Announcement here aeffést on the
Plaintiffs.

The exception for procedural rules “may be the hardest to define,” betaxsts to
ensure that agencies retain latitude in organizing their internal operaban&any . . .
internal agency practices affect parties outside the ageoitgn in significant ways. Batterton
v. Marshall 648 F.2d 694, 707 (D.C. Cir. 1980j.a rule of agency procedure has enough of a
substantive effect, it does not fall within the exception, which must be “narrowlywedst
Mendoza754 F.3d at 1023The D.C. Grcuit’s case law describes the standard as a “matter of

degree’with an inflectionpoint:

¢ SeeBatterton v. Marshall648 F.2d 694, 700 (D.C. Cir. 1980) (“Our task is . . . a familiar one
... Characterizing the product of agency action to determine its legal atat effect.”)Nat’l

Min. Ass’n 758 F.3d at 251 (“[W]e need to know how to classify an agency acten as
legislative rule, interpretive rule, or general statement of policy. Thatynguins out to be

quite difficult and confused. It should not be that way. Rather, given all of the consegjuenc
that flow, all relevant parties should instantly be ableetl whether an agency action is a
legislative rule, an interpretive rule, or a general statement of peiog thus immediately

know the procedural and substantive requirements and consequences. An important continuing
project for the Executive Branctie courts, the administrative law bar, and the legal academy
and perhaps for Congressvilt be to get the law into such a place of clarity and
predictability.”).
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The distinction between substantive and procedural rules is one of

degree depending upon whether the substantive effect is sufficiently

grave so that notice and comment are needed to safeguard the

policies underlying the APAThose policies are ‘to serve the need

for public participation in agency decisionmaking and to ensure the

agency has all pertinent information before it when making a

decision’
Mendoza 754 F.3d at 1023nrternal citations omitted

On one side of the inflection pojrifl] egislative rules . . effectuate statutory
purposes. In so doing, they grant rights, impose obligations, or produce other sigrifecast e
on private interestsThey also narrowly constrict the discretion of agency offidgltargely
determining lhe issue addressed. Finally, legislative rules have substantive legal eff
Batterton 648 F.2dat 70202. Such actions “trench[] on substantial private rights and intérests,
id., and sovarrant noticeandcomment proceduresviendoza 754 F.3d at 1023. On the other
side of the inflection point, a rule is procedural when naicgeomment is not warrantda/
the APA’s purposes, “as for example, when the action in fact does not conclusively bind the
agency, the court, or affected private parti@gtterton 648 F.2d at 704, and only “alter[s] the
manner in which the parties present themselves or their viewpoints to the.agdatyMin.
Ass’n 758 F.3d at 25(citation omitted).Even if a rule has a “substantial impagh those
outside the agency, that need nman that it is substantiv&PIC v. U.S. Dep’t of Homeland
Security 653 F.3d 1, 5 (D.C. Cir. 20LIHurson Assocs229 F.3d at 281.
Here, the 2018 Announcement does not “conclusively bind the agency, the court, or

affected private parties.Batterton 648 F.2d at 704. As explained above in SectioB)]ithe
Announcement language imposes no rights or obligations, and hie |Bfgouty Assistant

Secretary free to exercise discretion about who ultimately wins Title X graatse sure, a

wise grant applicant will closely examine the intermediate review panelisgawiteria, and
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will aim to score as high as possibieder the Anouncement’s challenged termAs the

Plaintiffs haveexplained, laying the groundwork for ercellentapplicationmay havepractical

costs, even before submission. Pls.” Mot. Summ. J. 14. But the Announcement has no binding
legal effects, onlypractical ones And “an otherwise-procedural rule does not become a
substantive one . . . simply because it imposes a burden on regulated pHitiis®i Assocs.

229 F.3d at 281.

Furthermorethe agency’s 2018 substanteoritiesare recyclednotnew, and the
previous changes to these prioritigsuedwithout noticeandcomment. HHS emphasized
abstinencdérom 2003-2011 and natural family planning from 2006-20C6mpare2011 FOA
at 7 (emphasizing “abstinence counselingf)d 2015 FOA at 8 (inluding “natural family
planning methods” as an “acceptable and effective family planning methotti2018 FOA at
9 (encouraging “natural family planning methodsind id.at 11 (discussing “avoiding sexual
risk” and “returning to a sexually riskee status”). The agency encouraged holistic family
participation in family planning decisions from 2004-200bmpare2010 FOA at 7
(“encouraging participation of families\yith 2018 FOA at 10 (“increasing family participation
in family planning”). HHS promoted partnerships with communéwgd faithbased organizations
in its Announcements from 2004-2008ompare2009 FOA at 7 (encouraging “partnerships
with communitybased and faith-based organizationgiifh 2018 FOA at 11 (highlighting
“cooperationwith communitybased and faithased organizations”). Finally, HHS encouraged
access to comprehensive primary care from 280%. Compare2015 FOA at 8 (advancing the

delivery of “related preventative health services” which “lead to improvemehne ioverall

" The Plaintiffs do not allege that any of these announcements, includiogetteat created the
scoring system in the first place in 2001, required natitgeomment. SeeTr. 34-35.
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health of individuals”)with 2018 FOA at 9 (assuring “related health services that will improve
the overall health of individualy” If thesepriorities couldchangewithout noticeandcomment
in the past, it is difficult to see why they mibst subjecto that procedure now.

In reaching this conclusion, | am not ignoring the real interests at STAkEPIC 653
F.3d at 6 (criticizing the Transportation Security Administration for ataraing achange to
bodyimaging scasas a procedural rej using an “overly abstract account of the change in
procedure’to “elide[]” the public’s privacy interests). The Plaintiffs contend thatscoring
systens heavy emphasis on the revised program priorities and key issues forces étigm to
their progams in ways that undermine Title X’s focus on voluntary and effective family
planning servicesWhile it is ruethat the revisegrogram priorities and key issues are now the
highestscored factgrgrant applicants always knew that their proposals neededitine'ss [that
year’s] Title X program priorities,” and to “provide evidence of the projeetmcity to address
program priorities as they evolve in future yearSge, a.,2010 FOA at % The 2018
Announcement largely makes explicit what bagn implicit for yearsAnd above all the
scoring system remains a méoel by which an HHS panel will create an award
recommendation for the final decisionmaker, putting it beyond the scope of the APA.

After all, the APA’s core charge in this contéxto “separate administrative rules that
carry the force of law from those that do not,” on the facts of each individsel Batterton
648 F.2d at 701. This Announceméstrs the “critical feature” of a procedural rule: it does not
“alter the rights or interests of parties,” but merely changes “the manwéich the parties

present themselves or their viewpoints to the agendgt’l Min. Ass’n 758 F.3d at 250

8 It beggars belief that the Plaintiffs and other applicants in years pastdgherprogram
priorities and key issues simply because theyenot explicitly scored
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(citation omitted) Announcing this award competition, along with the decisiondoesc
applications based on the agency’s program priorities and key issues, was yy tifeagency
action that warrantedilemaking.

Noticeandcommenturisprudence bears this out. Qtarian Health, the D.C. Circui
held that HHS instructions—which set enforcement priorities for when hospitalsenastile
andreturn excess funding frothe agency-did not require noticendcomment.878 F.3dat
357-58. Because the regulation imposed no binding legal effect on a party anehitye ag
retained discretion to deviatie®m the stated policy, notieendcomment was not requiredd.
Although Clarian Healthfocused on distinguishing between a legislative rule and a policy (not
procedural) rule, th&actual similarities arnstructive. Like the challenged policy i€larian
Health the Announcement’'evised scoring systeimposes ndegalobligations or prohibitions
on the Plaintiffsand is nobutcome determinativéhe Deputy Assistant Secretary retains final
decisionmaking authority, just as befor&eeAlliance for BicIntegrity v. Shalalall6 F. Supp.
2d 166, 173 (D.D.C. 201%kanguage creating a rebuttable presumption lefagency free to

exercise its discretigrand sadid not require noticend-comment)®

® The testClarian Healthapplied is also instructive, although it applies mainly to alleged policy
statements:

[T]wo lines of inquiry [] guide the determination of whether an action constitutes
legislative rule or a generabgement of policy. One line of analysis considers the
effects of an agency’s action, inquiring whether the agency has (1) impasg[d]
rights and obligations, or (2) genuinely [left] the agency and its decisionsfager

to exercise discretion. Thecamd looks to the agency’s expressed intentions,
including “consideration of three factors: (1) the [a]gency’s own charaatiem

of the action; (2) whether the action was published in the Federal Register or the
Code of Federal Regulations; and (3) whether the action has binding effects on
private parties or on the agency. ... [T]he two lines of analysis overlap at the
inquiry into whether the action has binding effect, and we have consistently
emphasized that this factor is the most important.
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The Plaintiffs rely ontwo casedor the proposition that the Announcemenailegislative
rule, becausdt “effec{s] a substantive change in existing . . . policy.” Pls.” Opp. 13 (quoting
Mendoza 754 F.3d at 1024-25) (brackets omitted). The first Memdozaalludes to this
standard in the context of a rule that had obvious legal effects. The challengeuineepaf
Labor procedures iMendozaallowed employers to dodge minimum wage standards that they
would have otherwise had to offer livestoakdiers plus requirements that they “keep track of
herders’ hours, and pay herders at least twice a momMbridoza754 F.3d at 1025The
Announcement contains rsmilar requirements The Plaintiffs also rely oNationd Family
Planning & Reproductivélealth Associatin, Inc. v. Sullivanin which the D.C. Circuit held that
HHS should have followed noti@dcomment procedures befawitching its interpretation of

a 1988 regulation to allow doctors to counsel patients on abortion. 979 F.2d 227, 228-29 (D.C.

Clarian Health 878 F.3d at 357 (citations and internal quotation marks omitted)also Citr.

for Auto Safety, Inc. v. Nat'l Highway Traffic Safety Admibs2 F.3d 798, 806 (D.C. Cir. 2006)
(applying the same test). These facgupport the Government’s characterization of the
Announcement as a non-legislative rule. On the first line of inquiry, the Announcenperseid
no legal rights or obligations, and leavesfihal decisionmaker free to exercise discretion. On
the second line of inquiry, (1) HHS characterizes the Announcement’s challenged aste
simply part of an intermediate scoring process, by which “[flederdlastdfan independent
review panel . . . assess all eligible applications.” 2018 Announcement at 43. (2) The
Announcement was not published in the Federal Register or Code of Federal Reg8tions
and it has no binding effects on private parties or the agency’s final decision.

The Plaintiffs point out that HHS has recently begun notice-and comment rulemaking on the
“same subject,” with potential amendments to 42 C.F.R. § 59.7. PIs.” Opp. 13 n.6 (citing 83 Fed.
Reg. 25,502, 25,517 (Jun 1, 2018)). But that rulemaking proposal is different: it proposes
turning the factors from 42 C.F.R. 8§ 59.7 intg#ility criteria rather than review criteria,
leaving the four statutory criteria in 42 U.S.C. § 300(b) as the basis for compeyiivetion.
See83 Fed. Reg. at 25,517 (“Any grant applications that do not clearly address how the proposal
will satisfy the requirements of [42 C.F.R. § 59.7] would not proceed to the competitive review
process, but would be deemed ineligible for funding”). In any event, this Announcemerdtwas
submittedfor noticeandcomment, leavingo evidence that it has legal efteor that HHS
thinks it did.
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Cir. 1992). ButSullivanwas a case of cle&qgislative rulemakingas HHSreversed its
interpretation of a rule that hassuedthrough noticeandcomment Id. at 235 {the fact that [a]
subsequent interpretation runs 180 degrees counter to the plain meaning of the regiuéstion
us at least some cause to believe that the agency may be seeking to constructiveltham
regulation.”);see alscCrop Life Am. v. EPA329 F.3d 876, 883 (D.C. Cir. 2003¢lear and
unequivocal language” in a disputed directiveated thesubstantive rule that third-party human
studies would be immaterial to regulatory decisionmgkikigLouth Steel Prod. Corp. v.
Thomas838 F.2d 1317, 1321 (D.C. Cir. 1988) (“The agency treated the ifiodelentifying
hazardous waste@js conclusively disposing of certain issues,” making the model a leggslati
rule). Nothing similar occurred here.

Indeed, the Government has conclusively establiiedhe Deputy Assistant Secretary
makes the finahward decisions and is not boumylpanelscoring results 2018 FOA 15-17;
MoskoskyDecl. 11 914 (giving four examples dfiHS deviating frontheresults) It appears
thatno prior announcements issued through noaoelcomment procedures, and the Plidig
have not suggested this was impropgeeTr. 34-35. Without legal effectshat bind either the
agency or private partiehid 2018 Announcement does not heaaificationsthat would
requirepublic participatiorandinformationgathering “to safeguard the policies underlying the
APA.” Mendoza754 F.3d at 1023l thereforeconclude that the 2018 Announcement is a
procedural rule, lacking the force of laandthus exempt from the APA’s requirements for

formal rulemaking.

26



V. THE ANNOUNCEMEN T SATISFIES TITLE X AND APA LEGAL REQUIREMENTS

Evenif thePlaintiffs’ substantive objections were reviewaltlee Announcement would
survive. For the reasons that follow, | conclude that the Announceésrfeiy consistent with
Title X andsatisfieghearbitrary and capricious standards under the APA.

The Plaintiffsargue thatthe Announcement’sighth scoredriterion “impermissibly adds
to [an] exclusive set of criteriathe fourcriterialistedin Title X itself, 42 U.S.C. § 300(b),
along with seen morecriteriain 42 C.F.R. 8 59.7PIs.”Mot. Summ. J. 17-18These eleven
factors, the Plaintiffs arguegonstitute the exhaustive Iistld. at18. But the Government
argues that the “shall take into account” languag& U.S.C. § 300(b) contains hmitations
on considering additional factors, and that both the statute and the regulations provide for
consideratiorof more factors Gov. Mot. Summ. J. 17-26-or example, the statute explicitly
says that[t]o the extent practical, entities which receive grants or contracts under this
subsection shall encourage famil[]y participation in projects,” and givesajenghority for the
Secretary “to make grants . . . to assist in the establishment and operation of yddumiisr
planning projects which shall offer a broad range of acceptable andeffeatiily planning
methods and services (including natural family planning methods, infertititices, and
services for adolescents)42 U.S.C. § 300(a)The statute also authorizes gramaking
regulations,id. § 300a-4, which provideven mordicense for agency discretion, allowing the
Secretary tdaward grants for . . . those projects which wilkthe Department’s judgment best
promote the purposes dfifle X], taking into account [the seven factors].” 42 C.F.R. § 59.7
(emphasis added).

Neither side’s winnetakes-all approach correctly istprets this legal regime. As

explained aboven Section IlI(A) the statute and its implementing regulationyioi®
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significant guidance for the Secretary in awarding Title X grafitshe appropriate time, it
would be “standard judicial fare” to evaluate the agency’s decisionmpkiitgsso make sure
that factors that the agenoyst“take into account” are fact considered.Delta Air Lines, Inc.
v. Exp:Imp. Bank of the U.S718 F.3d 974, 977 (D.C. Cir. 2013¢ealso Huls Am. Inc. v.
Browner, 83 F.3d 445, 450 (D.C. Cir. 1996) (holdifsipall take into account the toxicity,
reactivity . . . combustibility, or flammability of a substance” could litilie EPA’s discretion
to consider only those factors it deems relevant.”). But simply because the agestcgnsider
certainfactorsdoesnot meanthat itmaynot consider othersinstead other factorareforbidden
only if they cannotbe reconciledvith the grant-making factors that the Secretary must consider,
or the purposes of Title X. | therefore turn to the Plaintiffs’ arguments orrdhis f

The Plaintiffs contend thamongthe 16 listed priorities in theighthfactor,four
emphases-sexual risk avoidan¢@rimary care, family participation, and partnership with faith
based groups-individually and collectively undermingtle X’'s commitment to
“comprehensive, effective, acceptable, and-dwactive family planning programs,” by
supplanting Title X's goals with a commitment to “narrow, ineffective, oeptable, and
coercive approaches.” Pl8fot. Summ.J.30. They emphasize that up to 35% of grant
applicants’ scores will come from their proposals’ ability to satisfy the gtgepmgram
priorities and key issues, and argue that this decrisiotles the agency’s management of the
Title X program contrary to lawld. at 30-32 They also argue thatHS has barelyried to
justify these programmatic shifts, and that they therefmlate the APA’s ban on arbitrary and
capricious agency actiond. at 32-35. | consider these arguments togesiiece arbitrary and
capricious review incorporatéise question ofvhether the challenged action is contrary to.law

5 U.S.C. § 706(2)(A).
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The APA provides that a “reviewing court shall . . . hold unlawful and set aside agency
action, findings, and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with lawld. “The scope of review under the ‘arbitrary and
capricious’ standard is narrow and a court is not to substitute its judgment for tih@Bgiency.
Nevertheless, the agency must examine the relevant data and articulate a sgtestplanation
for its action including a ‘rational connection between the facts found and the clamee’m
Motor Vehicle Mfrs. Ass’n v. State Fard63 U.S. 29, 43 (198%gitation omitted).An agency
“need not demonstrate to a court’s satisfaction that the reasons for the ngvapadietterthan
the reasons for the old one; it suffices that the new policy is permissible uadgattite, that
there are god reasons for it, and that the agebelievest to be better, which the conscious
change of course adequately indicatds.C.C. v. Fox Television Stations, In§56 U.S. 502,

515 (2009) (emphasis in original).

Here, each of the agency’s four teaged emphases is at orteener than the draconian
policies the Plaintiff€onjure,andreasonable under Title X’s charter and the standards of
arbitrary and capricious reviewBefore diving into each emphasis individually, | begin by
noting that the Announcemenggyhth scorindactoris worth more than the others (25 out of
100), andalong withthe fifth factor, g to 35 pointgeferencan some way the agency’s program
priorities and key issueBut the challengedanguage is only a small portion of thed@gram
priorities and key issues that the independent review panel will s6ee2018FOA 9-11, 43-

44. Thegreatmajority of theagency’s prioritiesgre not in dispute, including “improv[ing] the
overall health of individuals, couples and families, with priority for . . . le@ome families’
“[e]nsuring that all clients are provided services in a voluntary, client+eshtand norcoercive

manney’ compliance with state lasvonabuse reporting‘'ensuring that abortion is not a method
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of family planning” under Title X programsse of performance data and associatettics
“[e]fficiency and effectiveness in program managenieatccountability for outcomes and
“meaningful collaboration withubrecipients and documented partnelSdmpareid. at 311
with Pls.” Mot. Summ. J. 282. With this context in mind, | consider the Plaintiffs’ specific
objections.

First, the Plaintiffs object to the Announcement’s “meaningful emphasis” on “healthy
relationships” and “avoiding sexual risk,” 2018 FOA 11, which they consider coded language for
“abstinenceonly or abstinence-focused sex education.” Pls.” Mot. Summ. J. 1ZHEy.argue
that this emphasis ignores the social science research showingftbetiveness oprioritizing
abstinence as a method of family planning, including for adolescents, and impasesptable
family planning methods on patients in a coercive marpaticularly by suggesting abstinence
to sexually active adults who consider the approach out of the quelstiat.25-27.But it is
the Plaintiffs who ignorditle X andmischaracterizéhe Announcement languagadwhat
HHS intends.

To begin with,Title X’s mention of “natural family planning methodsfiplicitly
requires the agency to “offer” at least one type of selective abstinence as d aid#mily
planning. 42 U.S.C. 8 300(a). This requirement includes no exception for ddultsnd the
laterinclusion of “services for adolescents” suggests, althaugthicitly, that Title X providers
would be wise to include abstinence as part of the program’s “broad range” of fiéanihing
options. Id.

The Announcement’s actual languadeng these liness quite pedestrian It encourages
grant applicants to “consider[]” the following key issues when “developing thecppgn:”

e A meaningful emphasis on education and counseling that
communicates the social science research and practical
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application of topics related to healthy relationships, to

committed, ste, stable, healthy marriages, and the benefits of

avoiding sexual risk or returning to a sexually fisde status,

especially (but not only) when communicating with adolescents;

e Activities for adolescents that do not normalize sexual risk

behaviors, butinstead clearly communicate the research

informed benefits of delaying sex or returning to a sexually risk

free status.
2018 FOA at 11 Fairly read, thegency wants providets conveythe social science research
on these topics, arekpectgyrant recipients to discuss “healthy relationships” and “the benefits
of avoiding sexual risk . . . especially (but not only) when communicating with adole$deints
ThePlaintiffs themselves follow the same pattern. 'Rigt. Summ. J. 25 (“Plaintiffs do discuss
abstinence with their patients when appropriate and medically effective to plarscularly as
one out of many strategies, and particularly for younger adolesgents.

Sexual risk avoidance, as the agency understandslitferent fromabstinenceauntil-
marriage, whiclihe Plaintiffs seem to view as medievaGov. Mot. Summ. J. 33 (quoting
Admin. Rec. (AR) 125). Instead, it can involve varioesugalabstentionsincluding “avoiding
sexual activities that put an individual at risk for unwanted pregnancy, sexaabynitted
infections or other associated risk&R 125. Individuals could avoid sexual risks in twisy by
limiting their sexual activitiedimiting their sexual partnersand/ordimiting the timing of when
they engage in seXSeeAR 125. The Plaintiffs argumentdail to show anything arbitrary or
capricious about this nuanced approach.

The Plaintiffsinsistthat mostsocial science researchers agree that an emphasis on
abstinence imeffective as a method of family planning, including for adolescea&®ls.” Opp.

25-27 (collecting studies), rendering the Government’s “meaningful emphasisbereft of a

“rational connection between the facts found and the choice madedt 25 (quotindgviotor
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Vehicle Mfrs. Asg, Inc., 463 U.Sat43). Butthis argument inaccurately pairitse

Government’s “meaningful emphasidiscussion with the broad brushaitiques levetd at
abstinenceonly programs, and embodies an assumption that the “meaningful emphasis” priority
must detract fronother, “substantially more efficacious . . . methodS€e id at 25-27

(characterizing this priority as “an abstinerwdy ‘emphasis’™). The Announcemeninerely
encourages Title X providers to discuss healthy relationships and sexual risk asoil@nc
nuanced and researgtformed way. Howeverunpopular, decisions to choose forms of sexual
abstinence hee undeniable relevance to family planning, and the administrative record supports
the Government’s conclusion that a meaningful emphadisi®topiccanbe part of a well
reasoned approacb Title X programs See, &., AR 887 (“[T]he Centers for Disease Control
and Prevention . . . described abstinence as the ‘surest way to avoid transmissioallyf sex
transmitted diseases,” and abstinence is obviously an effective method of pigpuemtanted
pregnancies.”). No doubt this is why prior Administrations haftenincluded language
encouraging abstinenceunseling in their funding announcemerfiee, e.g2003 FOA at 4,
2011 FOA at 7.

ThePlaintiffs imagine a scenario in whichréle X provider “advisgs] an unmarried
healthy adult woman who wished to $exually active and who came to the health center for
contraception that she should instead consider abstaining from deramiage’ Id. at 26.
Theyargte that this advice would violate providers’ legal obligation to “protect[] the dignity of
the irdividual,” andavoid discrimination on the basis of marital stat8ee42 C.F.R. §
59.5(a)(3)-(4). But the Announcement nowhere requires grant recipiesuiisjéxt their clients

to moral judgment, or to insist on any particular family planning metbioginimarriedpersors.

Instead, the Announcemeseeks'projects [that] offer a broad range of family planning . . .
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services that arailored to the unique needs of the individua2018 FOA 9 (program priority
#1) (emphasis added)

The agency’s focus oencouraginggrant recipientso place a meaningfidmphasis on
sexual risk avoidandés squarelywithin Title X’s mandate to fund “voluntary family planning
projects which shall offeam broad rangeof acceptable and effective famipyanning methods
and services (including natural family planning methods . . . and services for adtdgsc42
U.S.C. 8 300(a) (emphasis added). | conclude that it is not contrary to law, or adnttary
capricious.

Secondthe Plaintiffs challengdne Announcement’s decision @nphasizé[p]romoting
provision of comprehensive primary health care services to make it easier failuadiwio
receive both primary health care and family planning services preferably same location, or
through nearby referral providers.” 2018 FOA at T@e Plaintiffs chief complaint is what
they considethis a preference for egite primary care, PIs.” Opp. 28, since they already refer
patients to primary care providerSeeGov. Mot. Summ. J. 36 n.26 he partiesherefore
dispute the import of the comma and the disjunctive “or” in the phrase “in the sarenpca
through nearby referral providers,” with the Plaintiffs contending that tecggwill score co-
located grant applicants higher thang@dohat use referrals, and the Government contending that
both options receive equal preferedelhe Plaintiffs also argue that staabne Title X

providersgive the most effective Title X servigdsut the Government says overall health

10 1n addition to the Announcement text, the Government relies on a clarification in the post
Announcement Frequently Asked Questions clarifying that both options are queédsable.
Gov. Mot. Summ. J. 18 (quoting AR 124 (“it is best for patients to haveapyinare services
provided within the same site or . . . to have robust referral linkages to primary carersovid
within close proximity to the Title X site. Either of 8eeoptions helps promote optimal . . .
heath outcomes.”)).
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benefits Title X patientsand wouldoe advancely primary care optionsGiven the agency’s
avowed intention téavor both on-site and referral options equally, and the Plaintiffs’ admission
that they have no objection to referralsePls.” Opp. 28 (citing 42 C.F.R. § 59.5(b)(&})jis

issue ismuch ado about nothing. Funding announcements from 2007 taR@bBight some

sort of evidencérom applicantof their ability to connect clients with broader, comprehensive
healthcare optionsSeeGov. Mot. Summ. J. 37, n. 28015 FOA 9, ECF No. 255 (listing
“[e]vidence of the ability to provide comprehensive primary care service anmsit
demonstration of formal robust linkages with comprehensive primary care psj\adea

program priority). The obvious reason this longstanding agency commitmegas HHS
explains,is the overall health of Title X patient&ov. Mot. Summ. J. 36-37That goal is
consistent with Title X’s purposeand | conclude thahe Government’s decision to continue
and score thismphasiss “within the bounds of reasoned decisionmaking required by the’APA
SeeBaltimore Gas & Elec. Co. v. Nat. Res. Def. Council,, 62 U.S. 87, 104 (1983).

Third, the Plaintiffs contenthatencouraging Title X providers to increase family
participdion in the family planning decisions of adolescearid adults will pressure providers to
“push unwanted family involvement” on adult patients, Pls.” Mot. Summ. J. 29, in violation of
legal requirements that Title X servides clientcenteredrespectful of individual dignity, and
coercionfree. Pls.” Opp. 30-31 (citing 42 C.F.R. 8§ 59.8s with their objection to the sexual
risk avoidance language, it is the Plaintiffs’ policy preferencessttiastepritle X. The statute
provides that [tJo the extent practical, entities which receive grants or contracts unsler th
subsection shall encourage famil[]y participation in projects assisted lnglsubsection.” 42
U.S.C. § 300(a). The statutory language includes no carve-out for adults. Determinduknot to

thwartedby the plain language of the statutes Plaintiffs argue that tHeractical” limitation
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impliesthat encouraging family participation for adult clientgmgractical citing as evidence a
requirement in a 2016 appropriat®bill that Title X grantees certify only that they “encourage(]
family participation in the decision afinorsto seek family planning services.” Pls.” Opp. 30
(quoting the Consolidated Appropriations Act, 2016, Pub. L. No.111B%Dec.18, 2015)
(emphasis added)).

But the Announcement tracKstle X's approach to this question. After quotihg
statute’sfamily planning language almost verbatim, the Announcestatéghat “[t]his
requirement applies throughout the program, extending to all individuals, couples dresfami
seeking Title X servicess practicablealways being mindful of the health, safety, and best
interest of the client.” 2018 FOA(@mphasis added)The Announcement goes tindetail
family involvement as a program priority, just before emphasizingcoeencive, cliencentered
serviceas well. The agency thus favors:

e Assuring activities that promote positive family relationstips
the purpose of increasirigmily participation in family planning
and healthy decisiemaking; education and counseling that
prioritize optimal health and life outcomes for every individual
and couple; and other related health services, contextualizing
Title X services within a model that promotes optirhahlth
outcomes for the clientgnd
e Ensuring that all clientare providedservices in a voluntary,
clientcentered and neooercive manner in accordance with
Title X regulations.
Id. at 10. Just a few paragraphs latdre agency details how family participation efforts should
focus on adolescents, “[e]ncouraging participation of families, parents, aegbiguardians in
the decision of minors to seek family planning services; and providing counselingais romn

howto resist attempts to coerce minors into engaging in sexual activitees!’discern no

dayligh—and certainly no confliet-betweerthe Announcement and the reasoning of Title X
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itself. Such efforts are not arbitrary and capricioBy. encouraging faily participation for all
clients as practical, with a particular focus on minors, HHS is encouradangjls planning
paradigm that involves families, in line with Title X’s stated go&se42 U.S.C. § 300(a).
Fourth, the Plaintiffs challenge hAnnouncement’s encouragement to “cooperat[e]
with communitybased and faithased groups2018 FOA 11contending thatHS thus
“awards points . . . merely for partnering with faith-based organizationsdleggmof the
organization’s ability to contribute to Title X’s aim&id helping applicants who may partner
with “groups that discourage effective family planning, and contraception icydartl’ Pls.’
Opp. 31. Like the other challenged points, this emphasisfteasappeared in prior
announcementsSee, €.g2004 FOA at 4; 2009 FOA at ThePlaintiffs argue that HHS has not
come forward with any evidence that falihsed groups are particularly helpful to Title X goals,
making this emphasis arbitrary and capricious. Pls.” OppB8tthe Plaintiffs themselves
alreadypartner with faithbased organizations, undermining their suggestion thattfagke
groups are irdevant to Title X SeePls.” Mot. Summ. J. 29-30 (“Plaintiffs frequently work with
community-based groups of all kinds, including faith-based groups like local chuyobds,
groups, and others.”). And though the Plaintiffs object to other applicants receivingfpoint
partnering with “groups that oppose Title X’s basic mission,” this argument pesdacts not
in the record.See d. at 30! Nothing requires partnership with counter-productive

organizations. As the Government points this alleged injury is hypotheticand speculative,

1 Along similar lines19 states and the District of Columbia contend that the 2018
Announcement will push out well-qualified Title X providers and advantage lessiephali
providers who will undermine the states’ public health goals.oBAmici Statesl4-17, ECF
No. 23. But these argumerésgelyassume the merits question of whether the 2018
Announcement is arbitrary and capricious, and in any event only speculate abouglpotent
harms, since HHSmay yet award grants to the provislevhom the amici states prefer
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rather than actual or imminer@ov. Mot. Summ. J. 37 (citingennett520 U.S. at 167), an
argument to which the Plaintiffs fail to respor8eePls. Opp. 31-32. Even if the Plaintiffs
have standing to challenge this point, their own partnerships with faith-based gnostpastd|
that such linkages may benefit Title X providers by providing connections to comesuniti
need of Title X services and strengthening enrollment and awareness priiggaamong other
benefits. SeePls.” Mot. Summ. J. 29-30. The Announcement’s k®y-encouragement to
partner with community and faith-based organizations is not contrary to law, oayrbind
capricious.

| conclude that the Government has shown that the Arossnent’s challenged priorities
are not arbitrary and capricious, or otherwise contrary to law. Instead,dhiagxifit easily
within the Title X scheme, either by directly reinforcing the statute’s prioritesiding sexual
risk, and encouraging fi@ly participation) or by adopting complementary goals (transitions to
primary cae, and partnerships with faith-based groups) for which the agency has “good

reasons.”Fox Television Station®56 U.S. at 515.
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V1. CONCLUSION

By éhallenging a funding announcement beforé HHS awards any grants, the Plaintiffs ask
this Court to intervene before anything of legal effect has océurfed. But.courts-c.annot review
. .substantive obj eétioﬁs toa hon—ﬁ_nal agency a;:tion, ﬁor can they require formal rulemaking for_ a
éhange in agency procedure. Even if I reacheci the. merits, the Government’é challenged
priorities align with Title X’s commitment to “.volu_ntary family planning projects . offer[ing] a
broad range of accéptablg and effective faﬁlily planning. methods and services.” 42 US.C.
§300(a). I therefofe will grant the Governn;lent’s Motion for Summary Judgment. A separate

order will issue.

Dated: July 16,2018 i TREVOR N. MCFAD
: ~ United States District Judge
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