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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BHM HEALTHCARE SOLUTIONS, INC. ,

Plaintiff,

V. Case N01:18<v-01119 TNM)
URAC, INC.,

Defendant

MEMORANDUM OPINION

BHM Healthcare Solutions, Inc. (“BHM”p medical review servigerovider seeks a
preliminary injunctionagainst URAC, Inc.’s (“URAC”) revocation of its accreditatesan
independent review organization. Anmor@pl. 1, ECF No. 15BHM argues that URAC applied
its review standards arbatrily and capriciously, violateBHM’s common law due process rights
and breachethe implied covenant of good faith and fair dealing, and that without an injunction,
its business Wi suffer significant loss. Id. 1 69-93. URAC assertsamong other defenses,
that the parties’ contract prohibits BHM from bringing this actaomd therefore seeks dismissal
of the case Opp. to Pl.’s Mot. for Prelim. Inj. (“Oppo Mot. for Prelim.Inj.”) 16, ECF No. 14
Mot. to Dismiss 1216, ECF No. 17 The Court finds that thexculpatory clausi the parties’
contract precludes this action and that the clause is not unconscioBaidEs Motion for a

Preliminary hjunctionwill be deniedandURAC’s Motion to Dismiss will be granted

1 While briefing was ongoing for the Motion for a Preliminary Injunction, BHMdfie
Amended Complaint; URAC responded with a Motion to Dism$se id The parties agreed
during a telephone conference that both motions doellcbnsideretbgether and consolidated
into one Memorandum OpiniorSeeMinute Entry, June 19, 2018.
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l. BACKGROUND

A. BHM and Its Accreditations from URAC

BHM, a for-profit corporation headquartered in Florida, provides medical reviewesrvic
to healthinsurance plans, healthcare systems, and related administrators and mahagemen
organizations. Am. Compl. § 2. Most of its business, which reached $6.3 million in revenues in
2017, is based on services provided as an independent review organization 8$R€33ig
whether medical services are medically necessary and eligible for covedadgHM’s IRO
services aréividedbetween “internal” reviewa/here a BHM peer reviewer determines in the
first instanceeither to approve medical treatment or deny or redacerage (an “adverse
benefit determination})and “external”’ reviewsshere a BHM peer reviewer reviews an adverse
benefit determinatiomade by another IR@nd either upholds or overturits Id. 1 10, 12, 17-

21. URAC is a norprofit entity headquartedein the District of Columbiat evaluates and
accredits organizains that providéRO services.ld. 3.

BHM has provided IRO services since 2002, fimst became URAGaccredited in
August 2012after increasing client demaifat this accreditation Supp. Decl. of Brian Johnson
(“Supp. Johnson Decl.J)19, 25, ECF No. 15-1. During oral argument, BHM attributed much
of this sea change the Patient Protection and Affordable Care B&ICA”") and revisions to
the Code of Federal Regulations requitiinigd partyreviews tobe conductedy “an IRO that is
accredited by URAC or by [a] similar nationalgcognized accrediting organization.” 45 CFR
8§ 147.136(d)(2)(iii) (2016); TRO Hr'g Tr. 17, May 21, 201Bheinitial accreditation lastefbr
a term ofthree yearsSeeAm. Compl. § 39.

In SeptembeR014, BHM and URAC entered an Accreditation Application Agreement

(the “Contract) for another threg/ear accreditationld.; id. Ex. 1 Attach. 3 (“2014 Contract”),



ECF No. 154. As part of its accreditatn process, URAC conducted an onsite validation review
and evaluated BHM'’s policies, procedures, and internal systems against & 8a@dards (the
“Core Requirements”). Am. Compl. § 3blaving successfully met the Core Requirements
BHM received anothdhreeyear accreditatiofrom August 2015 to August 2018d. 1 35, 39.
As this is thaevokedaccreditatiorat issugthe provisions of thi€ontractcontrol.

In July 2017 beforethe August 2015 accreditaticexpired BHM applied for re-
accreditation.Id. § 41. BHM'’s desktop review was successful and URAC f@hibl to be in
full compliance with alfMandatory Standard Elemeritsld. § 42;ld. Ex. 1 Attach. 5, ECF No.
15-6. In late May 2018 fter this actiorbegan, URAC wrote to BHM that it “looks forward to
moving ahead with you into the next phase of the accreditation proddséttach. 6, ECF No.
15-7. On July 13, 2018, BHM’s application was approved, and BHM will be “fully accredited
by URAC effective Augsat 1, 2018.”Def.’s SuppMem. Regarding IPs Mot. for Prelim. Inj.,
ECF No. 20. Nonetheless, the compatily seeks relief because of the reputational harm from

theprior revocation’s “lasting effects SeeAm. Compl. { 175.

B. URAC's Revocation ofBHM’s Accreditation

In August 2017, URAC informed BHM that it received a grievance reportijgrigerns
about the quality of services, edits of clinical determinations on reviewgletat by peer
reviewers.” Id. Attach. 7, ECF No. 15-8URAC requestedocumentation from BHM relating
to Core Requirements 17 (Performance Monitoring) and 18 (Summary Reparts)RAC
notified BHM that after reviewinghe information requested, it could conduct, among other
remedial measurea,“for cause” onsite revieWys]hould further steps become necessary to
complete this investigation.ld. URAC did performan onsiteeview in lateNovember 2017,

led by Dr. Karen Watts. Am. Compl. § 49. WVatts and her teaimterviewed only non-



leadership BHM staff members, excépt Dr. Jennifer Jackseivohl, BHM’s Medical Director

for Behavioral Health, who resigned from BHM shortly afterds Id. 1 54, 149. BHM
complains that URAQIid not conduct aentrance or exit conferencentrary to previous
practicesnor permited senior leadership to be present during the intervidvg51-55.

BHM alsohad no opportunity to review or discuss Dr. Watts’ findings while she was onsite or
anytime latewuntil January 9, 2018, when URAC informed BHM that it was revoking BHM’s
accreditation.ld. 11 58-59.

The following day URAC provided BHM with a “Scoring Summary Repolisting each
Mandatory Standard Element and URAC’s determination whether d@rwias met Id. Ex. 1
Attachs.10-11. Over the next few weeks, BHM sought clarification and documentation from
URAC aboutits decisionand rationaleid. 1 75, resulting in Dr. Watts sending a thpage
document to BHMoriefly explainingthefindings of non-complianceld. Ex. 1 Attach. 12. The
documenexplained thaBHM wasnon-compliant with the following Core Requirements for
thesereason:

e Core Requirement 4(b) (“ensures the organization’s compliance with
applicable laws andegulations”) —BHM failed to file the annual report
necessary for incorporation in Florida. The report was due between January 1
and May 1, 2017 an@HM’s corporation status was dissolvdke tothe failure
to file the report. BHM paid a penalty and was reinstated on September 26,
2017.

e Core Requirement13(a) (“provides for data integrity”} BHM “could not
provide system demonstration or policy or procedure that support Reviewer
decisions were not being change@bntrary toBHM’s policy thatstated that
“once the independent review is complete, a aan only be changed or
edited by the system administrator (President/CEO) following a strict prgtocol
reviewers found that several individualsmonstratedhat they had access to

the dropdown menu that permits changes to a Peer Reviewecsidns;
others stated that changes cob&madewith the Peer Reviewer approval;

2 In addition to the four Core Requirements listed, Dr. Watts identifieccampliance with
Core Requirements 4(a), 4(c), and 11¢d)ich were later overturndy URAC’s Executive
Committee.Id. 91 156-58.



andinterviewees apparentstated that the “strict protocotéferencedn the
policy was undedevelopment.
e Core Requirement 17(a)(ii)(“ The organization conducts a quality check and
if a review does not meet the organization’s quality standards, then each issue
and its outcome are documented’B0 fileswere randomly selectefiom a
report provided by BHM listing any file with changeseaftompletion i
URAC'’s view,“completion” means after a Peer Reviewer makes a final clinical
decision) and only 27% of the files had documented issuesuodmesSee
alsoAm. Compl. 1 131.
e Core Requirement 3Zb) (“is responsible for oversight of clicel decision
making aspects of the program¥During the interview of the BHM’s senior
clinical staff personDr. JacksonVohl, sheclaimed to be unaware berIRO
roles and responsibilities.
Id. Ex. 1 Attach. 12. BHM submitted a 26-page written response to the findings outlined in the
document.ld. T 89;see alsad. Ex. 1 Attach. §‘BHM Appeal”), ECF No. 15-9.The
argumentsn its internal appeal to URAGre largely the same as those in its Amended
Complaint and Motion for a Preliminary Injunction.
As for Core Requirement 4(b), BHEXplained thait relied on a third-party agent to
track deadlines and make the appropriate filings and that, when the agent changeshdames a
updatedts record in Florida, it inadvertently excluded the email address for BHM’s point of
contact, leading ta missedieadline for the annuéling. Id. at 7. Once BHM discovered the
issue, it corrected the error and received reinstatement within HdurBHM also argued that
URAC'’s own Accreditation Guide states thatist evaluating that the organization has a
mechanism in place to comply with regulatory requirements; URAC is not verityaghe
organization is in compliance with those regulationig.”at 6. BHM now alsoargues that
Florida law treats correctedsdolutions as retroactive to the effective date of the dissolution, as

“if the administrative dissolution had never occurred.” Mem. in 8Stpyd Mot. for Prelim. In;.

(“Mot. for Prelim. In}.”) 11, ECF No. 13-1 (quoting Fla. Stat. § 607.1422&2¢ als Am.



Compl. 1 97-103. To BHM, it isrationalfor URAC to hold it accountable for this error when
Florida itself does notSeeMot. for Prelim. Inj. 11.

As for Core Requirement 13(a), BHM argued that URAC erred by not speaking with its
Chief Informaton Officer (“CIO”), opting instead to speak with the Compliance Officer and
clinical specialistsvho arenot subject matter experbn data integrity and securitBHM
Appeal9-10. BHM claimed that URAC's findings all derived from a misunderstanding of
BHM'’s systems and terminologwhich would havdeen avoidethad URAC interviewed the
CIO or conducted an exit conferendd. at 10-11. BIM now alsocontends that itslectronic
record tracks any changenade, and that the arbitrariness of URAC’s decision is underdopred
the fact thatJRAC hasidentified noinstancan whicha BHM employeenade an improper
change Mot. for Prelim. Inj. 14-15see alscAm. Compl. § 118.

For Core Requirement 17(a)(iBHM quarreled with URAC’s definitionf
“completiori’ as “when thePeer Reviewer makes the final clinical decision armirsts the file
to the Applicant” rather than “after a quality check has been completed” and sulimitied
ultimate client. BHM Appal 16; Mot. for Prelim. Inj. 11-12The difference matters, BHM
says, because it means that the caseUiRAC selected for review are not within the scope of
this Core Requirementd. at 11 Am. Compl. 1 129-30. SubstantiveBKIM argues thatfor
the cases sampled where a quality check occurred, most of thédessdied noissuesand so
required no follow-up. Mot. for Prelim. Inpt 1213; see als®8HM Appeall?. For the
remaining cases sampled where a quality ceexknot conductedHM explains that the cases
were olderand completed underthenexistingprotocolthatdid not requirelocumentation at all

if no issuearoseduring the quality checkld. BHM points to URAC’s guidanceyhich accepts



documentation by exception™ as standard industry practlde.Mot. for Prelim Inj. 12; Am.
Compl. § 136.

Last for Core Requirement 32(b), BHM appeabetausehe Medical Director
interviewed left the company soon afterwasdggestinghat her answers werat best,
unreliableor, at worstjntentionallyfalse BHM Appeal 12.BHM presented evidenchowing
that the Medical Director was aware of her oversight role of the clinical progrelunding
timesheets, copies of emails, a signed job description, and a transcript oing tvadeo. Id.;

Mot. for Prelim. Inj. 15; Am. Compl. { 150n its Amended Complaint and motion for a
preliminary injunction, BHMargueghatanother individual, Dr. Daniel Harrop, also served as a
behavioral health clinical staff person and was edgmable of overseeing behavioral health
meetingthe requirement that “URAC will verify that there is a senior clinical staff pertber
clinicians, or a combination of the two available to cover the climicds”) 1d.  152; Mot. for
Prelim. Inj.16.

URAC'’s Executive Committee reviewd8HM’s appeal and upheld the findings of non-
compliance witlithese foulCore Requirements. Am. Compl. 11 156, 159. The Executive

Committee overturned three other findings of non-compliancet fouind that the upheld

findings were enough to sustain the revocation of BHM'’s accreditalibrfif 156, 158.

C. Proceedings in this Action

The day afteBHM receivednotice ofURAC’s Executive Committee’s decisidn
uphold the revocation of accreditatignsought a temporamgstraining order and preliminary
injunction from this Court. Mot. for TRO and Mot. for Prelim. Inj., ECF No. 8enied the
motion for a temporary restrainimgder Minute Order, May 21, 2018. wvisedmotion for a

preliminary injunction followed, and BHM filed an Amended Complaint while the motion was



being briefed. URAC responded to the Amended Gaimipwith a motion to dismisand the
parties agreed that both motions coboddconsideretbgethemjiven the similar argumentsade
SeeMinute Entry, June 19, 2018.

BHM seeks a preliminary injunction to restore its accreditation in full and to orde€CUR
to conduct its grievance and accreditation processes consistent with the CorerReufsi and
BHM'’s contractual and due process rights. Mot. for Prelim. Inj. 26. Bld8¢rtswo causes of
action the violation of common law due process and breach of the implied covenant of good
faith and fair dealingld. at 2526. BHM also seeks a determination that a provision in the
parties’ contracpurporting to preclude judicial review is unconscionalbe.at 26.

URAC argues that the partiggdverningcontract explicitly precludes filing a judicial
action Opp. to Mot. for Prelim. Inj. 16-22lot. to Dismss 12, 16.0n the merits, URAC
argues that substantial deference shbeldivento the determinations of accrediting
organizations and that no claewistsfor thebreach of the implied duty of good faith and fair
dealingin the context ofccreditatiordeterminations.d. at 3435; Opp. to Mot. for Prelim. Inj.
22-28, 35-36.URAC alsodisagreeshat BHM has met any of the factors considered by courts in

evaluating motions for preliminary injunctionkd. at 3.

. LEGAL STANDARDS

A preliminary injunctionis an “extraordinary remedy never awarded asghittbut is an
exercise of a court’s equitable discretiofvinter v. Natural Resources Defense Council,, Inc.
555 U.S. 7, 24 (2008)A partyseeking a preliminary injunctiomust establishthat itis
(1) likely to succeed) likely to suffer irreparable harmvithout preliminary relief, (3that the
balance of quities tips in itfavor, and (4) that an injution is in the public interestid. at 2Q

Historically, these four factors halmen balanakand evaluated on a “sliding scale,” where a



strong showing in one factor can compensate for a weaker showing on anotireidaets v.
Pension Benefits Guaranty Corp.71 F.3d 1288, 1291-92 (D.C. Cir. 2009). ButSupreme
Court’s decisions iWinterandMunaf v. Green553 U.S. 674, 690 (200&uggesthatthe
standardnay bemore exacting: party seeking a preliminary injunctionust establistbotha
likelihood of success on the merits and irreparable h&avis 571 F.3d at 1292 (demurring on
whether the stricter standard app)jed. at 1295-96 (explaininthat the “old slidingscale
approach” may no longer be controlling) (Kavanaugh, J., concurring).

A party may move to dismiss a complaisicausét “fail[s] to state a claim upon which
relief can be granted.” Fed. R. Civ. P. 12(b)(6). Federal Rule of Civil Procedui®) 8¢ajuires
that a complaint contain “a short and plain statement of the claim showing thatather pée
entitled to relief.” Thigequiresthe complaint to contaisufficient factual allegations that, if
true, “state a claim to relief that is plausible on its fadgell Atl. Corp. v. Twombly650 U.S.

544, 570 (2007). A complaint is insufficient if it merely offers “!labels and conclusions’

“naked assertiojs]’ devoid of ‘further factual enhancement.Ashcroft v. Igbgl556 U.S. 662,

678 (2009) (quotingwombly 550 U.S. at 555, 546)nstead “[a] claim has facial plausibility

when the plaintiff pleads factual content that allows the court to drawdbkerrable inference

that the defendant is liable for the misconduct allegégbal, 556 U.S. at 678In evaluating a
motion to dismissinder Rule 12(b)(6), the Court musinstrue the complaint in the light most
favorable to the plaintiff and accept as true all reasonable factual infereasasftom welt
pleadedactual allegationsSeeln re United Mine Workers of Am. Enfpenefit Plans Litig.

854 F. Supp. 914, 915 (D.D.C. 1994). Last, “[iln determining whether a complaint fails to state

a claim, [he court] may consider only the facts alleged in the complaint, any documents either

attached to or incorporated in the complaint and matters of which [the court] kegydeial



notice.” Hurd v. District of Columbia Gov;1864 F.3d 671, 678 (D.C. Cir. 201(fternal

guotation omittey

[I. ANALYSIS

The exculpatory clause in the parti€dntract, which is not unconscionaljegcludes
this action from judicial review For this reason, URAC’s Motion to Dismiss must be granted.
This determination also means that BHM faaked to show a likelihood of success on the
merits which isfatal undeWinters suggestion, if not holding, thdtis factor is “an
independent, free-standing requirement for a preliminary injunctiee Sherley v. Sebelius
644 F.3d 388, 393 (D.C. Cir. 2011). Evéconsideedunder a sliding scale approach, BHM'’s
showing of irreparable harm does not overcome its deficient showing on the likelihood of
success on the meritSee Davis571 F.3d at 1292 (determining that the court need not decide

whether the stricter standard applies because the plaintiffs lose undengstale approach).

A. The Parties’ Contract Precludes]Judicial Review and Is Not Unconscionable
1. The Plain Meaning of the Exculpatory Provision Precludes Judicial Review

The parties’ Contractets clear limitationenBHM'’s legal rights (referred to within the

Contract as the “Applicant”):
Applicant agrees that it will not file or take any legal or regulatory
or administrative action against URAC, its directors, officers,
employees, agents, or advisors in connection with the accreditation
process including the denialevocation suspensiongorrective
action, or any other action effecting Applicafsgc] accreditation
status.

2014 Contract 8 I.V. (emphasis added). This action involves the revocation of BHM's

accreditation and ia legal action against URAC. It is theguarelywithin theclearprohibition

10



on legal actioragreedo by the partiesSee Spellman v. Am. Sec. Bank, No84 A.2d 1119,
1127 (D.C. 1986) (“The construction of a written agreement is a question of law when its
provisions are unambiguous.”).

Although District ofColumbia case law does not directly address the validity of
exculpatory clausd®r accreditation decisions, exculpatory clauses in other contextbbaxe
upheld. Seed. §111.G. (selecting the District of Columbia as governing lakgrenc v. World
Child, Inc, 977 F. Supp. 56, 61 (D.D.C. 1997) (“Exculpatory contract provisions are valid and
enforceable in the District of Columbia.”)n DLY-Adams Place, LLC v. Waste Management of
Maryland, Inc, 2 A.3d 163, 167-70 (D.C. 2010), tbeurt affirmed the trial judge’s ruling that a
forbearance agreement prevented the plaintiff from bringing a lawsuit totititeldefendant’s
use of an alleyway. The court determined that the contractual language wasylai
unambiguous” and that the plaintiff could not “challenge the plain reading of the fambear
agreement simply because it does not like its effddt.’at 168. Provisions releasing defendants
from liability in tort actions have aldmeenreviewedwithout issuesee, e.g.Lampher v.
Washington Hosp. Ctr524 A.2d 729, 731-735 (D.C. 1987) (remanding a case to determine the
meaning and effect of a liability releaskl)¢Kenna v. Austinl34 F.2d 659, 662 (D.Cir. 1943)
(finding that the release signed “would discharge deferwaaperation of lawy).

Courts in othedistrictshave considered the issue in circumstances fikare
accreditation. IrSanjuan v. American Board of Psychiatry and Neurology, the.court upheld
a contractual agreemetat handleinternallyany disagreements over the plaintiffs’ failed
applications for entrance into the American Board of Psychiatry and Neuyralogjyejecte the
argument that the releags@san unconscionable contract of adhesion. 40 F.3d 247, 248-49 (7th

Cir. 1994). The mourt noted that the Board, a private organizatmay determinds rules for

11



membership and administration, and that removing the release would likely enttrea®st of
applicationwhich mostapplicants would opposdd. at 249. Similar agreementof other
national certifications haveeen upheld See, e.gWhyte v. Am. Bd. of Physical Med. & Rehab.
393 F. Supp. 2d 880, 888-90 (D. Minn. 200&)ing Balaklaw v. Am. Bd. of Anesthesiology,
Inc., 562 N.Y.S.2d 360, 361-63 (Sup. Ct. 1990)).Registry of Radiologic Technologists v.
McClellan, No. 300ev-2577, 2003 WL 22171702, at *2-3 (N.D. Tex. Mar. 5, 2003)). In these
cases, the courts “have upheld release provisions that bar medical profedsoonauing a
certifying board because of amts taken by the board during the certification proce®gtiyte
393 F. Supp. 2d at 88F hecircumstances of these cases are analogous to BHM’s and URAC’s
relationship—BHM, the applicant, is suing over the decision of URA@riaatecertifying
entity, not toafford it a certain designation (here, an accreditatidime jurisdictions irmost of
theseother cases recognized the validity of exculpatory clauses, as thetistCiolumbia does.
SeeSanjuan 40 F.3d at 2449llinois law); Whyte 393 F. Supp. 2d at 8&Blinnesota law);
McClellan, 2003 WL 22171702 at *2 (Texas law).

BHM argues thaSanjuan Whyte andBalaklawall suggesthat their holdings may be
different were membership an “economic necessity,” Reply in Supp. of Mot.élamPmj. 19,
but it has not showthat the District of Columbia has any similar prohibitfoin addition to the

similaritiesbetween these factnd other cases just describia partiehere were alsknown

3 In Sanjuan the court held that despite the plaintiff's argument that the Board was the only
organization in the United States offering this certification, it was not a “priacécassity for

his livelihood;” in other words, it was not required for the plaintiff to practice palsiedicine

and rehabilitation. 393 F. Supp. 2d at 888-89. The parties here agree that URAC may be the
only accrediting entity for IROs, TRO Hr'g Tr. 21, May 21, 2018, but it is also undisputed tha
BHM successfully operated for a decade before initially seeking and obtaiRiAG U
accreditation.Supp. Johnson Decl. 1 9, 25. While passage of the ACA may have made
accreditation more valuable, and indeed, necessary for many centrachot necessarily the
case that BHM could not sustain a successful business model without URAC atioredit

12



to each other, having successfully contracted in 2012 and maintained a thresdayeeship

without issue. Thus, in 2014, when BHM paid over $26,000 to contract with URAC for another
three years, 2014 Contract.B., it had already operated under URAC's rul@kich neither

party has alleged changealifhout issueno evidencédias arisersuggestinghatwhenBHM
enteredhe 2014 Contracit was not negotiating at arm’s lengémd presmably the price of
application would have bedmgher and less desirableBHM had sought to contract around the
exculpatory clauseGiven these considerations, the plain language of the provision, and the
similarities between this case ané éxamplegited by the partiesll operating against the
backdrop of a presumption of enforceability of exculpatory clauses, | finththaikculpatory

clause in the parties’ contract precludes judicial review of this action.

2. The Contract Is Not Substantively Unconscionable

BHM seeks tsare its claim by arguing that the exculpatory clause is unconscionable.
Mot. for Prelim. Inj. 29-33, Opp. to Mot. to Dismiss 21-2Wo establish that a contract is
unconscionable, the party seeking to avoid the contract must‘ahabsence of meaningful
choice on the part of one of the parties together with contract terms which easamably
favorable to the other partyUrban Invs, Inc. v. Branhan464 A.2d 93, 99 (D.C. 1983). In
other words, the challenging party must establish both procedural unconscionabilityrehow
contract was madeand substantive unconscionabilityke actuaterms of the contractld. An
unconscionable contract must “affront[] the sense of decency” and the p&itygseeavoid the
contractmust show that the “terms are so extreme as to appear unconscionable acconéing to t
mores and business practices of the time and plddedt 100 (internal quotation marks
omitted). To determine this question of law, a court looks beyond the four corners of the

contract to the “commercial setting, purpose, and effect of the conttect.”

13



Here,the record reflects no extraordinary circumstareesceptpotentidly one,
discussed below-thatmakethe Contract one of adhesion. A contract of adhesion is “one
imposed upon a powerless party, usually a consumer, who has no real choice but to aiscede to i
terms.” Woodroof v. Cunningham47 A.3d 777, 789 (D.C. 2016 hat a contract is “takie-
oreaveit” cannot establish procedural unconscionability; a party must show that thes'parti
were greatly disparate in bargaining power, that there was no opportunity éiatieg and that
the services could not be ointed elsewhere.’Ruiz v. Millennium Square Residential As$b6
F. Supp. 3d 176, 181 (D.D.C. 2018HM has not provided contemporane@vsdenceo
suggest thatvhenit entered the contract in September 2Qhd,partiesdid not negotiate in
good faith or aarm’s lengthit also hasot arguedhat exculpatory clausegere not recognized
in the lawor not accepted business practice at the ti®eegenerallyMot. for Prelim. Inj. 29-

33, Opp. to Mot. to Dismiss 21-24. Both parties are sophisticatadhercial entities thditad
transacted befor@ithout issue, and BHM does not suggest that URAC’s contract terms changed
between its initial term of accreditation and the 2014 ContiSee id

Instead, BHM focuses on the fact that, because it needs W@R&e€ditatiorfto maintain
the viability of its business,” it is a powerless party relative to URAC. MoPrfelim. Inj. 30
It alleges that this relative disparity meant that it could not have negotiated nnebfa terms
overthe exculpatory clausdd. at 31. Othethan thisbrief, conclusory statemerBHM
provides no evidence to show that it considered this avenue or that it tried, and failed, to
negotiateamendment of the exculpatory provisiddee id BHM finds it an “absurd”suggestion
that the parties had equal bargaining power because URAC has four timmetigerand was
the “gdekeeper to the IRO marketplace” at 30 n.9, but this argument proves too much. The

law does not require that partieave equal revens¢éo make an enforceable contract; the law

14



also specifically contemplates, and condoresgjfying entitiesacting as'gatekeepersyiving
applicants thatamp of approval to engage inagtivity undera certain professional
designation.See, e.gSanjuan 393 F. Supp. 2d at 888-8@jecting plaintiff’'s argumentpart of
whichwas based on the fact thhecertifying boardvas the only organization in the United
States offering the certificatipnStripped to itsessenceBHM’s argument ighatthe Contract
was procedurally unconscionable because it was a ftakdeaveit” contract, whicheven they
admit is insufficient.SeeMot. for Prelim. Inj.at 30 (citingRuiz, 156 F. Supp. 3d at 181RBased
on thesaargumentsBHM has failed to showhat the “parties were greatly disparate in
bargaining power, [and] that there was no opportunity for negotiatidee’ id.

A fact thatperhapdgifferentiates BHM’'s and URAC’s Contraist thatin November
2015, the Department of Health and Human Senpecesiulgated a final rule, effective January
1, 2016, requiring IROs toe “accreditedy URAC or [a] similar nationallyecognized
accrediting organization.80 Fed. Reg. 72,192, 72,269 (Nov. 18, 2015) (codified at 45 C.F.R.
8§ 147.136(d)(2)(iii). This @dified URAC's role as the gatekeeper to entities seeking to provide
IRO services and strengtheBsIM’s argument thaURAC's “services could not be obtained
elsewheré. See Ruizl57 F. Supp. 3d. at 181.

Althoughthe rule allows for accreditation by a similar national organization, the partie
have made no written representations that any similar accrediting organeatts, eithenow
or in 2014, andURAC admittedduring oral argumerthat itis unaware of artber similar
organization.SeeTRO Hr'g Tr. 21, May 21, 2018So URAC s the sole accrediting
organization sanctioned by the Government to determimeh entitiescanprovide IRO
servicesand organizations on both the suppylgjectto the ACA and/oand seeking IRO

services) and demand (seeking to provide IRO servét@s3are boundy its determinations.

15



Having the United StatgSovernment’s imprimatus significant, a shownhereby
BHM'’s testimony that the market has increasingly required URAC accreditation and its
estimation that a majority of tRO revenusis nowaccreditatiordependent Supp. Johnson
Decl. 119, 25; Am. Compl. 11 2, 170. Evem. Wattsfrom URAC describes the ACA to
“require[] all health plans to adhere to the external review process that . .nizesodROs as
eligible . . . if the IROs are accredited by ‘a nationally recognized praaiediting
organization.” Opp. to Mot. for TRO Ex. 1 (“Decl. of Karen Watts”) § 13, ECF No. 8-2. Thus,
that URAC accreditation is codified in Government regulatiseisthis situationapart from the
minerun of cases where applicants are free to choose whether to seek accreditation or
certification. Thisunusuakircumstanceounsels towal finding that the contract was
procedurally unconscionablélltimately, however| do not have to reach this questibn,
becausehe contract was not substantively unconscionable.

Substantive unconscionability turns on whetherContract terms are “unreasolyab
favorable to the other partyJrban Invs, 464 A.2d at 99, and requirear assessment of
whether the contract terms are so outrageously unfair as to shock the judicisdramis¢ox
v. Computer World Services Carp20 F. Supp. 2d 90, 99 (D.D.C. 2013). A substantively
unconscionable contract is “one that ‘no man in his senses and not under delusion would make
on the one hand, and as no honest and fair man would accept on the d¢ilev.”"Wackenhut
Services Intern.865 F. Supp. 2d 84, 95 (D.D.C. 2012) (quotihgne v. United State$32 U.S.

406, 411 (1889)).

4 | stop short of reaching this question because the reguissioedover a yeaafterthe parties
signed the Contract and the record is not fully developed #bestate of the IRO industry
whenthe parties signed the Contract.
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Here,the Contract and URAC'’s policies are not substantively unconsciomaaltleey
provide for the opportunity tbe heardefore neutral decisiemakersand include a robust
investigative and appeals process. The Contract outlines the grievance anéoreview
procedures followed “for cause” review “may be initiated by URAC as a result of grievance
resolution,” 2014 Contract § I.R.1., after which URAC will determine whether aigwe
standardsvere violatedand if “the violation is egregious, in URAC'’s sole judgment; URAC may
suspend or revoke accreditatiorid. § I.S. Adverse accreditation decisions rhayappealed
within URAC. Id. 8 I.T. Accreditation determination disputes, including revocations of
accreditation, are “finally resolved” through this appeals prodesg8 I.T., lllLA. Thesavere
precisely the steps followed heré/hile these provisionslt in URAC's favor (e.g, the decision
to revoke accreditation is in URAC's sole judgment), these provisions are not unldgasona
favorable to it becaugbe processises a mulitiered approach to making final a determination
and, within it,affords applicants the dity to appeal adverse decisions.

In addition to following the investigation, decision, and appeal procedures outlined in the
Contract URAC followed its Grievance Administration and Appeals Management poli§es.
Decl. of Karen Watts (“Watts Decl.Bxs. AB. URAC notified BHM of the grievance and
startedan initial investigationduring which it determined thatfar-cause revievehould occur.
See idEx. A. 88 IV.B.2.-3, C.After the forcause review, thevestigator provided her findings
to URAC leadership, who submitted the findings to URAC’s Accreditation Committee. Watts
Decl. T 25. All members of the AccreditatiCommittee are volunteelise(, none are URAC
employee} andtheymaketheir decision on a blinded basis, meaning thay ae unawareof
the identity of the organizatiorid. 1 26, 42. Based on the evidence presented, the

Accreditation Committee decided to revoke BHM'’s accreditadioth informed BHM of its right
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to appeal to the Executive Committ@eéhich may accept, rejear modify the Accreditation
Committee’s decisionSeeid. 11 34, 39see also idEx. Bat§ I. BHM submitted written
materials for the Executive Committee’s decisitoh.  41. BHM’s Executive Committee
whose voting members are volunteers (agaihJJ®AC employees), alsmosidered the appeal
also on a blinded basisd. 11 31, 33. The Executive Committee, exercising its authority,
overturned the Accreditation Committee’s decision on three findings, but upheld the
Accreditation Committee’decision on four findings.ld. Ex. C. Under URAC'’s scoring
methodology, the failure of three or more elements results in the denial (orevex@ation) of
accreditation.See id { 44. This process—which provided for a multi-step process with blind
grading @each critical stagand the opportunity to respond to the revocation decision in
writing—is not unreasonably favorable WiRAC.

BHM challenges aspects of each step of the process as defitidoes not dispute
URAC's authority or decision here to conduct a “for cause” revievaleges thathe forcause
review team did nadvffer BHM an entrance or exit conference or spend meéulitigne with
senior leadershighat it did not permit management to regent dring the interviews with
staff, and thaBHM leadership lackethe opportunity to discuss the team’s initial findings or
answer anyuestions.SeeAm. Compl. 1 51, 53-55, 57-5& also alleges that URA@rovided
only summary information abouthy it was revoking BHM’s accreditation, that URAC
expanded the scope of the review beyond the sdae itial grievance filedand thatit is
unsurewhatinformationURAC used in making the revocation decision and appgealf{ 52,
70, 88, 95.1t also quarrels with the appeals process, objecting to not being permitted to review

the redactedi .g., blinded) version of its appeal documents, not being provided a copy of any
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other materials put before the Executive Committee, and being refused to fisesppéal in-
person to the Executive Committelgl. §192-94.

But focusingon these complaints misses the forest for the trees. Ultimately, thesie tiffs
not alter thebig picture;that BHM received written notice of the elements on whievai
considerechoncompliantand the reasons for the determinatidgtna/as provided an opportunity
to present writtemrguments, and its internal appeal went through two layers of blinded
evaluation Both the terms of the contract and pinecess afforded to BHMre notso
outrageously unfair as to shock the judicial conscience, andotmeaCt isthereforenot

substantively unconscionabl&g, the Court will dismiss BHM's claims.

B. A Preliminary Injunction Should Not Be Granted as BHM Has Not Shown a

Likelihood of Success on the Merits

The enforceable exculpatory clause of the par@esitract settles this lawsuiEven
balancing thdour preliminary injunctiorfactors, however, BHM wouldot be entied to a
preliminary injunction. UnderWinters suggestion that likelihood of success on the merits is “an
independent, free-standing requirement for a preliminary injunct®hetley 644 F.3d at 393,
the Court’s analysis oine exculpatory clauge determinative.Underthe historical sliding scale
approach, the Court finds that BHM’s lack of likelihood of success on the meighs
decisively infavor of determining that it is not entitled to a preliminaryuimgtion.

Setting aside the exculpatory clause, analyzing BHM's claims on the merits stilltieads
the conclusion that the company is unlikely to succ&#dM’s action isbasedonthe implied
covenant of good faith and fair dealing atsdcommon law de process rights. Am. Compl. 1
187-93. BHM claims thatURAC's “application of its standards was arbitrary, unreasonable, and

contrary to the facts” and thatdenied BHM due process when it “reviewed and rescinded
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BHM'’s accreditation without meaningful opportunity to be heard, proper disclosuretioepé
facts, or a reasoned decision.” Mot. for Prelim. Inj. ZBe standards BHM cites focus on
reviewing for arbitrary and capriciouise(, not umeasonabledecision-making.SeeWright v.
Howard Univ., 60 A.3d 749, 754 (D.C. 2013) (explaining that a breach of the implied duty of
good faith and fair dealing must either involve bad faith or conduct that is arlatrar
capricious) Allworth v. Howard Uniy, 890 A.2d 194, 202 (D.C. 2006) (explainitmgt “fair
dealing’ involves reasonable rather than arbitrary or capricious gctkmmar v. George
Washington Uniy 174 F. Supp. 3d 172, 190 (D.D.C. 2016) (stating that an arbitrary or
capricious decision is one that “could not be fairly characteasdtie product of reasoned
decisionmaking.”). Although these cases aras¢he context of employment disput&arjorie
Webster Junior Coll., Inc. v. Middle States Ass’n of Colls. & Secondary, 8884-.2d 650, 655
(D.C. Cir. 1970), considered an accreditation denial. There, the D.C. Qietyiitg on cases
from various districtssummarized that courts wilscrutiniz¢] the standards and procedures
employed” and that thestandards set must be reasonable, applied with an even hand, and not in
conflict with the pubit policy of the jurisdiction.” The Court’s role is not to conductla novo
review of the evidence, but to determine whether URAC’s decisi@king process was
reasonable and supported by the evidence befoBea#iKumar, 174 F. Supp. 3d at 190. Tlés
necessarily a deferential standard because “professional societies pogsasalaed
competence in evaluating the qualifications of an [@ntiit engage in professional activities
Marjorie Webster432 F.2dat 655.

Courts confronted withccreditatiorspecific cases usemilar standarsl. McKeesport
Hospital v. Accreditation Council for Graduate Medical Educatiecognized that

“accreditation associations [should] employ fair procedures when mdé&aigions affecting
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their members,” 24 F.3d 519, 534-35 (3d Cir. 1994gdical Institute of Minnesota v. National
Association of Trade & Technical Schoodgjuired an accrediting agency to “confirm its actions
to fundamental principles of fairness,” 817 F.2d 1310, 1314 (8th Cir. 1987INattl Dakota v.
North Central Association of Colleges and Secondary Sche@Is.2d 697, 700 (7th Cir. 1938)
noted that accreditation decisions would not surifivarrived at arbitrarily and without
sufficient evidence.”And more recently, ifProfessional Massage Training Center, Inc. v.
Accreditation Alliance of Career Schools and Collegeés F.3d 161, 170, 172 (4th Cir. 2015)
applied the arbitrary and capricious and fairness standards to uphold an acunettiaial.
Notably,thesecases arall in thehigher education accreditation, diegv cases address
applying these standards outsidatttontext. SeeMot. to Dismiss 1{citing one 2015 district
courtcase in whiclihe Western District of Virginia declined to extend the federal common law
right to due process outside the context of higher educatBui given the similarities between
the industries—botthe higher education and IRO services industae=highly regulated both
provide serviceaffectingthe public, and both involvaccreditation from private
organizations—it is appropriate to folly the same standard inigtaccreditation context
Under this deferential analysidRAC’s decision was not arbitrary or capriciolsor

each of the four standards uphbldURAC’s ExecutiveCommittee, BHM argues that URAC

> URAC contends that that the duty of good faith and fair dealing does not covenghalto
accreditation decisions, and quotes from cases where couetslisavissed accreditation actions
brought under breach of contract. Mot. to Dismis834-But these cases also reference that the
“deferential principles of administrative law” could apply insteddamota Certification Ltd. v.
Ansi ASQ Nat'l Accredition Bd. LLG No. 17€v-839, 2018 WL 1936840, at *6 (E.D. Wis.

April 24, 2018);see also Found. For Interior Design Educ. Research v. Savannah Coll. of Art &
Design 244 F.3d 521, 532 (6th Cir. 2001) (“the Foundation did not act in an arbitrary or
unreasoable manner in denying the College’s accreditation application”).réfthre assume

for the sake of argument that in the District of Columbia, an accreditationahecasibe
reviewedunder an arbitrary and capricious standard.
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consideredhe “wrong”evidenceor should have employed other procedures to ensure that it
obtained and considered thight” evidence.SeeMot. for Prelim. Inj. 10-16.As detailed in
Section I.B., the arguments that BHM makes to this Qatgely mirrorthose that it advanced
in its 26;page written appeal to the Executive Committee.

The Committee’s decision to uphold the findings are supported by the reéord.
example, for Core Requirement 4(b), not even BHM disputes the fadt finéed to file the
annual report necessary for incorporation in Florida, and that its corporate siatdissolved
for monthsas a result. BHM Appeal 7t argues for essentially a “no harm, no foul” rule
because its corporate status was reinsiteldnade retroactiveut this does nathange the fact
that the evidence still supports a finding of remmpliance.See id For Core Requirement
13(a), BHM argues that URAGhould have spoken with BHM's CIO instead of the clinical
specialists whahowed that they coulatcess the dregown menu that permits change$®®
madeto a reviewer’s decisionld. at 9-10. Again, the evidence—which not only involved this
demonstration, but other testimonial evidence as well—supports URAC'’s finding,veawsl it
entitled to fashion its investigation away thatefficiently and sufficientlyanswered its
inquiries. Am. Compl. Ex. 1 Attach 12. WRHRAC selects to irdrview, as well as what
guestions it asks, and whether andvhat extenit conducts any followsp, are matters within its
discretion that neither BHM nor this Court should dictathe same analysis applies for Core
Requiremerg 17(a)(ii) and 32(b).BHM disputes URAC's substantive findings and argues that
URAC should have ceded to BHM’s explanations for its seeming non-compliance. Mot. for
Prelim. Inj. 11-14, 15-16. But URAC, on three separate occasions, two of which were on a
blinded basisgdetermnedthatevidence gathered during the foause investigatiowasenough

to sustain a finding. The final decisiomaker, the Executive Committee, made its decision with
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the benefit of BHM'’s written appeal. This Court will not disturb these findingghaaere
madeupon review of the facts by a knowledgeable entity with subject matter sepevtien
they are supported by the record and adequately explained by UR#e¥ot. to Dismiss 2733
(explaining its determinationsiiumar, 174 F. Supp. 3d at 190 (D.D.C. 2016) (an arbitrary or
capricious decision is one that “could not be fairly characterized as the pobdeasoned
decisionmaking.”).

As for URAC’s decisioamakingprocessthe record shows that it followed “fundamental
principles of fairness."See Med. Inst. of Minn. v. Nat'| Ass’n of Trade & Tech. $S843. F.2d
at 1314. As described in greater detail in Section I. A.2., URAC followed itsnvptteedures
throughout this process, involving: receiving a grievance, conducting a prelirmaasgigation,
startinga for cause review, conducting a site visit, making a determination, and corgsaledli
resolving an appeal. There is no evidence of &ga@snsBHM at any point throughouhé
proceedings; indeed, both the Accreditation and stexiive Committees considered the
evidence and made their decisions on a blinded basis. Members of theseteesrasb are
unpaid volunteers and not URAC employeés$the Executive Committee level, BHM
submitted a written appeal to advocate its case. And as evidence of the process Warkin
Executive Committee overturned three of the seven findings belbeselsteps-the several
levelsof independent and unbiased review with the opportunity to respsaiisfyany common
law due process rights that BHM has.

In summary, BHM cannot show a likelihood of success on the merits, both because of the

exculpatory language in the parties’ Contract and because URAC'’s dettamswere the
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product of reasoned decision-makengd a fair procesd. concludethat BHM'’s inability to

succeed on the merits is determinative and warrants a denialitsf Mhation .

C. URAC'’s Motion to Dismiss Should Be Granted

Because the partiesbntractual language is valid and enforceable, URAC’s Motion to
Dismiss must be grantedHM’s Amended Complaint, even if the allegations it contains are
assumed to be true, does state claims for which the Court may grant relief, as BHM agreed to
theexculpatory clause that precludes it from pursuing legal action for UR&@ixation

decisions.

® Becausehis case mugie dismissed under the exculpatory clause, the Court need not linger on
the other preliminary injunction factor&ut consideration of these factors demonstrates that
BHM would not be entitled to an injunction in any case.

The Court agrees that BHM likely suffered significant reputational hamattiresfrom a
revocation of its accreditation. Though BHM did not provide any concrete evidencessfd |
clients, and though URAC has since re-accredited BHM for 2018, the &surneshat the
“irreparalde harm” factor would tip in BHM’s favor.

The balance of equities in this case is in equipoise. It is true that URAC ddlaesrediting

entity that governs who may provide IRO services under the ACA. Thus, a los®\&f UR
accreditation harms BHM'sapacity to conduct third party reviews for several clients. However,
URAC's status as the sole accrediting entity also means that public trust inmbedand

efficacy of its review processes is paramount. The perception that it maiy penacompiant
entities to continue providing criticahedicalservices would severely erode this trust.

Finally, the public interest is better served by denying a preliminary injuné&idkl argues that
its lack of accreditation “disrupt[s] reviews of medicatidens for hundreds of patients and
health plans, delaying prior authorization and coverage determinations until ttepteadt and
patients can resubmit their cases to other IROs.” Mot. for Prelim. Inj. 29. y\dov&HM has
not cited any support for this claim, and other accredited IROs could likelynstegeérvice
BHM'’s clients. Thus, it does not appear that any public harm would bddetigg. On the
other hand, as discussed, the ability of the public to trust URZ=dited entities is of the
utmost importance due to URAC's status as the sole accrediting organization.
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V. CONCLUSION

For these reasonthe Plaintiff's Motion for a Preliminary Injunction will be denieohd

the Defendant’s Motion to Dismisdll be granted A separate order will issue.

2018.07.20
15:09:08 -04'00'

Dated:July 20, 2018 TREVOR N. MCFADDEN U.S.D.J.
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