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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SECURITY TITLE GUARANTEE
CORPORATION OF BALTIMORE,

Plaintiff,
V. Civil Action No. 1841128 (CKK)

915 DECATUR ST NW, LLC,

Defendant.

MEMORANDUM OPINION
(December1, 2019)

Plaintiff The Security Title Guarantee Corporation of Baltimore (“Securite”) and
Defendant 915 Decatur St. NW LLC (“Decatur”) dispute whether, under a titleamse policy,
Security Title must defend Decatur in a separate lawsuit brought agairstubDaad other
defendants in the District of Columbia Superior Courthe parties further dispute whether
Security Title must indemnify Decatur for any lossesnmingrom that lawsuit. Pending before
the Court are the partie®newecdccrossmotions for summaryjdgment.See915 Decatur St. NW
LLC’s Renewed Mot. for Summ. J. (“DecatuRenewedSumm. J. Mot.”), ECF No. 22; Pl.’s
Renewed CrosMot. for Summ. J. and Opp’'n to Def.’s Mot. for Summ. J. (“Security Title’s
CombinedRenewedCrossMot. and Opp’n”), ECF No. 23.

In broad strokes, Decatur argues that the policy provisions governing t$entg’s
obligation to defend cover the underlying case. Security Title disagiée®ntends that the
underlying litigation does not trigger itsity to defend for two reasen First, it argues that the
lawsuit does not qualify as a covered risk under the policy because the policy toassimp
limiting coverage to only certain claims. The claims at issue here are not coseaedd Security
Title has transferred its imest in the property and because the underlying losses did not occur
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while Decatur owned the property. Second, Security Title argues that the itiaime underlying
lawsuitdo nd fall within the policy’s coveragand/orareexcluded under certain conditions in the
relevantpolicy exceptingmatters created or agreed to by Decawth parties’ indemnification
arguments hinge upon their above arguments regarding whether the underlyingritigat
covered under theelevanttitle insurance policy.

Upon consideration of the briefifgthe relevant legal authorities, and the record as a
whole, theCourt GRANTS IN PART andDENIES WITHOUT PREJUDICE IN PART
Security Title’s motion for summary judgmemtdDENIESIN PART andDENIESWITHOUT
PREJUDICE IN PART Decatur’'s motion for summary judgment. In lighttbéserulings, the
CourtDENIES AS MOOT Decatur’s Motion to ExpediteSeeDef. 915 Decatur St. NW LLC’s

Mot. to Expedite Ruling, ECF No. 28.

! The Court’s consideration has focused on the following documents:

e Def. 915 Decatur St. NW LLC’s Mot. for Summ. J. (“Decatur’s First Summ. J.”ot
ECF No. 9;

e Mem.of P. & A. in Supp. ofPl.’s CrossMot. for Summ. J. and Opp’n to Def.’s Mot. for
Summ. J(“Security Title’'s First Combined CrosSumm. J. Mot. and Opp’n”’ECF No.
11-1;

e 915 Decatur St. NW LLC’s Replyp Security Title’s Resp.ral Resp. to Security Title’s
CrossMot. for Summ. J. (“Decatur’s First Combined Opp’n and Reply”), ECF No. 13;

e Reply in Supp. of Security Title’s Mot. for Summ. J. (“Security Title’stHReply”), ECF
No. 15;

e Suppl. to Mot. for Summ. J. (“Decatur’s Suppl.”), ECF No. 16;

e Decatur's Renewed Summ. J. M&CF No. 22;

e Mem. of P. & A. in Supp. oBecurity Titles Combined Renewed Cre#4ot. and Opp’n
(“Security Title’sMem. in Supp. of Combined Renewed Crbkst. and Opp’fi), ECF
No. 23-1;

e 915 Decatur St. NW LLC’s Resp. to Security Title’s Renewed Mot. for Summ. J. ahd Re
to Opp’n to 915 Decatur’s Renewed Mot. for Summ. J. (“Decatur’'s Combined Opp’'n and
Reply”), ECF No. 25; and

e Replyin Supp. of Pl.’s Mot. for Summ. J. (“Security Title’s Second Reply”), ECF No. 27.

In an exercise of its discretion, the Court finds that holding oral argument femtoé®ns would
not be of assistance in rendering a decisi®eel CvR 7(f).
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. BACKGROUND

For purposes of summary judgment briefing, Security Title does not disputéubPeca
identification of certain facts underlying this casecurity Title’s First Combined Cro&umm.

J. Mot. and Opp’'mat 2;seeSecurity Title’sMem. in Supp. ofCombinedRenewed_rossMot. and
Opp’nat 2 (incorpaating prior summary judgment briefing’s statement of facts). In its original
summary judgment briefing, which Security Title has incorporated into itsvezhenotion,
Security Title simply discountthose facts materiality to thepending motions, and pplies
additional documents, including the insurance policy at issue. Security TitlstsSCembined
CrossSumm. J. Mot. and Opp’at 2 at 2-3. Decatur does not object to those additional
documents.

Moreover,in its renewed madn, Security Title identifies a few additional facts, all of
which relate to allegations in the amended complaint in the underlying litig&®ecurity Title’s
Mem. in Supp. ofCombinedRenewedCrossMot. and Opp’nat 2-3. While Decatur objects to
the underlying allegans, it does not dispute that these allegations are iarttended complaint
in the underlying suit. Decatur’'s Combined Opp’n and RapB+3.

The facts relevant to the present decision are quite few. Decatur's managingrmemb
Frank Olaitan, tourednd eentually purchased real property at 2022 1st Street, NW, Washington,
DC from “a woman whom he believed to be Ms. Bridget FordhabBetatur’'s First Summ. J.
Mot. 114-6, 8-122 Although Ms. Fordham was not present at the closing, a deed transtieering
property was purportedly signed by Ms. Fordham and notarized as ofd#éte of the deed

December7, 2056. Id. 17 12,15;id. Ex. A (“‘December 7 Deé)l. The deed was recorded on

2When the Court cites to specific paragraphs in Decatur’s First Motion for Syndadgment, it
is citing specifically to paragraphs in the section entitled “Statement of Material Facts.”

3



December 15, 201&t 12:37 PMwith the District ofColumbia’s Recorderfdeeds. Id. § 14;id.

Ex. A at 2. Upon concluding the December 7, 2016 purchase, Decatur sold the property to
Claremont Management, LLC (“Claremont”), on December 8, 2016. {1 13;id. Ex. B
(“December 8 Deed”). That deed dafedcember 8, 2016 was also recorded on December 15,
2016, two minutes after the first deed at 12:39 R 14 id. Ex. B.

Separately, Decatur entered into a title insurance policy with Secutiéytdicover the
property. SeeSecurity Title’'s First ©@mbined Cros§Summ. J. Mot. and Opp’ex. 2 (“Title
Insurance Policy” or “Policy”), ECF No. 13. The Policylists the “Date of Settlementas
December 7, 2016, anlde “Date of Policy” abDecember 15, 20146d. at7.

Then, in October 2017, Ms. Fordham filed suit against Decatur, Mr. Olaitan, @lattem
and others in the Superior Court for the District of ColumBiacatur’s First Summ. J. Md}.18;

id. Ex. F (Ms. Fordham’s original complaint). Ms. Fordham alleged thaidreatsire on th deed
was forged and that the conveyance to Decaturcandequentlyhe conveyance to Claremont,
werefraudulent. Id. 1 18-21; see generallyd. Ex. F. Security Titldater declined Decatur’s
request for legal defense in Ms. Fordham’s lawsud. 1Y 34-36seeid. Ex. | (April 26, 2018
Letter from Security Title). Decatur and Security Title then filed separatsuits seeking
declaratory judgmenthat Decatur was and was not, respectively, entitled to legal defensstagai
Ms. Fordhanunder thePolicy. See idf[f 37#39. At this time, both suigre pending before this
Court. See915 Decatur St NW, LLC v. Sec. TiBearanteeCorp. of Baltimore, In¢.No. 18cv-
1569 (D.D.C.)(Kollar-Kotelly, J.) (othercase related to present mattefyls. Forcham later
amended her complaint to include, among other thiagxunt for negligenceSeeDecatur’s

Suppl. Ex. 1 (*Fordham’s Am. Compl.”).



After Decatur and Security Title first moved for summary judgment in this tas€out
denied their motions without prejudice for two reasoseNovember 15, 2018 Order, ECF No.
20. First, there had been developments in the underlying D.C. Superior Court case, itickiding
filing of Ms. Fordharns Amended Complainwith new claims. Id. at 1. Second, the Court
required additional briefing from the parties on a specific issue relating patties’ dispute over
whether Decatur’s transfer of interest in the property e the Policy’s coverage no longer
applied See idat 2-3. The Court now considers the parties’ additional briefing and renewed
crossmotions for summary judgment.

[1.LEGAL STANDARD

Summary judgment is appropriate where “the movant shows that there is no genuine
dispute as to any aterial fact and the movant is entitled to judgment as a matter of leed’’ R.
Civ. P. 56(a). In ruling on crossnotions for summary judgmerd,court shall grant summary
judgment only if one of the movirgarties is entitled to judgment as a mattdawof upon material
facts that are not genuinely disputeéflee Rhoads v. McFerraB17F.2d 66, 67 (2d Cirl975);
Long v. Gainesl67F. Supp2d 75, & (D.D.C.2001). The mere existence of some factual disput
is insufficient on its own to bar summgndgment; the dispute must pertain to a “material” fact.
Fed. R. Civ. P. 56(a)Accordingly, “[o]nly disputes over facts that might affect the outcome of
the suit under the governing law will properly preclude the entry of summary judfjmeualerson
v. Liberty Lobby, InG.477U.S. 242, 248 (1986)Nor may summary judgment be avoided based
on just any disagreement as to the relevant facts; the dispute must be “§eneameng that there
must be sufficientdmissible evidence for a reasonable trigfiact to find for the normovant. Id.

In order to establish that a fact is or cannot be genuinely disputed, a partyncitt (o

specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or



declarations, or othelompetent evideneein support of its position, oB) demonstrate that the
materials relied upon by the opposing party do not actually establish timealosgresence of a
genuine disputeFed. R. Civ. P. 56(c})(. Conclusory assertions offered with@uy factual basis
in the record cannot create a genuine dispute sufficient to survive summary jud§eemss’'n
of Flight AttendantsCWA, AFL-CIO v.U.S.Depgt of Transp, 564F.3d 462, 46566 (D.C. Cir.
2009). Moreover, where “a party fails to properly support an assertion of fact or failsgerfyr
address another party’s assertion of fact,” the district court may “conba&léact undisputed for
purposes of the motion.” Fed. R. Civ. P. 56(e).

When faced with a motion for summary judgment, thstridt court may not make
credibility determinations or weigh the evidence; instead, the evidencebmuastalyzed in the
light most favorable to the namovant, with all justifiable inferencesawn in her favor.Liberty
Lobby, 477U.S. at 255. If mateial facts are genuinely in dispute, or undisputed facts are
susceptible to divergent yet justifiable inferences, summary judgment isopappe. Moore V.
Hartman 571F.3d 62, 66 (D.C. Cir2009). In the end, the district court’s task is to determine
“whether the evidence presents a sufficient disagreement to require sohrtmssjury or whether
it is so onesided that one party must prevail as a matter of ldwbérty Lobby 477U.S. at 25%

52. In this regard, the nemovant must “do more thanngply show that there is some
metaphysical doubt as to the material fact8latsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475U.S. 574, 586 (1986).“If the evidence is merely coldoée, or is not significantly
probative, summary judgment mag lgranted.” Liberty Lobby 477U.S. at 24950 (internal

citations omitted).



[11. DISCUSSION
The Title Insurance Policy at issue has a specific provision governing when atieémwhe
Security Title must provide a defense to Decatur. Section 5 of the Conditions portion of the Policy

provides:

Upon written request by the Insured, and subject to the options contained in Section
7 of these Conditions, the Company, at its own cost and without onedds
delay, shall provide for the defense of an Insurelitigation in which any third
party asserts a claim covered by this polciverse to the Insuredhis obligation

is limited toonly those stated causefaction alleging matters insured against by
this policy The Company shall have the right to se®unsel of its choice (subject

to the right of the Insured to object for reaable cause) to represent the Insured
as to those stated causes of actidhshall not be liable for and will not pay the
fees of any other counsel. TBempanywill not pay any fees, costs, or expenses
incurred by the Insureidh the defense of those causes of action that allege matters
not insured against by this policy

Title Insurance Policy at &mphass added) The Policy specifies th&ecurity Title only has a
duty to defend when the claims in the litigation are covered by the Policy. To detevinether
the underlying claims brought by Msordhamtriggered Security Title's duty to defend Decatur,
then, the Court musbasider whether the claims shashbrought areor would becovered risks.
The Policycoversnumerougisks, but the parties here focus on one princpea of coverage
The Covered Risks portiarf the Policy explains that:
[Security Title] insures as ofde d Policy and [in limited circumstancédsatfter
Date of Policy, against loss or damage, not exceeding the Amount of Insurance,
sustained or incurred by the Insured by reason.af
Any defect in or lien or encumbrance on the Title. This Calv&isk
includes but is not limited to insurance against loss from
(a) A defect in the Title caused by
(i) forgery, fraud, undue influence, duress, incompetency,
incapacity, or impersonation[.]
Id. at 1. Inother wordscertaindefects in the title are gered by thePolicy, and this includestle

defects due to forgery or fraudd. However, the Policy also furnishes a long list of exclusions

from coverage in a separate portion. Chief among those exclusions are “[d]eésdds, |



encumbrances, adywse clans, or other matters” that were “created, suffered, assumed or agreed
to” by Decatur.Id. at 2.

The parties also included in thelieg a temporal limitation owoverage. Section 2 of the
Conditions limits the coverage period to while Decatur has an estate esintethe property:

The coverage of this policy shall continue in force as of Date of Poliavor bf

anlinsured but only sdong asthelnsured retains an estate or interest in the Land,

or holds an obligation secured by a purchase money Mortgage given by a purchase

from the Insured, or only so long as the insured shall have liability by reason of

warranties irany transfer or conveyance of the Titlehis policy shall not continue

in force in favor of any purchaser from the Insured of either (i) an estatesint

in the Land, or (ii) an obligation secured by a purchase money Mortgage given to
the Insured.

Id. at 4. In shortcoverag@ under the Policy only contineso long as Decaturasan interest in
the property has an obligationsecured by purchase money mortgage,has an obligatioaue
to warranties in anfuture transfer oDecatutsinterest Howeverthe Policyimposes neemporal
restriction on when Decatur must file claintSee id.

Based on thesprovisions, th parties now dispute whether the claims in the underlying
litigation arecovered under thBolicy. Security Title first argues that Decatur’s transfer of its
interest to Claremorsignaled the end of coverage under the Policy. It further contieatdall of
the claims in the underlying litigation fall into the exception for defects or othermnagated or
agreed to by Decatur. Decatur disagrees on both points; it claimbeahaldvant losses related
to the underlying claims occurred during the coverage period, that a speciaityvarridne deed
to Claremont extended the coverage period, aatdtiie exclusion is inapplicable here, especially
with respect to the negligence claim in Ms. Fordham’s amended complairitubDalso moves
for summary judgmenrdn the basithat Security Title breached the covenant of good faith and fair

dealing.



This Opinion first discusses the applicadiastrict of Columbia insurance contract
principles before addressing the parties’ arguments with respect tolibg'sPtenporal and
substantive scopes. Because the Court grants summary judgmigret duty to defend isstie
Title Securitybased on the temporal and substantive scope of the Policy, and therefore finds that
Security Title did not breach the Policy by refusing to defend Decatur, it does nosddecesur’s
breach ofgood faith and fair dealing argumte’ Lastly, the Opinion addresses the parties’
arguments with respect to Security Title’s duty to indemnify.

A. ApplicablelnsuranceContract Principles

“Becatse an insurance policy constitutes a contraicis construed &ccording to contract
principles’ Stevens v. United Gen. Title Ins. (B01A.2d 61, 66 (D.C. 2002):W here insurance
contract language is not ambiguous, summary judgment is appedpeicause a written contract
duly signed and executed speaks for itself and binds thegaitieout the necessity of extrinsic
evidence.”ld. (internal quotation markand alteationsomitted) (quotingrravelers Indem. Co. of
lll. v. United Food & Conmmercial Workers Intl Union, 770A.2d 978, 985 (D.C.2001).
Generally, contract terms are interpreted “in a manner consistent witlargrdpeech.”ld.

In the context of the duty to defend in title insurance contrBgrict of Columbia law
adheredo the “eight corners” rule, which means thi} his [Clourt must look to whether the
allegations included in the complaint state a cause of action within the’paticyerage, and
whether the allegations raise the possibility of covetagen. Cont'l Ins. Co. v. Pooy&66A.2d

1193, 1197 (D.C. 1995keeSkvens 801A.2d at 66 (‘To make this determination, our long

3 Nor does it address Decatur’'s seeming requesitfomeys’ feesnd punitive damageslating

to this acton, see e.g, Decatur's Renewed Summ. J. Mat.4;Decatur's Combined Opp’n and
Replyat 8, especially as Decatur did not file a crasem in this matter and the original Complaint
primarily soughta declaratoryjudgmentseeCompl., ECF No. 1, at 6.
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standing case law requires us to examine both the complaint and the insurancg.p6ksya
general principle, the focusnust alwaysbe on the allegations of the compldint. Pooya
666A.2d at 1198 (quotingVashington v. State Farm Fire & Cas. €629 A.2d 24, 26 n.fD.C.
1993)) Consequently, courts mustXamine the complaint for all plausible claims encompassed
within the compdint” in order “toascertain whether thalegations of the complaint state a cause
of action within the policy coveradgeld. at 1197.

At bottom,  the complaint’s allegations state a claim covered by the policy, “the inguranc
company must defend.Td. at 1198 (internal quotation marks omitted) (quotsg-reedman &
Sons, Inc. v. Hartford Fire Ins. GB96A.2d 195, 197 (D.C. 1978)). “[T]he obligation to defend
‘is not affectedby facts ascertained before suit or developed in the process of litigation or by the
ultimate outcome of the guU” Id. (quotingWashington629A.2d at 26). Still, “the duty to defend
is broader and more extensive than the duty to indemin8tevens801 A.2d at 67. Any doubt
as to whether there is a duty to defend must be resolved in favor of the fhance{t]he insurer
has the burden of proving the applicability of a policy excludidd. at 67 & n.6.

That said it is worth noting that this case raises questions of interpretaabhave rarely
been add¥ssed by other courts, especially in Bistrict of Columbia. For instance, cases that
have considered similar continuation of coveralgeiseswith potentially analogous factzave
done san cases involving the duty to indemnify, jostthe duty to éfend. See, e.g.Chicago
Title Ins. Cowv. 100 Inv. Ltd. P'ship355F.3d 759(4th Cir. 2004)Centennial Dev. Grp., LLC v.
Lawyer’s Title Ins. Corp.310 P.3d 28Ariz. Ct. App. 2013). In those cases, becausérthaed
party was seeking coverage for alreatyferedlosses or damages,ritay have beepasier to
determine whether those losses or damages were covered by the Policy.dutytedefend

context, however, this Court must follow the “eight corners” rule and can consigétluanfacts
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as alleged to Ban the underlying litigation’s operativamplaint. Travelers Indem.770A.2d at
987 (internal quotation marks omitted) (quotligFreedman & Son896 A.2dat197).

This complicates certain determinatio2or examplerather than determine if an already
suffered loss or damage occurred during the coverage period, the Court radsirastether a
loss or damage based on tirderlying litigation’s claims-if successful-would have occurred
during thePolicy’s coverage peod. There is little, if any, District of Columbia law dhe
intersection of thesensurancecontract interpretation questions. This Cptrmindful that a
federal court should normally decline to speculate on a question of local dddinerefore
applies the aboweutlined District of Columbiacontract interpretation principles to such
guestions.Nationwide Mut. Ins. Co. v. Richardsdv0F.3d948, 950 (D.C. Cir. 2004)nternal
guotation marks and alterations omitted) (quottast v. Graphic Arts Indus. Joint Pension,
107F.3d 911, 911 (D.C. Cir. 1997ertified question answere826A.2d 310 (D.C. 2003)yeh’g
enbanc grantedopinion vacated832A.2d 752 (D.C. 2003and vacated pursuant to settlement
844 A.2d 344 (D.C. 2004).

B. The Effect of Decatur’s Transfer of Its Interest in the Property

The parties’ first dispute relates to whethiee underlying litigation falls within the
coverage period. As explained above, the Policy provides that coverage continued fonty so
as” Decatur retained an interest in the property, held an obligatoreseby a purchase money
mortgage, or will be liable due to warranties in the transfer or conveyaribe otle. Title
Insurance Policy at 4. Title Security contends th&texsatur transferred its interest in the property
on December 8, 2016 to Claremont, its coverage has ended, and Title Security has no obligation
to defend. Decatur argues that even if it did trangfenterest, case law in other jurisdictions

supports that if the loss or damage occurred during the coverage period, as itsaigsguation
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here,the claims may still be coveredMoreover, Decatur claims that a special warranty in the
deed to Claremont extended the coverage period. The Court considers each of thesgsangum
turn.

1. Decatur’s Transfer of Interest

ThePolicy specifies that coverage continues only so long as Decatur maintainedesst inte
in the property at issue. Decatur, however, transferred its interest in theytog&aremont on
December 8, 2016. Security Title asserts that as a result of this transfeyrDeckinger has
coverage and therefore Security Title has no obligation to defend it in the underlying sui

The Court agrees thatnless one dheexceptons appliedDecatur’s transfer of its interest
in the propertyneans thaits coveragesffectively endedwhen it transferred away its interest in
the property. The Policy’s plain languagéevinces the intent of the parties to limit the scope of
title pratection to the period running from the effective date of the policy until the insured sonvey
away its interest in the lapdnless, in theonveyancghe insuredjives warranties to the grantee.
100 Inv, 355F.3d at 763. This allocation of rigkakes senses it ‘gives title insurance coverage
to the insured during the period when the insured purportedly owns the proparth is “when
most of the adverse consequences due to a defective title would otctutJnder the Policy’s
languageif some “preexisting defect in title were to remain after the edeonveyed the larid,
that defect and the associated rigkolild pass to the purchaser gigcatur]would no longer
have risk, nor coveradgeld. Other courts that have interpreted nearly identical contract language
have found much the sam&ee, e.gid. at 763—64;see alsdHovannisian v. First Am. Title Ins.
Co, 221Cal. Rptr. 3d 883, 893 @al.Ct. App. 2017)Back Creek Partners, LLC v. First Am. Title

Ins. Co, 75A.3d 394, 399 (Md. Ct. Apf2013) Keys v. Chicago Title Ins. GdNo.3:11-CV-617-
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CWR-FKB, 2012WL 4510471, at *3 (S.D. Miss. Sept. 28, 201) & | Marshall & Isley Bank
v. Wright No. CV-10-01657HX-FJM, 2011 WL 181292, at *3 (D. Ariz. Jan. 19, 2011).

2. Loss or Harm that Occurred While Decatur Owned the Property

But it does not necessarily follow that Security Title has no obligation to defecatibe
in the underlying litigation. Decatur argues that this Court should follow thepe&aet by other
courts that have found an insured party can bring awsthtsimilar continuation of coverage
clausesfter the coverage period has endeldose claims are premised on loss or damage incurred
during the coverage period. Because the Palegyuires Security Title to defend Decatur in any
suit covered by the Policy, adimm this approach would mean that if the underlying claims would
result in such losses or damages, Security Title would be obligated to defeatdrRexler the
Policy in ary such suits.

Both parties rely upohicago Title Insurance Co. v. 100 Investment Ltd. Partnership
355F.3d 759 (4th Cir. 2004p seminal casen which the Fourth Circuit considered a similar
continuation of coverage clause under Maryland law. After the insured, 100 Investneetiigsol
tract at issuef discovered a competing weeyance through which a third party claimed to have
owned the propertyld. at 76162. 100 Investment bought the property from the other paey
attemptto “clean up title. Id. at 762. The thirdparty owner then brought suit against 100
Investment for trespass during the period that 100 Investpugportedlyowned the tract.ld.

100 Investment made a claim on its insurance policy for the funds to purchaseptbeyand
claiming that Chicago Titlead an obligation to defend 100 Investment in the trespasdduit.

As to the first claim, the Fourth Circuit found that coverage ended when 100 Investment
transferred its intereshithe property.ld. at 76264. 100 Investment had transferred its interest

in the property with only a special warrantygt a general warranty that would have allowed
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coverage to continudd. at 764. As a result, “[a]t the point of conveyancfhe purchaserjany
preexisting defect in title becanfithe purchaser’sproblem, and [the purchaser] would have to
obtain its own title insurance to protect itself from any problem that might be caused by that
defect! Id. The actions that 100 Investment tooK ¢tean up the title were therefore not covered
under the policy.ld.

However, the Fourth Circuit came to a different conclusion for the second clatmgela
to the trespass suitd. at 76566. 100 Investment contended that althoughdiaim was made
after the coverage terminated, “tbl@aim occurredbefore that date vhich it argued meant that
the loss or damage in the underlying litigation would have been a covereddiskeaefore
Chicago Title was obligated to defend 100 Investment pursuant to the ptaicgt 765. The
Court agreed with 100 Investment. As thespass litigation “was a dispute over title to[thact]
while 100 Investment was still the purported owner of the tract, the policy[edy#re loss or
damagé€. Id. Moreover, the court found that there wa® language in the policy identifying i
as aclaimsmade policy, covering an insured only for claims that are asserted during the policy
period’ Id. at 766. Because the policy at issue covered all losses or damages during the policy
period, and the loss or damage alleged in the underyiggtion occurred during that period,
Chicago Title had an obligation to defend 100 InvestmEkht.

Other courts have followed the example sdtdf Investmentin Centennial Development
Group, LLC v. Lawyer’s Title Insurance Cor310P.3d 23 (Ariz. Ct. App. 2013jor example,
the Arizona Court of Appeals examined and adopkesl approach In examininga similar
continuation of coverage clause, the court explained thatlgsg the insured remainsbgect to
liability under a warranty deed, coverage does not continue in force for damageed from

defects discovered after the insured conveys the propddyat 28. However, when the insured
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“own[s] the property at the time it allegedly incurréed loss,” such damages claims are “not
barred by the ‘continuation in force’ provision of the policyld. As the insuret theoryin
Centennialwas that it paid too much for the property due to an unknown easantthat the
losses werésustained when discoveredhe defect in title, at a time when it owned all 75 atres,
it had sufficientlyshown that it incurred damagyehile it owned the property under Arizona law.
Id. at 2728. So too have other courts found that suits alleging losses or damages incurred while
the insured owned the property are covered under similar polies, e.g.Keys 2012 WL
4510471, at *{“Based on the foregoing, an insured may bring an action against a title insurance
company based on a claim made during the term of the title insurance policy, eveheif at
commencement of the lawsuit, the title insurance policy has already termisi@i¢ldeainsured);
M & | Marshall & Isley Bank2011WL 181292, at *3“When the coverage period ends pursuant
to Section 2(b) of the Conditions and Stipulations, coverage may still exist fagdaraustained
during the coverage period, even if a classubmitted after the coverage peripd.

The District of Columbia haseeminglynot examined this exact issue. However, the
contract interpretation principles appliedli0 Investmenand Centennialmirror those applied
by the District of Columbia initle insurance disputes. The continuation of coverage clauses in
these other cases aldoselyresemble theelevantprovision in this case. Accordingly, the Court
finds the approach used in these cases persuasive and applies it here. I[fdaecd¢mostrae
that the claims in the underlying lawsuit would result in losses or damages @hbyriecatur
during the time that Decatur owned the property, the continuation of coverage clause would not
bar those claims or, as a result, Security Title’s obbgao defend Decatur for those claims.

The Court therefore considers whetbach of the claims in the underlying litigation would

result in losses or damages that were effectively incurred during the coyperaad when Decatur
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owned the propertyNote that even if the claims fall within the coverage period, they must still
be mvered risks, which the Court analyzes in more detail in Section Il1.C.

Ms. Fordham’s Amended Complaint, ECF No-1,6ncludes nine nominal counts. Two
of those counts-Count Two and Count Fourrelate to the relief requestetb (set asidethe
allegedlyfraudulentdeed, quiet titleissuedeclaratory relief, antsueinjunctive relief) and do
not appear to state separate causes of action. Fordham’s Am. CoBpb$157. The Court
therefore examines the substance of the other seven @nuhtonsiders Count Two and Count
Four in the context of the other counts.

Count O is styled “trespass to title” and alleges that the defendants, including Decatu
engaged in a fraudulent scheme to deprive Ms. Fordham of her property. Fordham@mwph. C
1138-49. In particular, she alleges that Decatur and Mr. Olaitan “intenfyocraated a false
deed and forged Plaintiff's signature on the deed.'f40. She alsallegesthat Decatur and Mr.
Olaitan “agreed, explicitly or tacitly, to participate with other Defendantthéi fraudulent
scheme.ld. 1 46. The acts allegedlabccurred before Decatur owned the property and are in fact
related to Decatur’'s gaining owership of the property. Decatur claims that the loss or damage
occurred during the coverage period because “[tlhe fraud occurred at the poite ahda
continuel when Decatur was deceived” while owning the property. Decatur's Combined Opp’n
and Replyat 4. “The criminal misrepresentation and concealment, which left Decatur a victim,
continued through the Claremont conveyance,” according to Deddtuat 6.

Decatur’'s arguments miss tieark in two respects. FirsDecatur fails toexplain or
support howthe cause of action would have been incurdedingthe coerage periodf a fraud
occurred befor®ecaturtook title to the property (or while it was gaining title to the property)

Second, and more importantly, Decatur looks outside the Amended Complaint and puts forth its
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own theory of how it was defrauded. This overlooks the “eight corners” rule th&@adhis must
follow, as itdeparts fronthe facts pleaded in the untjemg complaint Ms. Fordham does not
plead that Decatur was defrauded in this Count; she instead claims that Desaaxplicitly or
implicitly involved in a scheme to defraud her. Fordham’s Am. Compl. {1 40, 46.

The “trespass to titleclaim and related fraudulent scheras alleged in Ms. FordhasY’
Count Onedid not give rise tolosses or damageguring the coverage period.This is
distinguishable from cases finding otherwise and upon whtatur relies. For exampldyet
date of the “claimed injuryih this Count—thetrespass to title vikaudulent sheme—alleged by
Ms. Fordhamoccurredbefore December o December 8, when Decatur owned the progferty
unlike in 100 Investmenivhen the trespass claim related to 100 Investment’s alleged trespass
during its ownership. 100 Investment355F.3d at 76566, see also CentenniaB10P.3d at 28
(explaining thaflO0 Investmerdourt *held the insurer was obligated to defend becauseldgedl
trespass occurred during the time the insured owmeproperty]”).

It would be easy to think that the trespass claimf Investmenand Ms. Fordham’s
Count Oneclaim styled “trespass to title” in this case analogous based on their naniasg they
are not.While District of Columbia courts do not appear to style claims as trespasses tthigie,
jurisdictions do, and these alaé are essentially synonymous with quiet title actiarisch seek
to removea cloud from a property’s titleSee, e.q.Porter v. JP Morgan Chase Bank, N.Ao.
CIV.A. H-13-1948, 2014NL 5466579, at *6 (S.D. Tex. Aug. 27, 201(#A suit to clear or quiet
titte—also known as suit to remove cloud from ##eelies on the invalidity ofite defendans

claim to theproperty.”),report and recommendaticedopted No. CIV.A. H13-1948, 2014VL

4 The parties have not explained htivese datesquarewith the Policy’s listed effective date of
December 15, 2016. Title Insurance Policy atBecause neither party has raised the issue,
however, the Court will not address it here.
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5468056 (S.D. Tex. Oct. 28, 2014). Moreover, the substance of the allegiinosstratethat
Ms. Fordham is alleging what essentially amounts to a fraudulerdféraand not a actual
trespasgo her property during the period of 100 Investment’'s ownersBigeFordham’s Am.
Compl. 1138-49. This is distinguishable from the plain trespass actialDih Investment See
Back Creek Partnerg5 A.3dat400 n.7(distinguishing between trespass actioh@0 Investment
and claim for “costs incurred after conveyirte propertyto clear a defecin the title of the
property itsé”). In fact, the trespass to title suit more closely resembles the first cldif0in
Investmentegarding clearing the title, as that appears tthégurpose of Ms. Fordham’s Count
One claims in light of her requested relief in Count T®8ee id.Consequently, the claim in Count
One and the related relief requested in Count Two do not fall within the coverampk peri

Next is Count Three, which Ms. Fordham has styled as “trespass for mesng.”profit
Fordham’s Am. Compl. 11 54-56. Essalht, she claims thahe defendants, including Decatur,
“have reaped a monetary benefit from transactions involving the Propédty'’54. Unlike the
trespas to title claim, this claim stems from losses or damages that wouldefiaggvely been
incurred while Decatur owned the property. In particular, it would include the sake pfdperty
to Claremont. The continuation of coverage provision therefore does not bar the claim in Count
Three. However, as is outlined below in Section 111.C, ¢hagm is not covered by the poliayn
other grounds and therefore Security Title has no duty to defend batied daim.

Count Five alleges a claim for unconscionabilitg. 1158-61. Shebrings this Count
against‘All Defendants Claiming an Interest the Property, which may or may not include
Decatur. Assumingfor purposes athese motions thatdoes according to Ms. Fordhanecatur
andthe other defendants “obtained title to Plaintiffs home under procedurally unconscionable

circumstances”and “[tlhe terms of the transaction were substantively unconscignable
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unreasonably favorable to Defendants, and varied grossly from the marketthretgetrimentof
Plaintiff.” 1d. 1958-59 She claims that Mr. Olaitan and Decatacted with evil motive to
deprive Plaintiff of her Property” arttlat she did not receive funds from the fraudulent transaction.
Id. 160-61. Like with the trespass to title claim, the events underlying this-etamaitherefore
the related losses or damagess to Decatuoccurred before, not during, Decatur’s ownership of
the property. This claim is consequently not covered underaliey P

The same is true of Count Saxd Count Eight. Count Sedleges egligenceagainst all
the defendantsld. [ 62—79. It specifically alleges that Decatur, in purchasing the property,
“failed to exercise the normal standard of care in ensuring that the transmasmot the result
of forgery and fraud.” Id. 171. Count Eight alleges fraud against Decatur and several other
defendants.d. 1184-92. The actions alleged in these two Counts, and the corresponding losses
or damages, occurred before Decatur owned the property. The claims a@¢heoeicovere
by the Policypursuant to the continuation of coverage clause.

However, Count Seven alleges conversion against Mr. Olaitan, Decatur, anudiare
Id. 180-83. To the extent that Count Seven alleges that Decatur converted Ms. Fordham’s
property while in possession of the property, those actions and the corresponding@losgbanf
the coverage periodBut even though Count Seven falls within the coverage peti@dleges a
claim that is not covered by the Policy, as it is not a claim specyficadfarding alefectin or
encumbrancen the titleand because it falls within one of the Policy’s exclusiombe Court
explores this in more detail in Section 111.C below.

At bottom, Count Three and Count Seagpear to falivithin the coverage period under
the persuasive reasogiin 100 Investmerdand other cases. But, as explained in metaikbelow,

theyeitherdo not fall within the Policy’s coverage or fall into one of the Policy’s exclusiorss. A
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the othercountsin Ms. Fordharis Amended Complaint, as pleate na premised on losses or
damages that were incurred during raca ownership, the continuation of coverage clause
would bar recovery for those claims. Security Title accordingly has no dutyeteddiiose claims
in the underlying litigation.

3. The Special Warranty in the Deed to Claremont

Decatur advances one more argument under the continuation of coverage clause. In short,
based on the continuation of coverage clause’s language that the coverage continues “only so long
as thelnsured shalhave liability by reason of warranties in any transfer or conveyance of the
Title,” Title Insurance Policy at,fDecatur argues that the warranty in the deed to Claremont
extended the coverage periasbeDecatur's Combined Opp’'n and Repdy 4-6. Decaturis
mistaken.

It is true that some warranties may extend the coverage period under thisgengut
those warranties mustake Decatur liable for covered riskBor instancethe Fourth Circuit in
100 Investmergxplained why a special warrarttid not extend the coverage periadhe context
of a nearlyidentical continuation of coverage ake. Under Maryland law, the deed transferring
100 Investment’s imtrest in the property had a special warrartyead that “Grantor covenants
that it will warrant speciayl the property hereby granted and conveyed.” 355#&.361, 763. A
special warranty, created by using the term specially, equalearoanije] only that 100
Investment had not itself created any defect intitld. at 764. Breach of thaspecial warranty
[was] not be covered under the coverage extension, as the policy eXdungedefectsattaching
or created subsequent to when the policy went ineceffd. at 764 & n.2.

The same reasoning applies her8ection 42605 of the District of Columbia Code

explainshow to determine whether a warranty is a special warranty
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A covenant by a grantonia deed conveying real estate, “thatwik warrant
specially the prperty hereby conveygdor a grant of real estate in which the
granting words are followed by the words “with special warranty,” steale the
same effect as if the grantor had coveednthat he, his heirs, devisees, and
personal representatives will &er warrant and defend the said property unto the
grantee, his heirs, devisees, personal representatives, and assigns agaansisthe
and demands of the grantor and all persons claiming or to claim by, through, or
under him.

D.C. Code8§ 42-605(emphass added). The December3eed to Claremont included the
following warranty:“AND the said partyof the first parfDecatur] covenants thatwill warrant
speciallythe property herep conveyedand that it will execute such further assurances of said
land as may be requtis.” Decatur’s First Summ. J. MOEX. B (emphasis added)lhe deets
language mirrorexactly the language providéy the statuteThe deed therefore createdpecial
warrantyunder District of Columbia lawConsequently, the warraniy the December ®eed
only warranted against “the claims and demands of the grantor and all persomsngjair to
claim by, through, or undebDcatur].” D.C. Code 82-605. Such claims are not covered under
the Policy, which specifically excludes any “[d]efects, liens, encumbrancesisadelaims, or
other matters .. attaching or created subsequenbDiate of Policy [December 15, 2016]Title
Insurance Policy at-3. Because what Decatwarranted is not covered byhe Policy,that
warrantycannot extend the coverage period under the continuation of coverage provision. This
argument therefore fiai

C. Whether the Underlying Claims Are Covered or Excluded Under the Policy

The parties also dispute whether the underlying litigation alleges claitnaréheovered
by the Policy or specifically excluded under its conditions. The Policy inSagamstloss or
damage’for “[a]ny defect in or lien or encumbrance on the Title.” Title Insurance Policy at 1.
This extends to “[a] defect in the Title caused (Dyforgery, fraud, undue influence, duress,

incompetency, incapacity, or impersonationd. The Policy, however, has speciégclusions,
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including for any “[d]efects, liens, encumbrances, adverse claims, or ogiteers that were
“created, suffered, assumed, or agreed to by the Insured Claimdnat 2. The Court shall
consider whetheeachunderlyirg claim is covered by the substantive scope of the policy and
whetheranyfall into the Policy exclusion relied upn by Security Title

First is Ms. Fordham’s claim underlying Count One, which is foespass to title.”
Fordham’s Am. Compl. 1§8—49.Count Two requests the relief of setting aside the deed, quieting
title, ard declaratory relief.ld. 150-563. As explained above, these two counts taken together
are best understood as an acteekig to essentiallyguiettitle for the property at issueMs.
Fordham specifically alleges that Decatur and Mr. Olaitan “intentionedited a false deed and
forged [her] signature on the deedd. 140. She further alleges that each defendantyding
Decatur, “agreed, explicitly or tacitly, to participate with other Defetedam’ the allegedly
fraudulent acts and that ithacts “aided the other Defendants and was in furtherance of a common
scheme to wrongfully divest Plaintiff of title to hkeome for Defendants’ financial profit.1d.
1146-47. Because this claim is about what is essentially an alleged title defeit ftwgery, it
might be covered within the initial substantive scope of the poliSgeTitle Insurance Policy at
1.

But the Court need not determine whetheisitcovered asupon examination of the
Complaint under the eight corners rutas claimfalls within the exclusiorfor defects “created”
or “agreed to” by Decatur. An illustrative case considering dyeanticalexclusion provision
is Stevens v. United General Title Insurance, 861 A2d 61(D.C. 2002) In Stevensthe District
of ColumbiaCourt of Appeals explained that the language “createdby the insured claimant”
in policiessuch as thione has generally “been defined to reflect conscious and deliberate or

intentional conduct.”ld. at 69. The complaint iStevenslleged fraudulent conduct, and because
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the allegations “clearly specif[ied] intentional, conscious, and deliberate ddiydBtevens, the
court could not look beyond the four corners of the complaint at extrinsic evidehed 69-70.

As the claim #deging a fraudulent conveyance fell within the policy’s exclusions for tef@c
matters created by the insured, the insurance company had no obligation to defamsl &teve

So too here. Count One of the Complaint alleges that Decatur speciticzdigd the
defect at issue by playing a role in the fraudulent conveyartoe allegations squarelgll within
the policy’s exclusion for defects or matters created by Dec&eeFogg v. Fid. Nat. Title Ins.

Co, 89A.3d 510, 51516 (D.C. 2014)finding that claim alleging that insured knew of defect was
not covered for duty to defend purposes under identical exclusion provision). Decatur provides
no explanatiorasto why Ms. Fordham'’s allegations themselves do not fall under this exclusion.
Seege.g, Decatur’s First Combined Opp’n and Repty24 (arguing that claim is covered without
addressing exclusion argent);Decatur's Renewed Summ. J. Mat.2 (contending that “[t]he

plain language of the policy covers for fraud” without addressirgjusion Security Title’s
exclusion arguments).

Instead,Decatur repeatedlyrges this Court to consider its argunseahd evidence
indicating thasomeone other than Decatammitted thallegedfraud. See, e.gDecatur’s First
Summ. J. Motat 14 (“Given the facts and reasoning outlined in Defendant’s first argument above,
a solid case can be made that Decatur dicparticipate in any acts of forgery of the deedd);
at 14-15 (arguing that Security Title “failed to establish that the deed asgerly”); Decatur’'s
First Combined Opp’n and Replgt 3 (“Fraud occurred in this cas¢he question is who
committed thdraud.”); id. at 4 (“As Decatur was defrauded, Decatur is covered by the insurance
policy.”). In so doing,Decatur ignoreshe affirmation inStevensand other casesf the District

of Columbia’s eight corners rule. Under this ruleeCourt can consider only the four corners of
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the Complaint plus the four corners of the Title Insurance PoBegStevens801A.2d at 69-70.

“[A] ny facts outside of these documetdse irrelevant.”” Navigators Ins. Co. v. Baylor &
Jackson, PLLC888F. Supp. 2d 55, 61 (D.D.C. 201@uotingAm Registry of Pathology. Ohio
Cas. Ins. Cq.461F. Supp. 2d 61, 66 (D.D.C. 2006)). The District of Columbia Court of Appeals
hasin fact explicitly rejected the fadtasedcapproach that Decatur advocates for h&eeSevens

801 A.2dat 706-71;, Fogg 89A.3d at 516. Accordingly, the Court does not consithese
arguments offered by Decatur.

Second is Ms. Fordham’s claim in Count Three for trespass for mesne pr8ées.
Fordham’s Am. Compl. at 4-56. In this Cant, Ms. Fordham alleges th&ecatur made “a
false claim of ownership” and therefore “reaped a monetary benefit feorsactions involving
the Property.” Id. 54. It is unclear whether this claiwould qualify for coverage under the
Policy, as it doesot appear to directly relate to a defect in or encumbrance on the title kdBut li
with the trespass to title claim, the Court need not decide whether it would be covenethende
Policy, as it fals under the exception for defects or matters creatagreed to by Decatur.

Third, Ms. Fordham alleges unconscionability in Count Fide J158-61. In particular,
she alleges that the defendants, including Decatur, “obtained title to [her] homenaoaeurally
unconscionable circumstancesld. 1 58 Moreover, she alleges that Decatur and Mr. Olaitan
“acted with an evil motive to deprive Plaintiff of heroperty, in willful disregard for her land
ownership rights and such conduct was outragaadsgrossly fraudulent.1d. §60. This claim
doesnot fall within the Policy’s coverage; it does not allege a defect in or encoogboa the title

or property itself. Moreover, even if it was covered, it would also qualify for tbleisan for

defeds or matters created by Decatur pursuant to Ms. konthallegations.
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Ms. Fordham next alleges negligendel. 1162-79. As to Decatur, she alleges that it
“failed to exercise the normal standard of care in ensuring that the transaasmot the mault
of forgery or fraud"while “purchasing Plaintif§ Property.” Id. 171. She further alleged that
Decatur was the proximate cause of her damages and that, if Decatur had appliegpeahe pr
standard of care, “closing would not have occurred and Plaintiff would not have suffered
damages.”ld. 1172—-73 It is unclear whether this claim is covered by the Policy’s terms or falls
into the exclusion for defects or other matters created by Decatur.

To begin with, the claim does not directly allege a defect in or encumbrance dfethe t
but does mentiothe “forgery or fraud” that Ms. Fordham claims created a defect in theSide.

id. 1971-+73. Moreover, courts have previously found that claionamere negligence are not
encompassed by the credt@ agreed to exclusiomstitle insurance policiesSee, e.gAm. Sav.
& Loan Ass'n v. Lawyers Title Ins. Corg93 F.2d 780, 784 (6th Cir. 1986 he term' created
has generally been construed to require a conscious, deliberate and sometimagtvaffact
intended to bring about the conflicting iohg in contrast to mere inadvertence or negligeéce.
Resolution Tr. Corp. v. Ford Mall Assocs. Ltdsiip, 819F. Supp. 826, 840 (D. Minn. 1991)
(“Accident or innocent conduct, or even negligencessdoot fall within the meaning of the
exclusionary clase.”); Stevens 801A.2d at 69 (finding that conduct in Complaint fell into
exclusion because it did not “show mere inadvertence or negligence”)

This case presents distinguishable circumstancessabdidham allegesseparate from
any of her claims-that “915 Decatur St NW LLC and Claremont Management, LLC are not bona
fide purchasexfor value, as they purported to acquire the Property for less than its appraised val
had knowledge of the schemegdamere put on notice of fraudulent activity. 7 Fordham’s Am.

Compl. T 32. This allegation, along with the other claims in the Complaint alleging intentional
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conduct on Decatur's part, may bring the negligence claim within the Polioysrage.
Regardless of this uncertainty, the Court need not reach either issue betawse ébove that
the losses or damages incurred for this claim occurred outside of the covaiadeapd that
Decatur hd transferred its interest in the propergeeSecton 111.B.

Fifth is Ms. Fordham’s conversion clainSeeFordham’s Am. Compl. 180-83. This
claim alleges that Decatur, Mr. Olaitan, and Claremont converted Plaintifernm@rproperty at
the property.See id.This claim is not clearly incurred “by reason of’ a defect in or encumbrance
on the title Even itwere so incurredit would fall within the exclusion for claims or matters
created by Security Titjeas it alleges intentional conduct to convert Ms. Fordhgrarsonal
property on the part of DecatuBee id.

Lastly, Ms. Fordham allegesdud in Count Eight of the Amended Complaiid. 84—
92. Ms. Fordham claims that Decatur and Mr. Olaitan, along with others, “padttipata
fraudulent scheme to deprive Plaintiff of Hemoperty” Id. I 84. She specifically alleges that
“[e]ach Defendant named above was aware of the fraud, and benefitted from the fchjd92.
While this claim may fall within the Policy’s coverage, as it relates to the frantdudansfer, it
also certainly falls witim the exclusion for defects or mattergated or agreed to by Decatur.

In sum, the Court finds that Security Title does not have a duty to defend &eyotditns
in the underlying litigation. Each of Ms. Fordham’s claims either falls outhiglesulstantive
scope of the Policy, falls intone of the Policy’s exclusions, or is not covered due to the Policy’s
continuation of coverage clause. Accordingly, the Court grants Secittéys Erossmotion for
summary judgment with respect to the duty téedd, and denies Decatur’'s motion on siagne

grounds.
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D. Duty to Indemnify

Although theirsummary judgmenbriefing focuses on the broader duty to defend, both
Decatur and Security Titlelsorequest summary judgment on the issue of whether Secuiligy Ti
must indemnify Decatur for any liability stemming from the underlying lawstiihe duty to
defend is distinct from the duty to indemnifgtevens801A.2dat 67. While “the duty to defend
depends only upon the facts as alleged,” the duty to indemisifgetermined by the facts as
ultimately proven in the caseGaines v. Turner Constr. GdNo. CV 032484 (PLF), 2006VL
8449134, at *5 (D.D.C. Feb. 27, 2008¢eHartford Fire Ins. Co. v. InterDigital Commc’'ns Corp.
464 F. Supp. 2d 375, 31®. Del. 2006)(“The duty to indemnify is ls@d on actuf! liability,
while the duty to defend is based upon the allegations of the coniplaint.

“As a general matter, courts refrain from adjudicating whether an insurer hasta duty
indemnify the insured until after the insured is found lidbiedamages in the underlying action.
Hartford FireIns. Co, 464F. Supp. 2d 37879(collecting cases from both within and outside the
Third Circuit), see alspe.g, The Cincinnati Ins. Co. v. Berkshire Refrigerated Warehousing, LLC
149 F. Supp. 3d 867, 873—74 (N.D. Ill. 20189 general, a determination of an insurer’s duty to
indemnify must follow a determination of the insured’s underlying liabi)itjNorthland Cas. Co.

v. HBE Corp, 160F. Supp. 2d 1348, 1360 (M.D. Fla. 200Because an insers duty to
indemnify is dependent on the outcome of a case, any declaration as to the dutyntofynide
premature unless there has been a resolution of the underlying’xlairhis is especiallyrue
when the parties seek a declaratory judgmenheaparties do here, as that raises distinct ripeness
concerns.See, e.g28U.S.C. 82201 (requiring “actual controversy” under Declaratory Judgment
Act); Lake Carriers Assn v. MacMullan 406U.S. 498, 506(1972)(describing ripeness test in

declarabry judgment context).
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Some jurisdictions, however, have found that where a court decides that the insurer has no
duty to defend, the court can further decide that the insurer has no duty to indeminisy.
generally occursrhen the insurer has sufficigyndemonstrated that it faces absolutely no liability
from the underlying litigatiolbecause none of the claims will result in a covered I18&®, e.g.

The Cincinnati Ins. C9.149F. Supp. 3cat 873 (“But where an insurer seeks a declaration that it
has no duty to defend and no duty to indemnify, the claim regarding its duty to indemnify is not
premature because its issues overlap with whether it has a duty to Jef€ochpass Ins. Co. v.

City ofLittleton, 984P.2d 606, 621 (Colo. 1999 However, once an insurer has prevailed on the
duty to defend, the issue of the duty to indemnify is ripe for resolution because ‘[Wjaerast

no duty to defend, it follows that there can be no duty to indgriin{quotingConstitution Assocs.

v. New Hampshire Ins. C®30 P.2d 556, 563 (Colo. 1996))).

That is not thesituationhere. Neither party has sufficiently demonstrated that there is no
genuine dispute of material fact regarding whether the underlyingibiggresolution may result
in a covered las. While the facts as alleged in the Complaint are such that Sehtiathas no
duty to defend the suit, it is less clear that it will, under no circumstahegs, no duty to
indemnify any losses. Considering that the underlying litigation has ndvegn resolved,
summary judgment isurrentlyurwarrantedas tothis issue.Cf. Reno v. Catholic Soc. Servs., Inc.
509 U.S. 43, 57 (1993) Injunctive and declaratory judgment remedies . . . are discretionary, and
courts traditionally have been reluctémapply them to administrative determinations unless these
arise inthe context of a controversy ‘ripe’ for judicial resolutib(internal quotation marks and
alterations omitted) (quotingbbott Laboratories v. GardneB87 U.S. 136, 148 (1967))).

Accordingly, this Court finds that it would be “premature and inappragriat decide at

this juncture whether Security Title must indemnify Decatur for any liability stegnfinom the
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underlying litigation. Salus Corp. v. Cofilt Cas. Co, 478A.2d 1067, 1071 (D.C. 1984)
(“Therefore, prior to proof of any alleged wrongdoingSalus and without any judgment by a
court upon the complaints against Salus seeking punitive damages, it was premature and
inappropriate for the trial court here to make a pronouncement based upon the mereoprayer f
punitive damages that the appellesurers, as a matter of public policy, were relieved from
indemnifying Salus for any punitive damage awards arising out of the law)swsé® alspe.qg,
Nationwide Ins. v. Zavali$2F.3d 689, 69& n.5 (7th Cir. 1995)finding that where possibility
exists hat insured may be liable, “the prudent thing for the court to do is to refraircbiomment
on the duty to indemnify; Landpen Co., L.P. v. Maryland Cas. CNo. 03 CIV. 3624RdHBP,
2005WL 356809, at *9*10 (S.D.N.Y. Feb. 15, 2005explaining that €ourts considering the
guestion on actions for declaratory relief have generally declined to rute astie of indemnity
until resolution of the underlying liability claihand ding the same)incinnati Ins. Companies
v. Pestco, In¢.374F. Supp. 2d 451, 464 (W.D. Pa. 2004)s a general rule, a court entertaining
a declaratory judgment action in an insurance coverage case should refraitefeomining the
insurers duty to indemnify until the insured is found liable for damages in the undertfing.g;
Hartford Cas. Ins. Co. v. Chase Title, In247F. Supp. 2d 779, 788 n.1 (D. Md. 2003)("It
would be premature to determine whetfiee insurerhas a duty to indemnjfuntil after the issues
in the underlying class action have been resclyedhe Court therefordenies without prejudice
Decatur’s and Security Title’s motiomsth respect to the duty to indemnify
V. CONCLUSION

For the foregoing reasons, the GoGRANTS IN PART andDENIES WITHOUT

PREJUDICE IN PART Security Title’'sRenewed @ssMotion for Summary Judgment and

Opposition to Defendant’'s Motion for Summary Judgment, ECF No. 23. The Court further
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DENIES IN PART and DENIES WITHOUT PREJUDICE IN PART Decatur's Renewed
Motion for Summary Judgment, ECF No. 22.

In particular, the Court grants Security Title’s Motion with respect to titge t defend
and finds that Security Title has no duty to defend Decatur in the underlyingtlawswiever,
the Court denies both parties’ motiomshout prejudicensofar as they ask for summamggment
regarding Security Title’s duty to indemnify. Any such judgment would be pueenalhe parties
may move for summary judgment on this isafeer the underlying litigation has concluded as
outlined in the accompanying Order.

In light of these rulings, the CoulDENIES AS MOOT Decatur’'s Motion to Expedite,
ECF No. 28.

An appropriate Order accompanies this Memorandum Opinion.

Date: Decemberl, 2019 /s

COLLEEN KOLLAR-KOTELLY
United States District Judge

30



