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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LISA GUFFEY and CHRISTINE SMITH,

Plaintiffs,

V. CaseNo. 18<v-1271 CRO

JAMES C. DUFF, Director, Administrative
Office of the U.S. Courts,

Defendant

MEM ORANDUM OPINION

This case requires the Court to balance two constitutional impesathe independence
of the federal judiciargnthe one handnd the rights of citizens, including government
employees, to engage in the political proaasshe other. The setting iset Administrative
Office of the U.S. Courtsaan agency in Washington, D.C. that providestralized support to the
federal judiciary. Earlier this year, th©ffice’s Directorrevisedthe Code of Condudthat
applies tats employees. The Codedalways containedogneprohibitionson employees’
partisarpolitical activity outside the workjlce, but the revised Code is muthicter. For
example, an employee mayg longerexpress an opinion about a legislative candidate on
Facebook. She cannot put a sign in her yard supporting that candidatshé\may not
contribute funds to the candigaor hs party or attend a party fundraiser.

The plaintiffs are two Administrative Office employees whishto take part irpolitical
activity prohibited underhte Code. They believe thedmeof the Code’sestrictions violate
their rights of free speechinder the First Amendment and ask this Coudrpinthe
Administrative Officefrom enforcingthose restrictionagainst them. The Offidmitsthat the

Codelimits the plaintiffs’ protected speechBut it insists that the newlesare “necessary to
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maintain the publis confidence in the Judiciary’s work.” The question is whethatvery
legitimateconcern outweighs the Code’s significantden on the employees’ speechhe
Court concludes thator most of the challenged restrictions, it does rnibwill therefore grant
the plaintiffs’ motion for a preliminary injunction and prohithe enforcement of those
restrictions.
.  Factual Background
The Administrative Office ¢r “AO”) provides fegislative, legal, financial, technology,

management, administtive, and program support services to federal coudgdicial

Administration U.S. Courtshttps://perma.cc/CW2BQ2M (last visitedAugust 2 2018). The
agencyis housed in an office building about a half mile from the Supremet@ndhassome
1,200employees Mostaredivided between three departments: Technology Services;
Administrative Services; and Program Services. Technology Sehegesimplementhe
judiciary’s IT policies Administrative Services is responsible for human resouiinesce, and
facilities. Program Servicggerformsa broader range of functioardrom coordinating judges’
travel, to evaluating casmanagement systems,deerseeinghe operations of théederal
probation and pretrial serviceffices

The plaintiffsbothwork in Program Servicespecifically its Defender Services Office
Lisa Guffeyis an attorneyadvisor who oversedhe operation of federaleferder offices and
courtappointedattorney programs around the country. Decl. of Lisa Guffey Supp.Rvieitm.
Inj. ("Guffey Decl”) § 2. ChristineSmith evaluates the IT and cybersecurity needs of defender
offices Decl. of Christine Smith Supp. Md®relim. Inj. (“Smith Decl.”) { 2.Both interact with
federal judgesnd their staffe handful of timegper year, but neithgrlaysany role inmanaging

or deciding individual casedd.  3-4; Guffey Decl. 1 3.



Prior toMarch 2018 nearly all AO employees (besides a few Hig¥vel “designated
employee®) could engage igertainoff-duty “partisan actity”—that is, activityrelated to
political partiesand to elections and candidates affiliated whibseparties Thesgyermissible
activitiesincludedpublicly expressing viewaboutcandidates, displaying political signs and
badgesjoining political marties,contributing to peties and candidateand attending political
fundraisers. With respect to state and local (but not federal) o#icgdpyees couldlso
endorse or oppose partisan candidates for office, drive votesfitmpbehalf of pares or
candidates, and organize fundraise&uffey Decl. Ex. D8 260(a){f) (AO Code of Conduct,
2016 version).

The plaintiffsengaged in activities permitted undkee old policy. Ms. Guffey, an AO
employee since 2010as donated to the Democratic Maal Committee and to individual
candidates, posted yard signs for local candidates, attpadigshnfundraisers, and posted
opinionsabout candidates on social media. Guffey Dg&B. Ms. Smith with the AO since
2016,has participated similarly arfths also volunteered for local candidates. Smith J§&-
8.

The AOis led by a Director, wha appointed by the Chief Justice of the United States
following consultation witithe Judicial Conference @roup of judges responsible for
policymaking inthe federal cour)s See?28 U.S.C. § 601. The Director has powentake rules
“prescribing standards of conduct fatministrative Office employe€s Id. § 604(f).

WhenJame<C. Duff became thé&Q’s Directorin 2015,heand hisDeputy Director
begarreviewingthe agency’'oliciesand procedures. Thelecidedthat the Code of Conduyct
which had not been updated in about 20 yesdrsuld be revised to make it more consistent with

the code that applies the judiciatbranchemployees who work ifedeml courthouses around



the country Decl. of Gary A. Bowden Supp. Def.’s Opgdifi 2-3. They draftechew
restrictions on partisan activity tairror those that apply to cotmbusestaff (like employees in
the Clerk’s Cffice, in payroll, orin thelT department) These restrictionsre somewhdess
stringent than those that apply to judges and themediatestaffs (like judicial law clerksand
court reporters assigneddarticulagudge. Id.; see als® Guide to Judiciary Policy, pt. A,
ch. 3 at 3 https://perma.cc/P343Y6U (Code of Conduct for Judicial Employeges)

Director Duff announced thevisedCode in a July 2017 memorandum addressed to
AO employees. He explained that the’a@odewas “out of step” with the couwide code of
corduct. Guffey Decl.Ex. A, at 1. This “failure to keep pace,” he suggested, “conflicts with our
significant and important efforts to communicate with the counsitaie unity of purpose
between the AO and the courts, and that the AO is very much grainpart of the Judicial
Branch and not an independent, isolated agency in Washington,|@®CThe memorandum
included a chart summarizirige important changes in the Code’s restrictiddsat 19. The
gist was that theevisedCode added a few new restrictions on partisan activity in connection
with federal offices (which, again, was previously regulated), arabtaah new restrictions on
activity in connection with state and local offices (which before mastlyunregulated) Id. at
19-21. Employees were told that violations would leadliscipline. Guffey Decl. 1 1517,
Smith Decl. 1 1214.

TherevisedCodetook effectonMarch1, 2018. Soon aftecounsel for the plaintiffs
sent a letter to Director Duff protestitige applicationof the Code to his clientDirector Duffs
replyreiterated his statement from the July 2017 nramdumthat the Code was updated “to
achieve consistency with the Judicial Code of Conduct . . . thaeapplall employees of the

federalJudiciary.” Guffey Decl.Ex. B, at 1.He furtherexplained that thAO Code like the



code forcourthouseemployee®n which it wasnodeled sought to protect “[tjhe government’s
interest in preserving public confidence in the integrity ofutliclary’—an interest even
weightier than that of preventing “the appearance of corruptidreihegislative and Executive
Branches.”ld. The letterconcluded:
By limiting only partisan political activities of employees while®waling for their
nonpartisan and civic engagement, the revised AO Code of Conducpagiely
balances the First Amendment right of employees to comment orrsratriblic
concern with the compelling publicterest in preserving the pubkctonfidence
in the integrity of the federal Judiciary, as does the brandh Code from which
it is adopted.The publics perception of judicial integrity is a government interest
of the highest order.
Id. at 2.
On May 31, 2018, the plaintiffs filed a complaint anehotion for a preliminary
injunction. Theyclaim that the following nine restrictions violate their rightsler the First

Amendment

a. expressing opinions publicipcluding on social media or via articles or letters
to the editor, regarding a political party or partisan candidateffice;

b. wearing or displaying partisan political badges, signs, or buttons;

c. driving voters to polls on behalf of a politiqadrty or partisan candidate for
office;

d. contributing funds to a political party, political action coithee, or partisan
candidate for office;

e. attending partisan fundraisers;

—

. being a member of a partisan political organization;

attendng events for a partisan candidate for office;

> @

. organizing events for a partisan candidate for office; and

I. attending party conventions, rallies, or meetings.



Mot. Prelim. Inj. at £2.! Theyseek to halt enforcement thfoserestrictions with resgct toall
AO staffexceptthesix highlevel “designated employeé&sThe Court held a heariran July 16,
2018.
II.  Legal Framework for Government-Employee Speech Restrictions

The First Amendment prevents the government from abridging the freefigpeech,
and the partisan activity restricted by the Caddoubtedlys speech. So if the government
tried toapply the Code’s restrictions to ordinary citizeihsvould be alearcut violation of the
First Amendment.

It is well-established, though, that the government has more pgowartailthe speech

of its employees than it does that of “the public at large.” Unite@$Sta Nat'l Treasury

Employees Unioif“NTEU"), 513 U.S. 454, 465 (19). When the governmengstricts

employes’ off-duty speech ofimattes of public concern” like politics, courts appiye

balancing testrom Pickering v. Bbard of Education391 U.S. 5631968) to decide whether the

restriction is justified. Unddrickering the governmentan restricthis type of employee
speeclonly if its interest “in promoting the efficiency of the public services it performs through
its employeesoutweighsthe interests of the [employee], as a citizen, in commenfing u

matters of public concerni.’Janus VAFSCME,Counc. 31, 138 S. Ct. 2448, 2472 (2018)

(alteration in original(quotingHarris v. Quinn 134 SCt. 2618,2642 (2014)).

ThePickeringtest developed in cases involving esfédisciplinary actions against

individual employeebased onltose employees’ speecBeelJanus 138 S. Ct. at 2472Courts

! The plaintiffs do not conteshe Code’otherprohibitions includingthose orholding
partisan office, being a poll watcher or challenger for a candidate,ingtat circulating a
nominating petitionandtaking active part in managing a campai@eeGuffey Decl. Ex. A, at
2 (memorandum summarizing restrictions).



since then have recognized that the test requires closer scrutiny of émargemt’s interest in
cases like this one, wheranstead of responding to disruptive speech through individualized
“supervisory decision[s}~it has enacted a prospective rule with “widespread impddt.”
(quotingNTEU, 513 U.S. at 468).To justify this sort oforospective rule,the government
must shoulder a correspondingly ‘heav(idslirden, and is entitled to esiderably less
deference in its assessment that a predicted harm justifies a pammitagement on First
Amendment right$ 1d. (alteration in original) (quotiniTEU, 513 U.S. at 47576).
Specifically, the governmetfimustshow that the interestd both potential audiences
and a vast group of present and future employees in a broad range of @nelskitire
expression are outweighed by that expression’s ‘necessary impaet actuhl operation of the
government.” NTEU, 513 U.S. at 468juotng Pickering 391 U.S. at 571)“Necessary
impact” means that the employee speech will cause harms that are “real, elgtamejectural,
and thathe regulation will in fact alleviate these harms in a direct and matexial 1d. at 475

(quotingTurner BroadSys, Inc. v. FCC 512 U.S. 622, 664 (1994)Rut another way, the

government must show “that the regulation’s sweep is ‘reasonabéssary to protect the

2 This is a rare context where courts deééss to prospectivaules than to atioc
determinations.SeeNTEU, 513 U.S. at 468 (“We normallyeord a stronger presumption of
validity to a congressional judgment than to an individual exeestdisciplinary action.”). The
Supeme Court has explained that tarsomaly is justified by the speephotective purpose of
the First Amendment: wides@e@restrictions chill more spee@mnd do so beforéhe speech
occurs. 1d.; see als@lanus 138 S. Ct. at 2475anjour 56 F.3d at 91 Several Justices find this
approach “perverse” because of “the greater regularity of rulemaking alessbe danger of its
abuse,” and have argued that it is not truly demanded by the caséalamws 138 S. Ct. at 2494
(Kagan, J., dissenting) (“Nothing iNTEU] suggests that the Court defers only to ad hoc
actions, and not to general rules, about public employee speech.”). hééassthe notion that
the government gets “considerably less deference” when defendiad tules waseaffirmed
by the Supreme Coujtist last term.1d. at 2472 (majority opinion).




efficiency of the public service.”"Weaver v. U.S. Info. Agen¢y7 F.3d 1429, 143®.C. Cir.

1996) (quotindNTEU, 513 U.S. at 475).

The Supreme Court hast had occasion to apglye Pickeringframework to speech
restrictions on judiciabranch employeesButthe Court has twice used it to review rules for
other federal employees,dthose decisions help situate this caseNTEU, the Court held that
the government could hdan federal employees “from accepting any compensation for making
speeches or writing articlés513 U.S. at 457. While recognizing the government’s “powerfu
interest in assuringhat federal officers not misuse or appear to misuse power by accepting
compensation for their unofficial and nonpolitical writingdespeaking activitiesthe Court
found that the ban was not “a reasonable response to [thatf ttasgely because it swept in
“an immense class of workers with negligible power to confer favotha@se who might pay to
hear them speak or to read their arti¢lelsl. at 472-73.

NTEU distinguishedhe other Supreme Coudecision inthis areal.S. Civil Service

Commission vNational Association ofetter Carriers413 U.S. 548 (1973)There, the Court

appliedthe Pickeringframeworkin upholdingthe Hatch Act’s restrictions on the partisan
activity of executivebranch employeedd. at 551. TheHatch Actprohibitscertainemployees
from taking ‘an active part in political manament ompolitical campaigns—including, for
example serving as an officer in a partisan organizatanganizinga partisan fundraisgor
circulating a nominatingetition.® 5 U.S.C. § 732(®)(2)(A); see5 C.F.R. § 734.409(a), .410(b),

.411(e) The Court found that the Astruck aproper balance between employees’ speech rights

3 At the timeLetter Carriersvas decided, the partisactivity restriction applied to all
federal executive employeeSee413 U.S. at 5681 (citing 5 U.S.C. § 7432 (1972)t now
applies only to certain higlkevel employees, employees of investigatory agencies, and
administrative law judgesSee5 U.S.C. § 7323(b)(2)(B) (2016).
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on one hand and several government interests on the dtt@t).S. at 567Those interests
includedensuring that laws aexecutedwithout bias or favoritism for or against any political
party”; avoiding the appearance of such bias; preventing the assenfibliecdl employees into
“a powerful, invincible, and perhaps corrugtipjcal machine”; and, relatedly, ensuring that
employees would be “free from pressarel from express or tacit invitatiom vote in a certain
way or perform political chores in order to curry favor with thepesiors rather than to act out
their ownbeliefs.” Id. at 566—66 Letter Carriersalsorejectedcontentionghat the Hatch Act
was impermissiblyagueandoverbroad: thetatutoryterm “an active part in political
management or in political campaigreld been clarified through rulemaking aimdportantly,
it left certain expressive activities untouched, including an eysplsability “to express his
opinion on political subjects and candidateRl” at 575-76.

[11. Analysis

Against that legal backdrome plaintiffs seek a preliminary injunctiom halt

enforcement of several partisaativity restrictions in the revised AO Code. They are entitled to
aninjunction if they showhat (1) they are likely to succeed on the merits; (2) they are likely to
suffer irreparable harm in the absence of preliminary relief; p#tance of equities tips in

their favor; and (4) an injunction is in the public interéafinter v. Nat. ResDef. Council, Inc,

555 U.S. 7, 20 (2008)The Courtwill take thesefactors in turn.

A. Likelihood of Success on the Merits

Again, the Court’s task&n the meritss toweigh the Code’s burden on the current and
future expression of AO employees agathstrestricted expressionsdeal harm“on the actual

operation of the governmentRTEU, 513 U.S. at 475.



Before turning to that balancing, opeeliminary note The government hasfferedno
basis on which to distinguish theo plaintiffs herefrom other AO employee® whomthe
challenged provisionalsoapply. Andthe Court sees n@levant line to be drawrnCf. NTEU,
513 U.S. a#78(declining todetermindegality of banning honoraria fdmore senior officials”
not before the Coutiecase the government “conceivably might advance a different
justification for an honoraria ban limited to [those] offisi{ Thus, inevaluating the Code’s
restrictions the Courtwill considerits effects—its burden on employees and its benefit to the
governmemnt—as applied to the partisan activityaf AO employeesexcept for the six high

level “designated employees” not at issue in this c&seSanjourv. EPA 56 F.3d85, 92-93

(D.C. Cir. 1995) (en banc)
1. Burden on AO Employees
The government accepts, as it mtisat AO employeedave a strong interest freely
participating in partisan politicdt also concedes that the challenged restrictions strike at the
core of that interestTheypreventemployees from publicly exprasg opinionsabout parties
and candidatedrom displaying political messagespm contributingto parties and candidatés,
andfrom openlyassociating with political partiesAll of these activities are squarely protected

by the First AmendmentSeeMills v. Alabama 384 U.S. 214218 (1966)“[A] major purpose

of [the First] Amendment was to protect the free discussion of goestal affairs . . . of course

41n upholding a ban on campaign contributitwyfederal contractors, the D.C. Circuit
suggestedhat restrictions on employee or contractor contributions might tockee “closely
drawn” to an asserted government intereat arguably‘lessdeferentidl standard than the one
governing restrictions on employee speech set fofidkeringandNTEU. SeeWagner v.
EEC 793 F.3d 1, 7 (D.C. Cir. 2015) (en banc). Because this Court ultimatelyidesdhat the
AQ’s contribution restriction fails even under tR& EU standard, it need not resolve whether a
more stringent standard is proper.
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includ[ing] discussions of candidates.Minn. Voters Alliance v. Mansky, 138 S. Ct. 1876,

188 (2018) (“[The state’s] ban on wearing apylitical badge, political butin, or other
political insignia’plainly restricts a form of expression within the protection of th&t F

Amendment’); Buckley v. Valeg 424 U.S. 119(1976) (A restriction orthe amount of money

a person . .can spend on political communication during a campaign necessarily rédeices
guantity of expression by restricting the number of issues distubsedepth of their

exploration, and the size of the audience reathddusper v. Pontikes414 U.S. 51, 57 (1973)

(“The right to associate with the political party of one’s choice iatagral part ofthe] basic
constitutional freedorfof associatior]”). AO employeesre forbidden from taking part in these
activities rot just while on duty, but also on their own tianred in their own communitiesThe
resultingburden isasseriousas they come

The government seeks to downplaig thurdenby emphasizinghat employees may still
engage imon-partisan political expressin, so long athat expressiodoes not “tend to reflect
adversely on the dignity or impartiality of the court” or interferénwhiteir duties Guffey Decl.
Ex. A, at 17 AO Code§ 260(b); seeid. at 2 (Director Duff's memorandum)But partisan and
nonpartisanpolitical expressiomave distinct value a representative democracyullF
participation in our system requires the ability to voice supporeforesentatives, not just for
their policies SeeBuckley, 424 U.S. at 14 (“Discussion of pitblssuesand debate on the
gualifications of candidates are integral to the operation of thensydtgovernment established
by our Constitutiori.(emphasis added))And, for better or for worsepolitical partiesarethe
primary mechanisrfor choosingour representativedn short, the Code’s restrictions impase

significant First Amendment burden on AO employees’ rights ofdpeech
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2. Interest of the Government

Isthe Code’sdburdenon those rightgustified? Answering that questioiirst requires
pinning down the government interest at stalsits description has evolved since Director Duff
initially issued the revise@ode. The memorandum introducing the revisi@mphasize the
need for “unity of purpose” betweghe AO andhe courtsandhighlightedthe fact thathe AO
Code was previously “out of step” withlesfor other judicial employeesGuffey Decl.Ex. A,
at 1. Director Duff's letter responding to plaintiffsounsekimilarly focusedn equalizng AO
employees witltourthouse employee$eeid. Ex. B.at 1-2 (“Adopting the same standards at
the AO regarding partisan political activity that govern the conduall pfdicial employees
across the country is necessary to maintain the public’s confidetiee Judiciary’s work).

This “unity” rationalehas intuitive appeal. I&ing identical restrictions on all judiciary
employees may serve thrthy goal of publicly recognizinghe AOs integralrole inthe
judicial brancfs work andoverallmission But achievingunity for its own sake cannot justify
extending an existing speech restriction to a new group of emplayese jobfunctionsand
workplace location distinguish them from those already covdfadhiformity were enough, the
requirement thiaa restrictiots sampe be reasonably tailored would be meaningless; the scope of
any restriction could be expanded to serve the interest of “treatingepediqel.” Rather, the
government’saassertednterest must beethered to the speeahd to the speaker it is restricting
SeeNTEU, 513 U.S. at 473 Congress reasonably could assume that payments of honoraria to
judges or higkranking officials in the Egcutive Branch might generate [an] appearance of
improper influence.Congress could not, however, reasonably extend that assumptiorato
immense class of workers with negligible power to confer favothase who might pay to hear

them speak or to read their artici@¢s The First Amendment may alloaregulatiorto cover
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more employees thaaabsolutelynecessary to sernthatassertednterest. But if the AQvishes
to treat its employees likeourthouseemployeesvith regard to their partisan activity, it must
provide some independent reason justifying that equal treatrentthatthe AO employees’
partisan activity would harm the governmensome wayand thathe restrictions will mitigate
that harm. Seeid. at 475°

Recognizing that bareinterest in alignment cannot support the Code’s restrictions, the
governmenin its briding emphasizes a different interetat of“preserving the public’'s
confidencé in the “integrity and impatrtiality” of the judicial brancibef.’s Opp’n at3.

Protecting the appearance of judidiategrity andimpartiality iswithout doubta

governnent interest “of the highest orderWilliams-Yulee v. Florida Bar Ass'n135 S. Ct.

1656, 1666 (2015upholding state ban on solicitation of funds by judicial cand&}agee also

Hodge v. Talkin 799 F.3d 1145, 1150 (D.C. Cir. 2015) (noting “the government’s long

recognized interest[].. in assuring the appearance (and actuality) of a judiciary uninfluenced by
public opinion and pressure”’Because judgesaveno influence over eithethe sword orthe
purse;no direction either of the strength or of the wealth of the society;@mdake no active
resolution whateve't the efficacy of their decisions depends on pubdispect The Federalist

No. 78, p. 48 (C. Rossiter ed. 196 1A( Hamilton); seeWilliams-Yulee 135 S. Ct. at 1666

(“The judiciary’s authority . . . depends in large measure of thaegwillillingness to respect
and follow its decisions.”) Thatrespecwill erodeif the publicbelieveshatjudgesmerely
channepolitical will—let alonethe will of their favoredpolitical party SeeThe Federalist

supra at465(“[L] iberty can have nothing to fear from the judiciary alone, but would have

5> Therestrictions on courthouse employees not before the Court, and the Court
expresses no opinion on their constitutionality.
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everyhing to fear from its union with either of the other departs®nt The Constitution’s
grans of life tenureand fixed salarieareperhaps thenainsource of insulation between
judging and politicsbutno one doubts that the government has the power beymndthose
structural guaranteesparticularlywhen it comes to rasttions on judges themselveSee, e.g.
28 U.S.C. § 455(a) (requiring a judge‘tbsqualify himselfin any proceeding in which his

impartiality might reasonably be questionedBauer v. Shepard®b20 F.3d 704, 71 (7th Cir.

2010)(upholding provision prohibiting state judges from making speeches orf béhal
political organization or publicly endorsing candidates)

Yet theinterest in preserving public trusttine judiciary no matter howotent cannot
be waveds a talisman tjustify all restrictiors on judicial employeesDeciding whethethe
government’snterestcarriesthe dayrequiresclarifying what exactlythe governmenfears See

Republican Party of Minnz. White, 536 U.S. 765, 775 (2002) (“Clarifgbout the meaning of

‘impartiality’] is essential before we can decide whether impartiality is indeed a ¢tomgéte
interest, and, if so, whether the [challenged provision] is ndyr@adored to achieve it.”).How,
precisely, might the judiciary’mtegrity or impartiality be questioned if the plaintiffs or their

colleagues were to engage in thetrictedactivities?

Neither the memorandum announcing the new restrictions, nor @ifgaff's letter in
responséo the plaintiffs’ objections, nor even the government’s brigg@ffers a particularized
answer to that question. Based on counsel’s presentation at the heatimgthe government’s
concern seems to lleatthe public willseeAO employee®ngagingn partisan activityand
believethat partisanship has infected the judicial decisionmaking proc@ssHr'g Tr. at 36-
31. Thatbeliefcould take one of several form3$he public mightthink that AO employees will

try to exert partisan pressure on federal judgegher byhindeing judgesappointed by

14



presidents of their disfavorgmhrty, by favoring judgesssociated withheir preferred party, or
by trying toinfluence the outcome @hrticular casem ways that furthetheir partisan
preference Alternatively,the publiccouldthink that theexpressegartisan preferenced AO
employees reflec partsan bent in the judicial branels a whole

The government has concedédtnone of thosdeliefswould berooted inreality. The
relevantAO employee$iave noactualability to influence a court’s process of managing or
decidingindividual casesHr’'g Tr. at24. Nor do judges play argirectrole in hiring or
supervising ACemployeesandin factthe two groups have limitezbntact So save for
egregious malfeasance, an AO employee couldwaythe aitcome of a case if she tried.né
there is ndactual basis-certainly the government has not offered-a#igr thinking thatthe
partisan politicaliews of AO employee@vhatever they may begflectthoseof judges
generally

But because thgovernment haan interest inpreserving theppearance of
impartiality—separatérom its interest in guaranteeiragtual impartiality—thatconcessiomoes
not defeathe government’gosition Moreover, lecause¢he concept of public trust in judicial
impartiality “does not easily reduce to precise definition, nor does it lentitagedoof by

documentary recortWilliams-Yulee 135 S. Ct. at 166The Courtwill give more deference to

the government’gredictions of harnmere than would bproperif the government had asserted
a different interest The nebulousmature of thegovernmeris asserted interestlows it torely on
predictedharms tahe public's perceptiorof judicial integrity—i.e., realistic hypotheticalef

how partisan activity restricted under the Codaldlead the public to believe thttejudiciary

is not behaving impartiallylt need not point tdocumentargvidenceshowingthatemployes’

activities haveeroded public confidence in the past and will continue to do so ifiedstricted.

15



Ci. NTEU, 513 U.S. at 4721oting the lack ofevidence” supportinghat“the vast rank and
file” of employees‘misuse or appear to misuse power by accepting compensation for their
unofficial and nonpolitical writing and speaking activitlesSanjour 56 F.3d aB8 (focusing on
government’s failuret6 demonstrate that the severe measures at issue here were adopted to
address genuinely experggd harmy.®

Evengiving the government the benefit of the dautmweverthe Court concludes that
its asserted interest maintaining the appearance of judicial impartiality fails &tify mostof
the challengedestrictions

a. The Court findghat tworestrictionsdo pass musteand they aréghetwo that also
appear in thédatch Act Again, the Hatch Acfforbidscertain executivdranch employees
including all administrative law judges and all employees of lawreafent agencies like the
FBI and CIA—from “tak[ing] an active part in political management or political campaigns
5U.S.C.8 7323(b)(2)(A) The Supreme Court has twice upheld that restriction (even as applied
to all executivebranch employees) as consistent with the First Amendngdl etter Carriers

413 U.S.at564; UnitedPublic Workersof Am. v. Mitchell, 330 U.S. 75, 1634(1947). And

as relevant here, the restrictibas been construéd includeprohibitions ontwo activitiesthat
are alsoforbidden bythe AO Code(1) organizingor managng political rallies or meetingand
(2) driving voters to the pollen behalf ofa party or candidateCompareGuffey Decl.Ex. A, at

2 (memorandum ré&O Codé, with 5 C.F.R. §8734.404,412(Hatch Act regulations)

® Plaintiffs’ counsel endorsed this approach at the hearing, concedirbelyovernment
should “be given a little more leewahen trying to fashion rules that are designed to promote a
more nebulous interest” like the appearance of judicial impartiatiyg Tr. at 4 see alsad. at
34-35.
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True, theSupremeCourt’s approval ofheir application texecutivebranch employees
does nonecessarily meanthattheysatisfy the First Amendment applied toAO employees.
There are justificationsupportingrestrictionsin the political brancheshathavelessforce in the
judicial branch—namely,thatthe restrictiongprotectrank-andfile civil servantsfrom pressure
from higherups to perform political chores in order to curry favor with their sigrs’ or,

worse, tovote a certain wayLetter Carriers413 U.S. at 56; see als?NTEU, 513 U.S. at 470

71 (“[T]he HatchAct aimed toprotect employeestights, notably their right to free expression,
rather than to restrict those righijs

Neverthelessgiven courts’ solicitude fotheimageof the judiciary theCourt believes
that thegovernments justified in imposing thesevo restrictiors on judicial-branchemployees
Both restrictiongarget activitythat involvesnot simply a personal display partisan
commitment, but rather an affirmative effort to enlist the partssguport of others-at least
more so than thether AO Codeestrictionsthat have n@nalogs in the Hatch ActAttendinga
Republican rallyeflects personal preferenaaganizing oneequiresrecruitingothersto the
cause Likewise, driving voters to the polis a(fairly time-intensive)effort to rack up votes for
your side A member of the public coulthore plausiblywiew thesewo activities as evincing a
partisartie so durable that tould affect an AO employeefrerformance of her dap-day
duties. That beliefwould bemisguided But a laypersomight not fully understand the
relationship between the AO afetleraljudges themselvesHe might believe that ®
employees who engaged in those activivesild exert pressure on judges and their immediate
staff to decide cases a certain way or, even more cynicallyjd hamper judges appointed by

presidents of the opposite parfihe two restrictions that invodv‘active” participation in
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partisan management and campaigring the sense meant by the Hatch-Aseemmore likely
to instill that belief tharthe remaining restrictions.

In any event, th&upreme Court hdsinhesitatingly” upheldhese tworestrictionseven
as applied to rankndfile executivebranchemployeesLetter Carriers413 U.S. at 556, and it
did so in part based on the government’s interest in avoiding the appedranthose
employees were “practicing political justicéd’ at 565 So while the @urt is not fully
convinced that the government has@uaiately justifiedhese restrictionwith respect taank
andfile AO employeesit cannot say that the plaintiffs are likely to show that they teatiae
First Amendment

b. By contrastthe Code’sremaining sevenrestrictions—thoseconspicuoushabsent in

the Hatch Act—arelikely invalid under the First AmendmenThose restrictions prevent AO

" The Hatch Act’s prohibition on active partisan participation does preestsin
emgdoyees from engaging mmubsets of activity that fall within these seven AO Code restrictions:
The AO Code broadly prohibits “expressing opinions publicly, inclgain social media or via
articles or letters to the editor, regarding a political party or partandidate for office”; the
Hatch Act for the most part allows public expression, but it pitshibessages madan‘concert
with” a candidate, partisan group, or political party. 5 C.F.R. 8§ 734.402. p{y¥as cannot
be members of a partisan political organization or attend partisdrafgers; the Hatch Act bars
only leading or founding partisan groupandorganizing fundraisers.ld. § 734.409.410.

In light of the Court’s approval of two AO restrictions with giela in the Hatch Act,
this limited overlap raises a question: If the Hatch Act’s restrictions afel laut the AO
Code’s corresponding (and broader) restrictions are invalid aenyrhouldn’t the Court
attempt to narrow the AO Code restrictions to align with those in gdbehHAct? While courts
do sometimes impose those sorts of “saving constructions” onlatvare unconstitutional as
written, the Court hesitates to go down that road here. For one, theamewthas not so much
as suggested the possibility of narrowihgse restrictions. Even if it had, “the words of the
[challenged restrictions] simply leave no room for a narrowingtcoction.” Bd. of Airport
Comm'rs of Los Angeles v. Jews for Jesus,,l482 U.S. 569, 575 (1987). Nor is there
anything in the reord suggesting that Director Duff in imposing the restrictions aaw
difference between the risks posed by “active” involvemiarthé sense meant biye Hatch
Act) and that posed by other partisan activities. The Court declineaftéamiguage from the
Hatch Act onto the AO Code on its own initiativBeeNTEU, 513 U.S. at 479 (citing the
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employees fronfl) expressing opinions publichegarding a political party or partisan candidate
for office; (2) wearing or displaying partisan political badges, signs, or buyt{@nheontributing
funds to a political party, political action committee, or partisamdidate for office;

(4) attending prtisan fundraiser¢b) being a member of a partisan political organization;

(6) attending events for a partisan candidate for office;(@pdttending party conventions,
rallies, or meetings.

Thegovernmentaces an uphilbattle in defending these rdstions It hasnot offered
anyevidence that, in the twenspme years during whiaghany ofthe prohibitedcactivities were
allowed(at least with respect to state and local officasy member of the public noticed tha
AO employees engaged in theret alone that the public viewdtatengagement as reflecting
poorly on theimpartiality or integrityof thejudicial branchas a whole Under afaithful
application of the Supreme Court’s framework for evaluating bemagoyeespeech
regulationsthe absence of ampcumentedharm to public perceptiowould doomthe Code’s
restrictions SeeNTEU, 513 U.S. at 472

Again, though,the nebulous nature of the government’s intarestaintaining the
appearance of judicial independemisanands mordederence than is proper in other casBsit
evenallowing forlooser predictioaof harm the governmenhasnot met its burdewith respect
to these seven restrictions. It Isigiggledo generata singleconcrete example-even a
hypothetical one-wherean AO employee’s participation ithe prohibitecactivitieswould
cause a member of the publeasonablyo question the impartialitgr integrity of particular

judges or the judiciary as an institution

“obligation to avoid judicial legislation” in declining to impose &%as requirement for the
[invalidated] honorarim ban”).
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This isnot surprising.At thecore of eachestrction lie run-of-the-mill actsof civic
participation likespeaking out publicly about a candidate, joiningl@nating to a partygr
attending a rally Theseareactions that, in the eyes of a reasonable member of the pebhkal
only thattheemployee is politally engaged and prefers a particular candidate or.pBidye
give rise to a justifiable inference that the judiciary has beewcted by partisanship

What about th@erceptiorthat AO employees who engage in these activitiggt try to
influence pdges or cas@sFor a member of thpublic tosee someone engaged in restricted
activity—say, attending a raly-anddraw the inference that the government fesnsould first
need to know that the participant is an AO employ€®, in the case of a campaign
contribution,the publicwould need tdearn of AO employees’ donation historjedt would then
needto draw three tenuous conclusiorarst, that attending ally reflects gpartisan
commitmentserious enough tofluencean AO employee’s performance of her job duties.
Second, thathe politically inclinedadministrativeemployee could meaningfullgfluence
judicial decisionmaking And third, thattheemployee would choose &xert that influence
notwithstanding its obgus improprietyandits nearcertain violation of other provisions in the
AO Code® A member of thgublic might be forgiven for believing ome two of those links,

butthe Court cannot uphold these restrictions based on the speculatitatéa@might accept

the whole chain SeeNTEU, 513 U.S. at 476 (attaching “weight to the powerful and realistic

presumption that the federal work force consists of dedicated and hiencixallservants”).

8 Namely,Canon 1 states that “[a]n independent and honorable judiciargigpensable
to justice in our society. Public service in the judiciary is a puhlgt trequiring employees to
place loyalty to the Constitution, the laws, and ethpceidciples above private interestsGuffey
Decl. Ex. A, at5. And Canon 3 requires employees to “diligently discharge the respatmssbil
of the office in a prompt, efficient, nondiscriminatory, fair, anof@ssional manner.1d. at 8
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What about employees engaging in more extreme displays of partiedrtsay,
vitriolic social media postingsr cable news interviews? Absent any evidence that such
behavior was a problem in the past, the government’s speculatianrtiigiht occur inthe future
cannot justify a broad rule that sweeps in a magnitudeooébenign partisan activitySanjour
56 F.3d at 9798 (“In performing thePickeringbalance . . . the courts must consider whether the
challenged statute or regulation is tailored to address the harrhélgdvernment allegedly
aims to protect.”).And, importantly, theAO could readily address outliers through attes
fact, isolated disciplinary actionsSeeg e.qg, Guffey Decl. Ex. A, ab (AO Code’s Canon 2,
which prohibits employees from “engag[ing] in any activities thatild put into question the
propriety of the employee’s conduct in carrying out the duties of theeff

If the fearis insteadthatthe public will view the partisan activity of an AO employee as
representing thpolitical bent of the judiciary as a wholdne Codés restrictions aréoo broada
response The Coddorbids partisan activity even where the participdoes not identify herself
as a judiciabranchemployeeand even where the activity takes place nowhere near the AO’s
offices in Washingtol Evento the extent that the public can discern that the participaotk
for the AO, the Courinds it unlikelythat an administrative employee’s partisan acts wgiviel
rise to an inference that the judiciary is itsefpartisan institutionAO employeesatfter all,do
not work in courthousesr interact with litigantsand their job titles do not suggestya

relationship with judges or their imnmediate staffs

® The casemight well be different if the Code restricted only-daty partisan activity, or
even offduty activity with a publicly visible nexus to the AO (for exampdentifying one’s self
as an AO employee m social media post ohne byline of an o@d).
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At the hearinggovernment cowsel suggestea variant of thisconcernthat thepublic
could comeo viewthe AO as favoring one pariy the aggregate, perhaps based on public
records oemployeestampaigrcontributions Hr'g Tr. at 30. The idea being thaif the public
thought the AO waslled with supporters of one partig,could think (incorrectly) that the
judiciary had a similar partisan tilfThe legitimacyof that concernhoweverdepends on the
premisethat a larggercentagef AO employees share a partisan viewpoint. fnamisehas
no support in the recordevenif it did, the Court wouldhesitateo relyon it because it is
transitory {t would evaporate if the A®ecamanore ideologically balancé@nd it would lead
to a bizarre resultpolitically homogenous agencies could be subjected to tougher partisan
activity restrictions merely because of their homogeneity)

At bottom, nstead of explaining concretely how AO employees’ engagement in the
restrictedactivitieswould lead to public distrust of the judiciary, the government hasstensly
retreated to generalities. dorrectly noteshe paramount importancé public trust in thecourts
and the fragility of that trustHr’'g Tr. at 27, 3233. But withouta plausible showing that these
interestawill actually be jeopardized, their bare invocation casnpporimposing new speech
restrictions orhundreds oémployeesvho have little interaction with judges litigantsandno

power over the managementresolutionof cases SeeLiverman v. City of Petersbur@44

F.3d 400, 40809 (4th Cir. 2016)despite granting “wide degree of deference” to police
departmentstriking downits “sweeping sociatmedia restrictions onfficers becausé¢he
assertion that officers’ comments would destroy “camaraderie” amdrfcmity trust” vas

overly speculative) As was truef theban on government employees receiving honoraria for
outside speeches and writings, Hig] speculative benies the[restrictions]may provide the

Government are not sufficient to justify tlusidely craftecdburden ofemployees’jfreedom to
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engage in expressive activitiedNTEU, 513 U.S. at 477The plaintiffs have shown a strong
likelihood of success onéhmerits of their claim that these restrictions violate the First
Amendment.

B. OtherPreliminary Injunction Factors

In addition to showing a likelihood of success on the meggigantiffs seeking a
preliminary injunction must also shawat theyarelikely to suffer irreparable harm in the
absence of reliethat the balance of equities tips in their fg\ard that an injunction is in the
public interest.Winter, 555 U.Sat 20. In First Amendmentasesthough a strong likelihood
of successs dften “the determinative factor in the preliminary injunction analysPursuing

America’s Greatness v. FE831 F.3d 500, 511 (D.C. Cir. 201@)ternal quotation omitted)

That is true here.
With respect to theestrictions that likely violate thieirst Amendment?The loss ofirst
Amendment ‘freedomdpr even minimal periods of time, unquestionaliystitutes irreparable

injury.” 1d. (quotingMills v. District of Columbig 571 F.3d 1304, 1312 (D.C. Cir. 20R9)t

alsofollows from the Court merits analysis that the harm these restrictions inflict on empgloyee
outweigh the harm their restricted political speech will inflicttbe governmentAnd “there is
always a strong public interest in the exercise of free speech rigbtsviseabridged by an
unconstitutional regulatioh Id.

As for the two restrictions on which the plaintiffs lackubstantialikelihood of success
on the merits: for that reason, and because the equities favor gragewtthe Court delines

to issue an imjnction.
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V. Conclusion
An independent judiciary mdeeda governmeninterest “of the highest ordér,

Williams-Yulee 135 S. Ct. at 1666, and all effortspimtectit—and to preserve its

appearance-should be applaudedut thisparticular effort, laudablas it was, runs headlong
into to another vitatonstitutional principle: the right of citizens, including fealeemployees, to
engage in our participatory democracy through electoral politics.

Given their job responsibilities and the location of theirkplace, the plaintiffs and the
vast majority of their AO colleagues have ability to influence judiciatiecisionmaking or #
handling of individual casedNor can routine expressions of their political preferences outside
the workplace be fairly attributed to a particular judge or the jugiaara whole. As a result,
were Ms. Guffey or Ms. Smith to join the Maryland Republican partgisplay a yard sign
promoting a Democratic House candidate, or donate $200 to the Virdeiddrian party-all
examples oprotectedspeech barred by the AO Cedé would do little to impugn the integrity
or impartiality of thejudicial branchin the public’s eye.So while it is entirelyight for the AO
Director to take measures to strengthen judicial independenctsampearance, those chosen in
this instance must yield to the plaintiffs’ First Amendmaeglts.

The Court will accordingly grant the plaintiffs’ motion for a preliminary injuncti@sto
the following seven partisaactivity restrictions in the AO Code: those on (1) expressing
opinions publicly regarding a political party or partisan candidateffice; (2) wearing or
displaying partisan political badges, signs, or buttons; (3) boming funds to a political party,
political action committee, or partisan candidate for office; (4) attgnohrtisan fundraisers; (5)
being a member of a partisan political organization; (6) attendmigte for a partisan candidate

for office; and (7) attending party conventions, ralliegneetings. Those restrictions may not
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be enforced with respect to any AO employees except for the shlevighemployees not at
issue in this caseThe Courtwill deny the plaintiffs’motion with respect to the othevo
restrictions: those oorganizng events for a partisan candidate for ofacel ondriving voters
to the polls on behalf of a party or candidate.

A separate order accompanies this memorandum opinion.

%‘a%f//&w L. éﬁm

CHRISTOPHER R. COOPER
United States District Judge

Date: August 22 2018
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