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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JEFFREY REVIS,
Plaintiff,
V.

TUSTIN CONSTRUCTION SERVICES,
LLC,

Civil Action No. 18-1479 (CKK)

Defendant.

MEMORANDUM OPINION
(August 21, 2018)

Plaintiff Jeffrey Revidrings this actiomgainst his former employgeFustin Construction
Services, LLC (“TCS”¥or wages allegedly owed following Plaintiff’'s terminatioRending
before the Court is Defenddat[10] Motion for Change of VenueDefendant askthe Court to
transferthis actionto theUnited States District Court for the Eastern District of Pennsylvania
Defendant’s Motion is, in large part, based on thetfattthe partiepreviouslysigned an
agreement containing a forum selection clause wherebystipeyatedthat disputes of this
nature would be litigated in Pennsylvania. Upon consideration of the pleadiregeelevant
legal authorities, and the record as a whole, the @QRANTS Defendant’s motion to change
venue. The Court finds that this action could have beerghtan the Eastern District of

Pennsylvaniariginally, and that private and publicterestfactorsweigh in favor of transfer.

! The Court’s consideration has focused on the following documents:
e Def’s Mot. for Change of Venug Def.’s Mot.”), ECF No. 10;

e Pl’sOpgn to Def.’ s Mot. to Transfer(*PIl.’'s Oppn”), ECF No. 14and
e Def’s Reply to PL.5 Oppn to Def.’s Mot to Transfer VenugDef.'s Reply”),ECF No. 15.

In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decisi®eel CvR 7(f).
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. BACKGROUND

This lawsuit arises frorRlaintiff Jeffrey Revis’ employment witBefendanfTCS. See
Compl., ECF No. 1-3, | ePlaintiff alleges that he was terminated “for no reason other than to
avoid paying” him a bonus and other watfest Plaintiff alleges he iswed. Id. { 24. Among
other things, Plaintiff claimshat Defendant is obligated to pay him $12,000 undéora
Disclosure and Noi&Gompetition Agreement that Plaintiff abskfendanentered into when
Plaintiff wasfirst hired. Id. 1 1820. Plaintiff alleges that “Section 2.2 of the NDisclosure
Agreement provides that Revis is to be paid $12,000 upon termination in consideration for his
not obtaining employment in a territory where Tustin is licensédl.Y 19. Plaintiff alleges that
Defendant hafailed to payhim this amount.ld. I 20. His lawsuit is expressly based, in part, on
this obligation.Id.  30.

Plaintiff originally brought this lawsuit in the Superior Court for the District olu@bia.
Defendant then removed it to this Court based on diversity of citizenSkghNotice of
Removal, ECF No. 1. After filing its Answer, Defendant moteettansfer this action to the
Eastern District of Pennsylvania. That motion has been fully briefed and isrisélution.

1. LEGAL STANDARD

Pursuant to 28 U.S.C. § 14@4, a court may transfarcase to any other district where it
might have been brought “[flor the convenience of parties and witnesses, in tbstiater
justice.” The party moving to transfer venue bears the burden of establishtrgptivenience
and the interestsf justice weigh in favor of transfeSeelnt’| Bhd. of Painters & Allied Trades
Union v. Best Painting and Sandblasting Co., 161 F. Supp. 906, 907 (D.D.C. 1985).

Section 1404(a) vests discretion in the district court to conduct an “individijatiaseby-case”



analysisof whether transfer is appropriat8tewart Org., Inc. v. Ricoh Corpl87 U.S. 22, 29
(1988).
[11. DISCUSSION

Althoughthe parties agree the¢nue igechnicallyvalid in this District the Courwill
nonethelessexercise itgliscretion to transfer this actidathe Eastern District of Pennsylvamma
the interesof justicepursuant to 28 U.S.C. § 1404(determining whether transfer is
appropriate pursuant te&ion1404(a) calls for a two-part inquiryirst, the Court must ask
whether the transferee forum is one where the action “might have been broughdligr 8
1404(a). Second, the Court must consider whether private and public interest factbrnsiweig
favor of transfer.SeeLentz v. Eli Lilly & Co.464 F. Supp. 2d 35, 36-37 (D.D.C. 2006). In this
case, lhe Court concludes that this action could have been brought originally in the Eastern
District of Pennsylvania, and that private and public interest factors weighoind&
transferring the case that court.

a. Plaintiff Could Have Brought this Action in tHeastern District of Pennsylvania

Venuewould have been proper in tB@astern District of Pennsylvaniathis action had
been brought there originally. Plaintiff argues that venue would not have been prityger in
Eastern District of Pennsylvania because “all operable facts took place irsthet DF
Columbia.” Pl.’s Opp’n at 7-8. Even if the Court were to aginaé“all operable facts” took
place in D.G—and it does not-this argument miates the standard for venueignoresthe
factthat venue would be proper in this caseany“judicial district in which any defendant
resides, if all defendants are residents of the State in which the districtesdb@8 U.S.C. §

1391(b)(1).



In this casethe sole DefendanT CS, resides in th&astern District of Pennsylvanidts
principal place of business is locatedhat district, inNorristown, PennsylvaniaSeeDecl. of
James Tustin Sasser, ECF No.2L(fSasser Decl.))Y 2 Plaintiff makes no attempt to dispute
this fact. Accordingly, hisaction could have been brought originally in Eestern District of
Pennsylvania.

b. The Private and Public Interest Factdfsighin Favor ofTransfer

Thesecond step of the Court’s ansilyis determining whether the redex private and
public interest factoraeigh in favor of transferring the actiofthe Court finds that both sets of
factors weigh in favor of transfar this case

I Private Interest Factors

In considering whetr to transfer an actipthe Courgenerallyconsiders the following
private interestactors:“(1) the plaintiffs’ choice of forum, unless the balance of convenience is
strongly in favor of the defendants; (2) the defendants’ choice of forum; (3hevhet claim
arose elsewhere; (4) the convenience of the parties; (5) the convenience tfid¢lssasiof the
plaintiff and defendant, but only to the extent that the witnesses may actuahyavealable for
trial in one of the fora; and) the ease of aess to sources of proofGreater Yellowstone
Coalition v. Bosworth180 F. Supp. 2d 124, 127 (D.D.C. 2001).

Generally, the first facterPlaintiff's choice of forum—carries significant weight.
However, “where the parties haentered into a valid forunmegection clause, ‘the plainti’
choice of forum merits no weight.’Glycobiosciences, Inc. v. Innocutis Holdings, L.0189 F.
Supp. 3d 61, 66-67 (D.D.C. 2016) (quotilty. Marine Const. Co. v. U.S. Dist. Court for W.

Dist. of Texas571 U.S. 49, 63 (2013))nstead when determining where an action should be



tried, “contractually valid ‘forum-selection clauses should control except in unusual
circumstances.”ld.

Here, the parties have agreed to a contractuallg forum selectionlause. As keged
in Plaintiff's Complaintthe parties signedidon-Disclosure and NoiGompetitionAgreement
when Plaintiff was first hired. That agreementludes a forum selection clausgeeNon-
Disclosure and Non-Competition Agreement, ECF No. 10-4 (“NDA"), THat clause states
that “any action or proceeding seeking to enforce any provision of, or based onhaiyisigg
out of, this Agreement shall be brought against either of the parties in theafdhes
Commonwealth Pennsylvanialt. This clause indicates that the parties previously agreed that
their choice of forum is Pennsylvania, not D.C. This is powerful evidence that the privat
interest factors weigh in favor of transfer.

Plaintiff concedes that “[i]t is true that when the parties have agoesddlid forum-
selection clause, a district court should generally transfer the casddouitmeidentified in the
clause and only under extraordinary circumstances unreétateshvenience should the forum
selection clause be denied?l.’s Opp’n at 7 However, Plaintiff attempts to resist the effect of
the forum selection clause in this cdgemaking two arguments. First, Plaintiff argtiestthe
subject matter of théawsuit is not covered by the clause. This argument is untenable. The
clause clearly states thary actionor proceeding seeking to enfor@ey provisionof, or based
on any right arising out of, this Agreement shall be brought” in Pennsylvaiba i 4
(emphasis added)l'he matter currently pending before the Casidlearly an action to enforce
a provision of theNDA. In Plaintiff's Complaint, he alleges thBefendantfailed to pay
[Plaintiff] $12,000 owed to him in exchange for his signing the Nimaiosure Agreement.”

Compl.  20. He seeks as unpaid wages “$12,000 in consideration for having signed the Non-



Disclosure Agreement.Td. I 30;see also id] 27 (“Tustin owes Revis . . . $12,000 in
consideration for Revis having signed the NRiselosure Agreemeri). It is true that Plaintiff
also claimsn this lawsuitthat he is entitled to other forms of compensati@at areunrelated to
the NDA See, e.gid. 1111-17 (claiming entitlement to certain income based on agreements
between the parties set forth in an Offer Letter). But the presence eflleggmations does not
change the Court’s conclusion that transfer is in the interest of juSiespite thesallegations,
this case is still, at least in part, an action to enforce a provision of the NDA. rsacticen
should be tried in Pennsylvania, pursuant to the parties’ agreement. Even if someofspects
Plaintiff's claims could be tried in this Courtwould be inefficient and wasteful to bifurcate
Plaintiff's claims, transfer only some, and have this dispute be litigatedisdparatéorums
Second, Plaintiff argues thdhe parties have not entered into a valid forum selection
clause becaushdre is no consideration to render the Agreement valid.” Pl.’s Opp’n at 7. This
argument is not persuasiegher. Plaintiff arguegshat there was noonsideratiorior the NDA
becaus®efendant has failed to pay Plaintiff the $12,608intiff is allegelly owed under that
agreement. But the fact that Defendaat—allegedly—failed to live up to its end of the
bargain does not medmatthere was no consideratiéor the contractt the time of formation
There wagonsideration Plaintiff was promise@12,000 (in addition to $5,000 paid at the
outset of his employment) in return #laintiff’'s promiseto hold certairmattersconfidential
and to not compete with Defendant.Plaintiff's allegations are accepted as truendymean
thatDefendant habreachedhe terms othe NDA, but it does not medhat the NDA is invalid
for lack of considerationPlaintiff appearso acknowledge as much in hisi@plaint by
assertingclaimsbased oDefendant’s allegedly owing Plaintifioney under the NDA. Thes

claimsof courseassume thealidity of the NDA in the first instance.



The Court would transfer this matter to the Eastern District of Pennsybasea solely
on theparties’ forum selection claus¢iowever, the Court also notésmtadditionalprivate
interest factoralsoweigh in favor of transfer. Defendant’s choice of forum is the Eastern
District of PennsylvaniaMoreover, the claims in this case appear to have apisgfominately
in Pennsylvania. Although the parties dispute the extent to which Plaintiff's warartya
connection to the District of Columbiacansiderablenajority of Plaintiff's work forDefendant
during the course of his employmewvdis conductedut of PennsylvaniaSeeSasser Decl. ;7
May 20, 2013 Offer Letter, ECF No. B)- XVII. The negotiations for Plaintiff's employment
with Defendant took place in Pennsylvanld. § 5. In addition,any alleged breach by the
Defendanof its obligations to pay Plaintifkould have occurred in Pennsylvania, because that is
where Defendant is headquartered and where its payroll is iskl€d19. Moreover,
Defendant’s witnesses and its financial records as wellrees documents that would be relevant
to this case are all in Pennsylvanlid. § 18.

In opposing Defendant’s motion to change vemlaintiff attempts to identify activities
of the Defendant thatccurredoutside of Pennsylvaniégee, e.gPl.’s Opp’'n at 1-2. This
attempt appears to be misguided. The activities identified by Plargithose of th€lustin
Group,”a separate business entity thatas thesame as DefendamCS Defendant has
presented evidence that the two entities are distinct and operate independesutly other See
Def.’s Reply at 1, Exs. A, B. Apparently unlike Tustin GroDpfendanfTCSis locatedsolely
in PennsylvaniaSeeSasser Decl. | 2t has no physical locations outsidetioét state I1d.

In sum, largely because the parties previously agreed to litigate dispetédsdione in
Pennsylvania through a validrum selection clause, the private interest factors weigh in favor of

transfer.



il. Public Interest Factors

The public nterest factors-although less significant in this case than the valid forum
selection clause-also weigh in favor of transfer. Thoseforsinclude“(1) the transferes
familiarity with the governing laws and the pendency of related actions tratiferee's forum;
(2) the relative congestion of the calendars of the potential transferee afeltracsurts; and
(3) the local interst in deciding local controversies at hotn&reater Yellowstone Coalition,
180 F. Supp. 2d at 128.

Here,the NDA contains a choice of law provision tetdtes thatheagreements to be
governed by Pennsylvania lamNDA 9 3. Pennsylvania courtfcluding federal onegre more
suited to adjudicate lawsuits that raise issudbaifstate’saw. Moreover, the Court agrees with
the Defendant that the enforcement of valid and aguped forum selection clausesin the

public interest.

In sum, the Court concludes that tb&ése could have originallyeen brought in the
Eastern District of Pennsylvania, and thatlth&ance of the private and public interest factors
weigh in favor of transferrinthis actionto that Ostrict. Accordingly, theCourt will exercise its
discretion under 28 U.S.C. § 1404(a) to transfer this action t6asiern District of

Pennsylvania.



V. CONCLUSION
For the foregoing reasons, the C@BRANT S Defendans motion tochange the venue
of this action to the United States District Court for the Eastern District of Pennisylven

appropriate order accompanies this Memorandum Opinion.

Dated:August 21, 2018
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge




