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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ERNEST HUNTER,

Plaintiff,
V.

WASHINGTON METROPOLITAN
AREA TRANSIT AUTHORITY,

Defendant.

Civil Action No. 18-1494 (CKK)

Memorandum Opinion
(September 22020)

Ernest Hunter (“Plaintiff’), proceeding pro se, was an employee of the Washingt
Metropolitan Area Transit Authority (“WMATA”) from May 20, 2013 through the time & hi
termination, on October 14, 2017. Plaintiff filed suit against WMATA under Titl@Mthe Civil
Rights Act of 1964, 42 U.S.C. § 200@¢ seq. alleging claims of gender discrimination and
retaliation. Plaintiff also raiseseparate claims dfreach of contract, negligent supervision,
defamation, and for certain whistleblower violatiorRresently before the Court §MATA'’s
[27] Motion for Summary JudgmentUpon consideration of the pleadings, the relevant legal
authorities, and the record as a whotage CourtGRANTS IN PART andDENIES IN PART
WMATA's Motion for SummaryJudgment. The Court grants DefendastMotion with respect

to Count! (gender discrimination)Count Il (breach of contract), Count IV (negligent

! This Memorandun®pinion focuses on the following briefing and evidence submitted by the parties
e Compl.,, ECF No. 1
¢ Am. Compl., ECF No. 22;
o Def.’s Mot. for Summ. J., ECF No. 27 (“Def.’'s Mot.”);
o Def.’s Mot. for Summ. J. Ex. 1, ECF No. 27-1 (Def.’s Stmt. of Material Facts Not pufisor
“Def.’s Stmt.”);id., Ex. 2, ECF No. 2-2 (Hunter Deposition, or “Hunter Dep.");
Pl.’s Opp’n, ECF No. 28; and
Pl.’s Suppl. Mot., Ex. 2. ECF No. 29-2 (Brief of OPEIU by Local 2 A#ior).
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supervision), Coun¥ (defamation), and Count VI (whistleblower violations). The Court denies
Defendanits Motion with respecto Countll (retaliation).
.  Background

A. Factual Background

Plaintiff Ernest Hunter was a male employee of WMATA’s Small Business &rogr
Office, who worked as a DisadvanwBusiness Enterprise (“DBE”) Compliance Specialist from
May 20, 2013 to Octobet4, 2017. Def.’s Stmt.] 1. In this role, Plaintiffoversawcontractual
relationshipswith disadrantaged businesses, ensuriMMATA’'s compliance with applicable
federal regulations Hunter Dep. 14:1415:2. Plaintiff alleges that he was the only male DBE
Compliance Specialist within the DBE officeAm. Compl. { 4. During hisemployment at
WMATA, Plaintiff's bargaining unit washe Office and Professional Emplegs International
Union (“OPEIU”) Local No. 2 (“Local 2”) Def.’s Stmt. 1 23. Local 2 provided grievance
procedures forits memberschallenging employment practicegithin WMATA, including
termination. Id.

As aWMATA employee Plaintiff was party tseveralinformal and formakomplaints.
First, Plaintiff was the subject of multiplaternal investigations initiated by a “long tenured”
female colleague within the DBE officé?l.’s Opp’n,Ex. 3, ECF No. 28 (HunterDecl)), 11 4-
5. These investigations concerned Plaintiff's alleged-cmmpliance with certain internal
WMATA policies and procedueszas well as allegations of inappropriate work place discussion
Seeid. at Ex. 1(OwensDecl), T § see alsoHunter Dep.24:1. WMATA conducted witness
interviews regardinghis alleged miscondugctbut ultimately deemedthe complaintsto be
“frivolous.” Pl.’s Opp’n, Ex. 3, ECF No. 28 (HunterDecl.), 11 45; see alsad. atEx. 2 (Toulson

Decl), 1 7.
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On May 2, 2016,Plaintiff filed his owninternalcomplaint of gender discrimination
response to thegrior complaints lodged against him by his female colleag@eeDef.’s Mot., EX.
4, ECF No. 274 (Mem. to L. Johnsonksee alsdef.’s Stmt. T 4 In his gender discrimination
complaint Plaintiff alleged thathe offending colleague had circulated a petition to rentaw
from his job andhad filed unfounded workplace violence complaints against 8eeDef.’s Mot.,
Ex. 4, ECF No. 2°4. The WMATA General Counsghowever,concludedon August 2, 2016,
that the complaint “fail[ed] to state a claim that would constitute an unlawful employntient’ac
Def.’s Mot., Ex. 5, ECF No. 28 (Letter from C. Hoadleysee alsdef.’s Stmt. | 5.Plaintiff
contendghat WMATA did not interview any ohis proffered witnesses before dismissigs
complaint. Am. Compl. T 8 see alsd’l.’s Opp’n, Ex. 2, ECF No. 28-1 (Touls@ecl), T 8.

Shortly after WMATA concluded its investigation of Plaintiff2016 gender
discrimination complaintit hired Mr. Erick Wilkes as thenew permanent manager of the DBE
programin September 2016Am. Compl. I 18. Plaintifhadalsoapplied for this position, but
WMATA did not interview himfor the job. Hunter Dep. 22:8. Plaintiff alleges that Mr. Wilkes
lacked the prerequisite experience to manage the DBE offine.Compl. § 18. In early 2017,
WMATA alsohired Frank Jones as the Chief of Fair Prastia position overseeing both the DBE
program and WMATA’s EEOC programd. { 20. According to Plaintiff, Mr. Jonealsolacked
an understanding of the DBE Program and its purp&ke] 22. Ultimately, on April 27, 2017,
Plaintiff filed an internal complaint with the WMAT#spector generdt OIG”) asserting that the
leadership of both ErcWilkes and Frank Jones was a “hindrance” to the organizafirns
Opp’n, Ex. 14, ECF No. 28-1 (OIG Complaint).

Following Plaintiff's OIG complaint, WMATA began to reevaluate the purpose and

structure of the DBEprogram Am. Compl. § 23. In June 2017, Plaintiff met with external
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consultants to discuss the improvement of processes and procedhineshedepartment Pl.’s
Opp’n, atPl’s Stmt. { 26. At this meeting, Plaintsharedhis concerns regarding DBE’s
discriminatory hiring practices and the poor communication skills of Mr. WilkdsMr. Jones.
Id. 19 2728. Plaintiff receivedo indication from the consultant th&/MATA intended to
eliminate theDBE program altogetherld. { 26.

On June 26, 2017, Plaintiff was called into a meetthg “June 26 meetingvith Mr.
Wilkes, Mr. Jones, and the DBE staBeePl.’s Opp’n, Ex. 3, ECNo. 281 (HunterDecl), 1 21.
At the beginning of the meeting, Mr. Wilkes asked the DBE team for input regaading
operational shortcomingbe staffnad observedSeeHunter Dep. 35:120. In responst® Mr.
Wilkes’s query a female DBEEmployee Betty Toulsonexpressed her view that management had
not provided sufficient support for tlEBE small business progranil.’s Opp’n, Ex. 2, ECF No.
28-1 (ToulsonDecl), 1 11. Following Ms. Toulson’s comment, Plainaf6o atempted to voice
his criticism, but Mr. Jones immediately took issue ViAthintiff's participation. Id. 1 12-13.
Plaintiff tried again to speak, but Mr. Jones continued to “censor” him, requestingimaiffP|
remain silent.ld. The situation quickl became “toxic,” with Mr. Jones callifgr securityand
telling Plaintiff he would “end up on the curb.Id. § 14. Mr. Joneshenverbally terminated
Plaintiff at the June 26 meetingeePl.’'s Opp’n, Ex. 11, ECF No. 28 (C. SvobodaVitness
Stmt), ard Mr. Wilkes notifiedWMATA Human Resources of Plaintiff's “immediate termination
. . . due to insubordinatidh Id. at Ex. 23, ECF No. 2& (Email from E. Wilkes) According to
Plaintiff, Mr. Jones later placed pictures of Plaintiff at various WMATA securityosigat Am.
Compl. T 32.

In response this terminationPlaintiff reached out this Local 2 Shop Steward, William

Geroux. Pl.’s Opp’n, Ex. 3, ECF No.-28HunterDecl), § 28. Mr. Geroux promptlyiled a Step
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2 gievance in a memorandum to Frank Jowbs]lenging Plaintiff's allegeserbaltermination.
SeeDef.’s Mot., Ex.6, ECF N0.27-6 (Mem. from W. Geroux) On June 28, 2017, Mr. Wilkes
clarified that, in factPlaintiff had not been terminated, but instead would remain on administrative
leave pending an investigation of the events that occurred during the June 26 meesi@ppAi,’
Ex. 22, ECF No. 28 (Letter from E. Wilkes).Shortly thereafter, on July 6, 201Rlaintiff and
Mr. Gerouxmet with Mr. Wilkesto discuss teongoing investigatiointo the June 26 meeting
Pl.’s Opp’n, at Pl.s Stmt.  37.

On July 10, 2017, Plaintiff filed formal dvarge ofdiscrimination with the EEOC alleging
genderand religious discrimination, as well estaliation in violation of Title VII of the Civil
Rights Act of 1964.Def.’s Mot., Ex. 11, ECF No. 2T1. The complaint exclusively addressed
alleged misconduct from the June 26 meetilt. Four days laterhe EEOC mailed Plaintiff a
Dismissal and Notice of Rights Letterd. at Ex. 12, ECF No. 212. On the same day, Frank
Jonesconfirmed in a memorandum to Mr. Geroux that Plaiméfhainedon paidadministrative
leave pending his investigatiorid. atEx. 7, ECF No. 277. Nonetheless, MiGeroux filed a Step
3 grievance on July 17, 2017, seeking clarification on the “verbal termination procedutle” use
against Plaintiff at the June 26 meetird. at Ex. 8, ECF No. 2B. A Step 3 grievance meeting
then occurred on July 26, 2017, and on August 1, 2017, WMATA confirmadetter to Mr.
Geroux that Plaintiff was not deemed to have been terminated at anyldoaitEx. 9, ECF No.
279. Following WMATA's August 1, 2017 correspondence,fartheractions appears to have
been taken regarding this specific grievan8eePl.’s Opp’n, at Pl.s Stmt. § 12.

OnAugust 8, 2017WMATA informedthe Local 2 President @k decision tarestructure
the DBE department and eliminatesee union positions, including Plaintiff'dd. at Ex. 10, ECF

No. 2710 (Letter from G. Gray)Mr. Jones notified Plaintiff directly the same day thathigE
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position had been removed and advised Plaintiff that he would remain on administrativedeave f
an additional sixty days. Pl.’s Opp’n, Ex. 18, ECF No.12@ etter from F. Jones)Shortly
thereafter, WMATA Human Resources employee, Amy Quillen, informedchtPfaof his
“bumping rights,” which provided for his transfer to another union position for which he was
deemed qualified.Id. at Ex. 26 ECF No. 281 (Email from A. Quillen) On August 22, 2017,
Plaintiff proposed a list of eleven desired positiaths but was later informed by Ms. Quillen that
he was unqualified for any of the positidrshadselected.See idat Ex. 25, ECF No. 2& (Not.
of Qualification) Hunter Dep. 41:17-42:10.

On October 14, 201WMATA formally terminated Plaintiff after he was unablesgxure
an alternative union positiahroughthe “bumping process.'Def.’s Stmt. 14 On March 13,
2018, Plaintiff fileda secondaharge ofdiscrimination with the EEOCSedd. 1 15 In this second
EEOC complaint, Plaintifalleged that WMATA had improperly investigated Plaindiffring his
tenure at the compargndthat WMATA had wrongfully terminated him following his first EEOC
complaint. Def.’s Mot., Ex. 13, ECF No.-28. On the basis of this conduct, Plaintiff formally
raised claims ofjender and age discriminaticas well as a claimfaetaliation in violation of the
Civil Rights Act of 1964and theAge Discrimination and Employment Acid.; see alsdPl.’s
Opp’n, Ex.7, ECF No. 281. On April 4, 2018, the EEOC mailed Plaintiff a Dismissal and Notice
of RightsLetterregarding his second EEOC complaint. Def.’s Mot., Ex. 14, ECF No. 27-14.

B. Procedural Background

Plaintiff filed a complaint before this Court on July 3, 20Be generallCompl, ECF
No. 1. Plaintiff's original complainincludeda claim ofgendediscrimination in violation of Title
VII. Id. 11 58-63. Here,however Plaintiff omitted referenceto eitherthe age othe religion

based discriminatiohe hacdhoted in his prior EEOC complaintSee id.In his complaintPlaintiff
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also included clans of retaliation in violation of Title VII, breach of contract, negligent
supervision, andefamation.Id. §164-84. WMATA answered Plaintiff's complaint on July 27,
2018,seeAnswer, ECF No. 4, and the parties subsequently engaged in discovery.

On July 8, 2019, Plaintiff filed his Amended Complaint. In this pleading, Plaintiff
supplemented his five prior countsth an additionatount for a “whistleblower violation.” Am.
Compl. 11 86105. WMATA subsequentlynoved for summary judgment on al f Plaintiff's
counts in the Amended Complaint. Plaintifisfiled his opposition to WMATA’s motion and
WMATA'’s motion is now ripe for the Court’s review.

II. Legal Standard

Summary judgment is appropriate where “the movant shows that there is noegenuin
dispute as to any material fact and [that he] is entitled to judgment as a matter oFwR.
Civ.P.56(a). The mere existence of some factual dispute is insufficient on its owngarbanary
judgment; the dispute must pertain to a “materiatt.fdd. Accordingly, “[o]nly disputes over
facts that might affect the outcome of the suit under the governing law will [yrg@peclude the
entry of summary judgment.Anderson v. Liberty Lobby, Inct77 U.S. 242, 248 (1986Nor
may summary judgment be avoided based on just@agreement as to the relevant facts; the
dispute must be “genuine,” meaning that there must be sufficient admissiblecevibe a
reasonable trier of fact to find for the non-movalak.

In order to establish that a fact is or cannot be genuingbutid, a party must (a) cite to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, or other competent eviderae support otis position, or (b) demonstrate that the
materials relied upon by tlegposing party do not actually establish the absence or presence of a

genuine disputeFeD. R.Civ. P.56(c)(1). Conclusory assertions offered without any factual basis
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in the record cannot create a genuine dispute sufficient to survive summaryepiddmssn of
Flight AttendantsCWA, AFI=CIO v. U.S. Defi of Transp. 564 F.3d 462, 46%6 (D.C. Cir.
2009). Moreover, where “a party fails to properly support an assertion of fact or failsgerfyr
address another party’s assertion of fact,” the district court may “conbka&léact undisputed for
purposes of the motion.” eB. R.Civ. P.56(e).

When faced wh a motion for summary judgment, the district court may not make
credibility determinations or weigh the evidence; instead, the evidencebmuastalyzed in the
light most favorable to the nemovant, with*all justifiable inferences drawn in his favoiL.iberty
Lobby, 477 U.S. at 255. If material facts are genuinely in dispute, or undisputed facts are
susceptible to divergent yet justifiable inferences, summary judgment isopappe. Moore V.
Hartman 571 F.3d 62, 66 (D.C. Cir. 2009)n the endthe district court’s task is to determine
“whether the evidence presents a sufficient disagreement to require sohrtmssjury or whether
it is so onesided that one party must prevail as a matter of ldwbérty Lobby 477 U.S. at 251
52. In this regard, the nemovant must “do more than simply show that there is some
metaphysical doubt as to the material fackdtsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986); “[i]f the evidence is merely colorable, or is naficagtly
probative, summary judgment may be grantediberty Lobby 477 U.S. at 24%0 (internal
citations omitted).

In recognition of the difficulty in uncovering clear evidence of discratory or retaliatory
intent, the district court should approach summary judgment in an action for employment
discrimination or retaliation with “special caution®ka v. Wash. Hosi&tr., 116 F.3d 876, 879—
80 (D.C. Cir. 1997)yacated on other ground$56 F.3d 1284 (D.C. Cir. 1998) (en banBg that

as it may, the plaintiff is not relieved of his burden to support his allegations with wmnhpe
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evidence.Brown v. Mills 674 F.Swp. 2d 182, 188 (D.D.C. 2009As in any context, where the
plaintiff would bear the burden of proof on a dispositive issue at trial, at the summaunyejoid
stage he bears the burden of production to designate specific facts showing thexittera
genuine dispute requiring trialRicci v. DeStefandb57 U.S. 557, 5862009). Otherwise, the
plaintiff could effectively defeat the “central purpose” of the summary judgdente—namely,
“to weed out those cases insufficiently meritorious to warrartial’—simply by way of offering
conclusory allegations, speculation, and argum&neene v. Dalton164 F.3d 671, 675 (D.C.
Cir. 1999).

While “[a]ll pleadings shall be so construed as to do substantial justiee,R. Civ. P.
8(e), pleadings filedby a party proceeding pro se must be “liberally construedg¢kson v.
Pardus 551 U.S. 89, 94 (2007) (per curiam) (quotationitted). For example, where a pro se
party has filed multiple submissions, the district court must generally dewvngiose fings
together and as a whol&ee Richardson v. United Stgté83 F.3d 545, 548 (D.C. Cir. 1999);
Sieverding v. United StatBep’t of Justice693 F.Supp.2d 93,101 n. 2 (D.D.C. 2010). However,
even with the liberality afforded pro se pleadings, the district ¢aoedgd not accept inferences
unsupported by the facts alleged in the complaint or legal conclusions castamihaf factual
allegations.” Kaemmerling v. Lappinb53 F.3d 669, 677 (D.C. Cir. 2008) (quotation omitted).

Il Discussion

WMATA has filed a Motionfor Summary Judgmerian each of Plaintiff's si>xcounts
Plaintiff opposes Defendastmotion with respect to atbunts.

A. Count | —Gender Discrimination

Plaintiff's Count One is for gender discrimination under Title \Ain. Compl. 11 5863.

Plaintiff enumerates five allegediverse actionsupporting hiditle VIl claim: (1) the occurrence
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of multiple “frivolous” investigationsnto Plaintiff, id. § 59; (2) WMATA's failure to adequately
investigate Plaintiff's2016 claim of gender discriminationd. § 60; (3) WMATA'’s disparate
treatment of Plaintiff during the June Bteeting,id. | 61; (4) WMATA’s decisionto terminate
Plaintiff rather tharto “bump” him to another requestl post,id. § &; and (5)the failure of the
WMATA OIG to timely summarize Rintiff's 2017discrimination complaintsd. T 63.

In its Motion for SummaryJudgmentYWMATA contends that anyitle VII claim deriving
from Plaintiff's first threealleged adverseactiors is time-barred. SeeDef.’s Mot. at 4-6.
WMATA then argues that any claim of discrimination arising from Plaintiff's latterdleged
adverseactiors fails because “there is no evidence . . . that either of these events was because of
his gender.”ld. at7. The Court addresses each argunrefurn.

1. Statute Of Limitations

“Before suing under Title VII, an aggrieved party must exhaust his administrathedies
by filing a charge of discrimination with the EEOC within 180 days of the alldgedminatory
incident.” Oviedo v. Washington Metro. Area Transit Augd8 F.3d386, 393 (D.C. Cir. 2020)
(quotationomitted);see alsa@l2 U.S.C. § 2000(€)(e)(1). “[T]he 180-day filing period begins on
the date the alleged unlawful practice occurreat the date listed in the charge itselCarter v.
Washington Metro. Area TramsAuth, 503 F.3d 143, 145 (D.C. Cir. 2007Y.hen, ‘[a]fter an
employee files a charge with EEOC and receives notice of final agency, siti@mployee must
file suit within ninety (90) days."Oviedq 948 F.3d at 394 (citin§ 2000(e)5(f)(1)). Courts are
to enforcesuchlimitations periods strictly.See Mack v. WP Co., LL.823 F. Supp. 2d 294, 298
(D.D.C. 2013).

Under these limitations periods, the Court finds tht &itle VII claim deriving from

Plaintiff's first threeallegedadverse actions is tird@arred. First, Plaintiff complains of gender

10
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discrimination that occurred during a June 26, 2017, meeting with WMATA manage®est.
Am. Compl. T 61. Itis undisputed, howewvdrat Plaintiff filedanEEOC complaint regardirtyis
discriminatory conduct at the Juner6eting on July 10, 2017ef.’s Stmt. I 8 Plaintiff then
received his righto-sue notice on July 14, 2013%ee idf 9. And Plaintiff acknowledgefimself

that he hadhinetydays from the receipt of this notice to file a civil action regarding his claim of
discriminationarising fromthe June 26 meeting. Pl.’s Opp’n, Ex. 3, ECF NelZBlunterDecl),

1 44 see alsat2 U.S.C. § § 2000(&5(f)(1). Yet, Plaintiff did not fileanycivil actionregarding

this alleged discriminatioantil July 3, 2018-nearly one year after he received notice of his right
to sue. As such, any claim of discrimination arising from the Jumee2@ing is timebarred.

Next, Plaintiff alleges gender discriminationarising from multiple “frivolous”
investigations conducted by WMATAAmM. Compl T 59. While it is unclear what precise
investigations Plaintiffefersto hereseeid. 11 3-5, 35,Plaintiff stipulates that the investigation
at issue occurred “in the months leading up to his being placed on administrativeitkei/89.
The recod shows that Plaintiff was “placed on administrative leatdhe end of June 201%ee
Pl.’s Opp’'n, Ex. 3, ECF No. 28 (HunterDecl), § 43. Consequentlyany of the purportegd
adverse investigations must have occurred befordithési.e., “in the months leading up to his
being placed on administrative leavédin. Compl. T 59.

But Plaintiff didnot complain of anyinvestigations” against him as a potential source of
disciimination until his second EEOC complaint, filed March 13, 2018.SeePl.’s Opp’'n, ExX.

7, ECF No. 28L. Even assuming that tbe discriminatory investigations continued until
WMATA placed Mr. Hunter on administrative leave (June 26, 2017), the March 13, 2018

complaintcame after the 18@aylimitations periochadexpired. See42 U.S.C. § 2000(€)(e)(1)

11
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Any Title VII claim arising from these allegedly discriminatory investigatits)stherefore,
untimely?

Finally, Plaintiff's allegation that WMATA discriminated against him by failing to
adequately investigate hk®16gender discriminatiosomplaintis also stale.Am. Compl { 60.
Namely, Plaintiff laments WMATA'’s decision not to interview Plaintiff's pestd withesset®
a 2016 claim of gender discriminationd. 11 8, 60. Butegardless of the complaint’'s merit,
Plaintiff failed to file a timely EEOC chargeithin 180 days ofthat purported misconduct
Specifically, Plaintiff lodgedthe originalgender discriminatiomomplaintagainst WMATA on
May 2, 2016, and he does not dispute that WMATA responded to the conyglaungust 2, 2016.
SeePl.’s Opp’n, at Pl.s Stmt. 1 4, 5; Def.’s Mot., Ex. 5, ECF No. 27efdr from C. Hoadley
Accordingly, any alleged discrimination within the course WMATA's investigatin of
Plaintiff's 2016 complaint would have occurregimetimebefore August 2, 20165eeDef.’s Mot.
at 1. Plaintiff does not refute this pojreandhe also concedes that hesrliestEEOC complaint
was not filed until July 10, 2017. Pl.’s Opp’n, at Pl.s Stfr8. Because thisluly 10, 20¥
complaint came more thaB0 daysafterthe conclusion of WMATA's investigatioan August
2, 2016, any Title VII claim arisinguring the course of thatvestigation is timéarred. See
Oviedq 948 F.3d at 393.

2. Challenge On TheMerits

WMATA challenges Plaintiff's two remaining allegations of Title VII gender

discrimination—Plaintiff's October 14, 204 termination and the OIS treatment of Plaintiff's

2017complaints—on the merits.Def.’s Mot.at 7. “A plaintiff establishes a prima facie case of

2 Alternatively, if the Court were to read Plaintiff's July 10, 2BEOC complaint broadly to include
allegations of discriminatory investigations, his Title VII claim thereumndwmuld then be stale under the
90-day limitations period that wasidgered by his righto-sue notice on July 14, 2017. 42 U.S.C. §
2000(e)5(f)(1).

12
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gender discrimination by showing that (h¥] is a member of a protected class;[(®)] suffered

an adverse employment action; and (3) the unfavorable action gives rise to an intdrence
discrimination.” Thomas v. Securiguard Inct12 F. Supp. 3d 62, 76 (D.D.C. 201guoting
Czekalski v. Peterg175 F.3d 360, 364 (D.C. Cir. 2007)To survive summary judgment, the
plaintiff must identify “sufficient evidence for a reasonable jury to find that deéehdant’s]
asserted noediscriminatory reasoffor the adverse actionyas not the actual reason and thiaé|[
defendant] intentionallyliscriminated againstte paintiff] on the basis of a protected stafu
Diaz v. WMATA243 F. Supp. 3d 86, 90 (D.D.C. 201&f’d sub nom. Diaz v. WMATA Metro
Transit Police 726 F. App’x 1 (D.C. Cir. 2018guotation omitted) Plaintiff has not doneo
here.

First,the Court does not finthat “the record can support a reasonable inference of gender
discrimination” with regards to Plaintiff's October 14, 2G&vmination. EImore v. Washington
Metro. Area Transit Auth.183 F. Supp. 3d 58, 69 (D.D.C. 2016)he predicate rationale for
Plaintiff's termination was AVMATA restructuring plarthat affected sevemnion positions,
including Plaintiff’'s position within the DBEprogram SeeDef.’s Stmt.{{ 13, 14seealsoPl.’s
Opp’n, at Pl.s Stmtf 13. “[T]he elimination of the plaintiff's position altogether,” is one of the
“most common legitimate reasons for dischargézZekalski475 F.3dat 366(quotation omitted)
Moreover,the record showthat female WMATA employees also had their positions eliminated
through the same restructuring pl&eeDef.’s Mot. Ex. 10, ECF No. 210 (Letter from G. Gray)
This record belies any inference of genblased discriminatioagainstPlaintiff.

Plainiff hasalso failed taaisea genuine dispute that WMATA's refusal of his “bumping
rights” was discriminatory. Following theestructuringplan, WMATA notified Plaintiff of his

union “bumping rights,”Pl.’s Opp’n, at Pl.’'s Stmt. { 43, which allowed fads hransfer to a

13
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comparable union position for which he was deemed “qualified at Ex. 26, ECF No. 2&
(Email from A. Quillen) Plaintiff has offered some evidence that WMAUIAfairly denied him
access to qualifying positiorsgeid., at Pl.’s Stmt{{ 4648, but he has not providedyevidence
to raise a reasonable inference that this treatment occiloeeduséhe was a manElmore 183
F. Supp. 3d at 69For example, he has nidentified a “comparable instance” in which a woman
with similar qualifications and statusyas afforded mordavorable treatment regarding her
“bumping rights.” Id. And while Plaintiff has proffered evidence of a contentious relationship
with managemengeePl.’s Opp’n, Ex. 2, ECF No. 28 (ToulsonDecl), 1 14, he has not shown
thata “discriminatory animus” against hias a marwasconnected to his ultimate temaition.
Baloch v. Kempthorné&50 F.3d 1191, 1198 (D.C. Cir. 2008). As such, Plaintiff has not made out
a prima facieTitle VII claim of gender discrimination with regards tis October 14, 201
termination.

Finally, Plaintiff has similarly failed to present sufficient evidence for ageable jury to
find thatthe conduct o'WMATA'’s OIG was motivated by gender discriminatiohm. Compl.
63. Specifically, Plaintiff alleges thAMATA'’s OIG failed to summarize complaints Plaintiff
filed in April and June of 2017Andalso failedto providePlaintiff with a synopsis of relevant
whistleblower protectionsld. § 55. But Plaintiff offers nevidence whatsoeveor indeed even
any plausible allegatianregardinghow the OIG’s actions exhibitegender animus.The Court
further notes thaan inspector generalfilure totimely summarize aremployeecomplaintor
offer legal informationdoes not constitute dradverse action” within the meaning of Title VII.
See Taylor v. SmalB50 F.3d 1286, 1293 (D.C. Cir. 2003ccordingly, Plaintiff's allegations of
the OIG’s miscondudreplainly insufficient to establish a prime facie discrimination claim under

Title VIl. See Elmoregl83 F. Supp. 3d at 69.

14
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For the reasons above, Plaintiff has pogsented sufficient evidence to demonstrate a
genuine dispute of material fact regarding his Title VII claim of gendelighis@tion. Seeliberty
Lobby, 477 U.S. aR51-52. The Court, therefor6& RANTS WMATA’s Motion for Summary
Judgment as to Count | of the Amended Complaint.

B. Count Il — Retaliation

In Count Ilof the Amended Complaint, Plaintiff asserts a cléanretaliationunder Title
VIl. Am. Compl. 1164—71 Plaintiff alleges that WMATA eliminated his position in August 2017
andlaterterminated him in October in retaliation for Plaintiff’'s July 10, 2EEOCcomplaint.

Id. WMATA seeks summary judgmemin this count arguingthat Plaintiff hasnot shown a
genuine disputéhat his EEOC complaint was a “blatr” cause of his terminatiorDef.’s Mot. at
7-8.

Title VII contains an antretaliation provision that makes it unlawful for an employer to
“discriminate against any of his employees” because “he has made a charge,,tastiisteld, or
participated in any manner in an investigation, proceeding, or hearing under thiapaht 42
U.S.C. § 2008-3(a). “To establish a prima facie case of retaliation based on circumstantial
evidence, a plaintifmust show that (1)he] engaged in statutorily protected activity; (Bg]
suffered a materially adverse action [his] employer; and (3) a causal link connects the two.”
Doak v. Johnsgn798 F.3d 1096, 1107 (D.C. Cir. 2015) (internal quotation markgted)
(quotingSolomon v. Vilsagk’63 F.3d 1, 14 (D.C. Cir. 2014)After the plaintiffmakeshisprima
facie case, the defendamiay proffer a legitimate, nondiscriminatory reason for its challenged
action, andsummary judgment in favor dhe defendant is appropriate if the employee fails to

rebutthat rationale See Hernandez v. Pritzkef41 F.3d 129, 133 (D.C. Cir. 2013) (notingtth
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“the ‘central question’ in [the] case is whether [the plaintiff] has prodsaétient evidence for
a reasonable jury to find those reasons were but pretexts for retaliation.”).

The Court finds thaPlaintiff has established a prima faciaim of realiation under Title
VII. First, it is wellsettled and, undisputed by WMATA, that Plaintiff's July 10, 2EEOC
complaint of discrimination constitutes “protected activitiRithardson v. Gutierrea77 F.Supp.
2d 22, 27 (D.D.C. 2007). Similarly, there is no dispute that WMATAmIination of Plaintiff's
position and subsequetdgrmination of Plaintiff constitat a ‘materially adverse action.” See
Walker v. Dstrict of Columbia279 F. Supp. 3d 24866—69D.D.C. 2017) Finally, Plaintiff has
alsomade a prima facighowingof causality based on temporal proximif§ee lyoha v. Architect
of the Capital 927 F.3d 561, 574 (D.C. Cir. 2019) (“A plaintiff can establish the ‘causation’
element of the prima facie case bywing a tight temporal proximity between protected activity
and an adverse employment action.”). WMATA announced its decision to elimiaataffd
position in the company on August 8, Z0bnly weeks after his July 10, 20EEOC complaint.
Def.’s Stmt. {1 8, 13. This close proximity between Plaintiff’'s protected activity and the
subsequent adverse employment acsBafferedsuffices to show prima facie causatioksee
Walker, 279 F. Supp. 3d at 270.

In responseWMATA challenges onlythe causatiorelement of Plaintiff's retaliation
claim. Def.’s Mot. at 7~8. It asserts that the elimination of Plaintiff's position in August 2017
was part of a generalideestructuring plan, which affected multiple employeesnonretaliatory
fashion. Id. WMATA furtherargues that, besides timing, “Plaintiff offers no evidence that the
reduction of the positions was because Plaintiff filed his initial charge airdigationon July

10, 2017 Id. at 8. Here, WMATA is correct that “[m]ere temporal proximity is not sufficient”
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to rebuta nonretaliatory motive and survive summary judgmentyoha 927 F.3dat 574.
Something more is needed.

But Plaintiff has providedadditionalevidence ofcausationbeyond temporal proximity,
sufficientto survive summary judgment on his retaliation claiRitst, Plaintiff has shown that
serious tension arose during the Junariting between himself ddA&WMATA management
including Frank Jones For example, affist Betty Toulson stated that “[t]he situation became
toxic, when Mr. Jones stated he was going to fire Mr. Hunter and he would end up on the curb.”
Pl.’s Opp’n, Ex. 2, ECF No. 28 (ToulsonDecl), § 14. And, notably, Mr. Jones attempted to
verbally terminate Plaintiff durinthat sameJune 2@neeting. Seeid. at Ex. 23, ECF No. 24
(Email from E. Wilkes)see also idatEx. 3, ECF No. 28-1 (Huntéecl), T 24. t was this very
conflict thatgave rise tdPlaintiff's July 10, 2017 complaint—the protected activity in question.
SeeDef.’s Stmt.{16—8. The elimination of Plaintiff’'s positioron August8th occurred shortly
thereafter, andherecord indicates thahe restructuring plan in questiderived at least in part,
from Mr. Jones’sdesire “to go in a different direction.Pl.’s Suppl. Mot., Ex. 2. ECF No. 28
(Brief of OPEIU by Local 2 Arbitrator)at 9-10, see alscPl.’s Opp’n, Ex. 18, ECF No. 28
(Letter from F. Jones)Considering such evidence in light most favorable to the non-movant, the
Courtconcludes that a genuine dispute exists regarding whethelimination of Plaintiff's DBE
position on AugusBth was causally connected to Plaintiff's EEOC complaint eredrelated
conflict with Mr. Jones.Seeliberty Lobby 477 U.S. at 255.

Plaintiff hasalso presentedufficientevidence challenginthe legitimacy oMWWMATA'’s
decision to deny hisinion “bumping rights” On August 15, 2017Amy Quillen, informed
Plaintiff of his “bumping rights,” which provided for his transfer to another union position f

which he wasleemedjualified. SeePl.’s Opp'n Ex. 26, ECF No28-1 On August 22, 2017,
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Plaintiff proposed ast of elevendesired positionsd., but Ms. Quilleriater informed hinthat he
was unqualified foany of thepositions he hadelectedsee idat Ex. 25, ECF No. 28:kee also
Hunter Dep. 41:1742:10. Yet, Plaintiff has profferd conflicting evidence showing that
WMATA, in fact,haddeemechim qualified for certain “bumping” positionsSeePl.’'s Opp’'n
Ex. 27, ECF No. 28 (Qualified Positions Chartyee alsad. atPl.’s Stmt.J 47. Additionally,
Plaintiff testified thathe “bumping” positions provided by WMATA were either unoccupied or
filled by employees with less seniority than Plaintiff. Hunter Dep.-40:4The recordalso
suggests thatfter the elimination of Plaintiff's positioWYMATA introduced new positionsot
replace the eliminated DBE posts, either as-moion jobs or after the “bumping process” had
closed. SeePl.’s Suppl. Mot., Ex. 2. ECF No. 2B (Brief of OPEIU by Local 2 Arbitrator), at
12-15. Finally, Plaintiff has proffered evidence that he was a respected employee, receiving
positive reviews from WMATA supervisor§eePl.’s Opp’n, Ex. 1, ECF No. 28 (OwensDecl),
11 6, 125see alsad. at Ex. 28, ECF No. 28-1 (WMATA Performance Evaluation).
Takentogether, tis record raisea genuine disputef material facfor the juryregarding
whether the elimination of Plaintiff’'s positiorand his eventual terminatiowere causally
connected tdnis July 10, 201 discriminationcomplaint. SeeCones vShalalg 199 F.3d 512, 522
(D.C. Cir. 2000). Moreover, the Court’s conclusion reflébes'special caution” it must employ
when evaluating retaliation clainas the summary judgment stageeeAka 116 F.3dat 879-80
Accordingly, the CourDENIES WMATA'’s Motion for SummaryJudgment as to Count Il of the

Amended Complaint.
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C. Count Il —Breach Of Contract

In Count Ill of the Amended Complaint, Plaintiff bringsclaim for breach of contract.
Am. Compl. 1 7277. WMATA moves for summary judgment on Count lll, arguing, in part,
that Plaintiff's breach of contract claim is tirbarred. Def.’s Mot. at 8-10. The Court agrees.

The Court’sinitial task is toproperly characterize Plaintiff's breach of contract claim.
Here,Plaintiff's claim derives from a grievance filed undkee collective bargaining agreement
(“CBA”) between his uniorthe OPEIU, and his employer, WMATASeeAm. Compl. { 74.
Plaintiff's grievane pertained to the ongoinijspute with his supervisor, Frank Jonasginating
from theJune 2@neeting See idf 74—75 Plaintiff first alleges that WMATA—his employer—
refused to acknowledgghis grievance in breach of the governinGBA. Id. While Plaintiff
generically labels this cause of action dbraach of contract,” the claim is properly construed as
a cause of action arising under 8§ 301 of the Labor Management Relatiorseed?9 U.S.C §
185a), becausé|s]ection 301 completely peepts any action predicated upon state, ldike
Plaintiff's claim, “if that action depends upon the meaning of a collediseaining agreement.”
Cephas v. MVM, Inc520 F.3d 480, 484 (D.C. Cir. 2008) (quotation omitted).

The inquiry, however, does not end there. The Supreme Court has recognized the existence
of “hybrid” claims, where a plaintiff raises not only a § 301 claim agairsseimployer, but also
charges his union with a violation @6 duty of fair representatin underthe National Labor
Relations Act.DelCostello v. Int'l Bhd. of Teamste#62 U.S. 151, 164 (1983). Plaintiff raises
such a clainhere

As an initial matterPlaintiff's failure to name his union, the OPEIS adefendant in this
case*does ot mean that his claim is not a hybrid dn&Vashington v. AlliedBarton Sec. Servs.,

LLC, 289 F. Supp. 3d 137, 144 (D.DZD18, aff'd, 748 F. Appx 348 (D.C. Cir. 2018). Instead,
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the inquiry turns on the nature of his clawvhenviewed in light of the record as a whol8ee id.
Here, Plaintiff's allegationdament the union’s failure to properly acknowledge his formal
grievance against Mr. Jonesee Am. Compl. { 76, and Plaintiff does not challenge that this
grievance fell withirthe processes set out by tBBA. Cf. Cephas520 F.3d at 489 (finding that
a breach of contract claim is not a “hybrid” where the grievance fell outside oBilyg n fact,
the pleadingsnake cleathat Plaintifflodgedhis grievance against Mr. Jones “consistent with the
union contract” by “providing a hard copy [of his grievance] to his union official” iy 20L7.
Am. Compl. 1 73.WMATA has als@roffered evidence indicating thataintiff's grievance was
specifically covered byArticle XX of the CBA between WMATA and the Local 2 unipgee
Def.’s Mot. Ex.6, ECF No. 276 (Mem. from W. Gerou) and Plaintiff acknowledges that he
participated irthe preordained steps of this grievance pro¢esePl.’s Opp’nat Pl.’s Stmt. 11
10-12. In light of thesefacts “the Court concludes that Plaintsfcase is best described as a
hybrid § 301/fair representation claimAlliedBarton 289 F. Supp. 3dt 144 see also Williams
v. Amalgamated Transit Union Local 6815 F. Supp. 3d 129, 134 (D.D.C. 2054jd, No. 17
7076, 2017 WL 4217248 (D.C. Cir. Aug. 23, 2017).

Hybrid claims, like Plaintiff's, aré'subject to the sbmonth statute of limitationsrpvided
in 8 10(b) of the National Labor Relations ActSimmons v. Howard Univl57 F.3d 914, 916
(D.C. Cir. 1998). The limitations period “begins to run when the claimant discovers, or in the
exercise of reasonable diligence should have discoveredadts constituting the alleged
violation.” 1d. (quotationomitted). Plaintiff now concedeshat WMATA provided his union
representative with a final responsePlaintiff’'s Step 3 grievancen August 1, 2017seePl.’s
Opp’n, atPl.’s Stmt. | 12and, as noted above, WMATA formally terminaBddintiff on October

14, 2017 see d. T 14. Accordingly, the Court concludes that Plaintiff should have knowanyf
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alleged violation of his rights under tidBA by October 14, 2017, at the latest. Yet, Plaintiff did
not file this action until July 3, 2018, well after the six-month limitations periddekpired. See
AlliedBarton 289 F. Supp. 3d at 14®laintiff’'s breach of contract claim is, therefore, tiveered.

For the reasons stated above, the C&RANTS WMATA’'s Motion for Summary
Judgment as to Count IlI of the Amended Complaint.

D. Counts IV & V —Negligent Supervision andDefamation

In Count IV of the Amended Complaint, Plaintiff raises a claim of negligent sujervis
and in Count Va claim for defamation.Am. Compl. 1§ 8-8. With regards to each count,
WMATA moves for summary judgment on the basis of sovereign immus#gDef.’s Mot. at
10. Accordingly, the Court will address Counts IV and V in tandem.

The gravamen oPlaintiff’'s claim for negligent supervisiois that WMATA permitted
inexperiencd and inadequate supervision within the company’s DBE program. Compl. {1
78-83. For example, Plaintiff cites tois April 2017 complaint regardintie “obvious inability
of supervisors Frank Jones and ErWilkes “to offer support to the stafelative to the DBE
program.” Pl.’s Opp’n, Ex. 3, ECF No. 28(HunterDecl), 1 16;seealso Am. Compl. § 79.

Plaintiff also decries Mr. Wilkes’s lack of “the prerequisite management experience” and

3 On August 14, 2020, well after the close of briefing, Plaintiff submitted alesapptal brief noting a
March 5, 2020, arbitral decision reinstating Plaintiff at WMAT3eePIs.” Suppl. Br.ECF No. 30, a8.

In response, WMATA stipulated that the arbitral decision had no effect on &mintiff's pending claims,
save for Count Ill, which WMATA contends is now mo@&eeDef.’s Resp. to Pl.’s Suppl. Br., ECF No.
31, at1-3. The Courthas reviewed the recently submitted material and cannot conclude that Paintiff’
breach of contract claim in Count Il of the Amended Complaint is moot, in light of #neh¥th arbitral
decision This arbitral decision addresses an OPEIU grievance filed on August 28,231 ageneral
complaintregardinghe DBE reduction in forceSeePIs.” Suppl. Br.Ex. 1,ECF No. 366, at23. Plaintiff's
breach of contract claim, however, does not clearly refer tg#ngulargrievanceseeAm. Compl. 11
72—77,but instead appears to reference a separate chain of grisyainieh reached a conclusion on
August 1, 201andrelaeddirectly to Plaintiff's conflict with Mr. JonesSeeDef.’s Mot, at Ex. 9, ECF
No. 279 (Letter from T. Webb). Given this factual ambiguity, the Coannoffind that Plaintiff's breach

of contract claimas presented in the Amended Complaletjves from the grievance process at issue in
the March5th arbitraldecision. Consequently, the Court will rest its dismissal of Count Il upasshe

of timeliness addressed above.
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WMATA's deviation from certain applicable regulations. Am. Comf. §82. In turn,
Plaintiff's defamation claim centes WMATA's decision to post pictures Plaintiff at various
security stations and the company’s “mischaracterization of [Plaintiftialifications. Id.  85.

WMATA possesses sovereign immunity from both of thegiens. Through the WMATA
Compact, “Maryland, Virginia, and the District of Columbia conferred upon WMATA the
respective sovereign immunitieBeebe v. Washington Metro. Area Transit AUtB9 F.3d 1283,
1287 (D.C. Cir. 1997)see alsdJ.S. @NsT. amend. XI. “Section 80 of the WMATA Compact
provides, in pertinent part, that WMATghall be liable for its contracts and for its tpkiat shall
not be liable for any torts occurring in the performance of a governmental func@meto v.
WashingtorMetro. Area Transit Auth948 F.3d 386, 393 (D.C. Cir. 202@uotation omitted).
An action constitutes a “governmental function” if it is “discretionargéebe 129 F.3d at 1287.
“To determine whether a function is discretionary, and thus shielded by igpvenenunity,[the
Court] asis] whether anystatute, regulation, or policy specifically prescribes a course of action
for an employee to follow.”ld. (quotationomitted). “If no course of action is prescribgthe
Court] then determins] whether the exercise of discretion is grounded in social, economic, or
political goals.” Id. “If so grounded, the activity igovernmental,’thus falling within section
80’s retention of sovereign immunityld.

The alleged misconduct underwritiRgaintiff's claimsin both Coung 1V and V constitutes
adiscretionary discharge ¥%YMATA'’s governmental functian Plaintiff's negligent supervision
claim turns on perceived weaknesses in his supervisors’ professional quatificand
administrativestyles. His defamation claisimilarly rests on security and personnel decisions
made by WMATA with regard to Plaiifit as an employee of the companyhe parties have

identified no statute, regulation, or policy governing such actions, and the D.C. Circonatias
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clear that “decisionsoncerning the hiring, training, and supervising of WMATA employees are
discretiorary in nature, and thus immune from judicial revieBurkhart v. Washington Metro.
Area Transit Auth.112 F.3d 1207, 1217 (D.C. Cir. 1997Jhe conduct in question here is no
different, and,indeed,this Court has found similar complaints of negligent supervision and
defamationmsulated from judicial scrutinySeeHeaden v. Washington Metro. Area Transit Auth.
741 F. Supp. 2d 289, 3996(D.D.C. 2010) As such, Counts IV and V of the Amended Complaint
cannot survive summary judgment, atitereforethe CourtGRANTS WMATA’s Motion for
Summary Judgmerats to these counts.

E. Count VI —Whistleblower Violation

In Count VI of the Amended Complaint, Plaintiisserts a generic claim for a
“whistleblower violation.” Am. Compl.186-105. Plaintiff's whistleblower clairderives from
the alleged malfeasance of WMATA'’s Oléhd Plaintiff's termination following a series of
internal complaints. See d. While not a model of clarityPlaintiff’'s whistleblowerclaim
nominallyimplicates both state and federal whistleblower. |&ge d. WMATA now moves for
summary judgment with regards to both putative whistleblower violatiDe$.’s Mot.at 12-14.
The Court will address each individually.

First, WMATA asserts that Plaintiff's claim under the whistleblower statute ofDie
Government” falls short because WMATA is not bound by such lats. Compl. § 89. The
Court agrees.Under theEmployees of District Contractors and Instrumentalityisti&blower
Protection Act (the “DCWPA”), the District of Columbia“prohibits a supervisor from
‘threaten[ing] to take or tak[ing] a prohibited personnel action or otherwiseatpiali against an
employee because of the employee’s protected disclosure or because ofaeesfusal to

comply with an illegal order.” Coclough v. Akal Sec., InB303 F. Supp. 3d 123, 134 (D.D.C.
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2018) (citing D.C. Code §-223.02(a)). But the District of Columbia may not “impose its
legislative enactment[s] upgWM ATA] without the express consent of the other signatories and
of the Congress of the United StatekliceraNelson v. Washington Metro. Area Transit Auth.

F. Supp. 2d 1, 7 (D.D.C. 1998) (holding that WMATA is not subject to claims und®.@e
Human Rights Act) Plaintiff offers no evidence that Maryland, Virginia, or the United States
Congress has consented to the applicatioth@ DCWPA Moreover, this Court has recently
rejected the applicability to the DCWPA to WMATA, finding no such consent amdhgst
WMATA signatories. SeeSlack v. Washington Metro. Area Transit AuB25 F. Supp. 3d 146,
155-57 (D.D.C. 2018). Consequently, the Court concludesttilaDCWPA is inapplicable to
WMATA, and, thereforePlaintiff's state law whisdblower claim cannot survive summary
judgment.

Next, Plaintiff's whistleblower claimalso cites to“various federal Whistleblower
Protection laws.” Am. Compl. { 88. Regarding this “federal” claim, WMATA argues that “all
federal whistleblower statutes require a plaintiff to exhaust his administramnezlies first before
a private cause of action can be filed,” and that Plaintiff hapnopierly exhausted his remes
here. Def.’s Mot. at 13. Plaintiff's Amended Complainhowever, alleges that he did exhaust his
administrative remediedby making a complaint to the WMATA OIG and subsequently
participating in a related interviewSeeAm. Compl. § 105; Pl.’s Opp’'rix. 32 ECF No. 281
(US DOT OIG Whistleblower Claim).

The Court finds this discussiaf exhaustiorpremature Plaintiff does notite to any
specificfederal whistleblower statute in his Amended Complaint, or otheclasigy the source
of his federal whistleblower claimSeeAm. Compl.{{ 86-105. Indeed, Plaintiff's reference to

“various federal Whistleblower Protection laws” could implicate nungefederal statutes, each
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with unique exhaustion requirementkd.  88. For example, WMATA cites whistleblower
protections in th&lational Transit Systems Security Agtd the Surface Transportation Assistance
Act. Def.’s Mot.at 13-14. Both statutes require a claimant to first seek an administrative remedy
through the Department of LaborSee6 U.S.C. § 1142(c)(1); 49 U.S.C. § 31105(b) & (c).
Identicalexhaustion requiremes)thoweverarenot present undetifferent federastatutes, such

as theFalse Claims Act, which also provides a statutory cause of actionrfamoehistleblower
claims. See Slack325 F. Supp. 3dt152 (citing 31 U.S.C. § 3730(h)).

The Court need not engage in guessiagies regarding the naturé Plaintiff's federal
whistleblower claim. Instead, it will dismiss this claim on a threshold issue: subjeaiter
jurisdiction. “It is axiomatic that subject matter jurisdiction may not be waived, and that courts
may raise the issue sua sponféetworkIP, LLC v. F.C.C548 F.3d 116, 120 (D.C. Cir. 2008)
(quotationomitted). Indeed,a federal cour may not proceed to the meritd @ claim before
assuring itself that subjentatter jurisdiction is properSeeMoms Against Mercury v. Food &
Drug Admin, 483 F.3d 824, 826 (D.C. Cir. 2007).

Here, WMATA retains the sovereign immunity of Maryland, Virginia, and thériDisf
Columba, and this Court lacks jurisdiction over Plaintifiexleralwhistleblower claim unless that
immunity has been waivedee Slack325 F. Supp. 3d at 153. Sovereign immuoéy be waived
where: (1)Congress “unequivocally expresses its intemttimgate that immunigyor (2) “a state
may voluntarily waive its immunity by making a clear declaration that it intemdsbmit itself
to a federal court’s jurisdiction.”ld. at 151 (uotationsomitted). Plaintiff has presented no
evidence of such waiver under either criterion, and the Columtds nonein the record To the
contrary, precedent in this jurisdicti@pecifically indicates that WMATAhas notwaived its

sovereign immunityas tocertainfederal whistleblower claimsSee d. at 152-155. Without more
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specificity from Plaintiff, the Court cannot conclude that it possesses suigéer jurisdiction
over his “federal” whistleblower claim

For the reasons stated above, the C&RANTS WMATA'’s Motion for Summary
Judgment as to Count VI of the Amended Complaint. The Court, however, specificallysgismis
Plaintiff's federal whistleblower claitd/ITHOUT PREJUDICE .

IV.  Conclusion

Forthe reasonset forth in this Memorandum Opinion, the C@BRANTS IN PART and
DENIES IN PART WMATA’s [27] Motion for Summary JudgmentSpecifically, the Court
GRANTS WMATA’s Motion as to Counts |, I, 1V, V, and VI of the Amended Complaint. The
Court DENIES WMATA'’s Motion as to Count Ibf the Amended Complaint. An appropriate

Order accompanies this Memorandum Opinion.

Date: Septembet, 2020
/s/
COLLEEN KOLLAR-KOTELLY
United States District Judge
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