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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RENE PINKETT ,

Plaintiff ,
V. Civil Action No. 18-1656(JEB)
DR. LEONARD’S HEALTHCARE CORP. ,
etal.,
Defendans.

MEMORANDUM OPINION

Plaintiff RenePinkett sustained injures from a B Yours Vibe 2 vibrthat wasallegedly
manufactured by Defendant Vee International, I8bethus brought this suit against both Vee
International and Dr. Leonard’s Healthcare Corp., which sold her the vibratortfromaii-order
catalogue. In an @nion dated September 28, 2018, this Court granted in part and denied in part
Dr. Leonard’smotion to dismiss for failure to state a alaiNow Vee International moves to
dismiss forlack of personal jurisdiction. Because the existence of such jurisdiction iatburre
unclear, the Court will order jurisdictional discovery before deciding the Motion.

l. Background

Pinkett purchased the Vibe 2 from Dr. Leonarmtail-order cataloguduring May or
June of 2015.SeeECF No. 1 (Notice of Removal), Exh. A (Superior Court Documents) at 2-21
(Compl.), 1 8. According to the Complaint, Vee International manufactiieedibe 2that was
offered by Dr. Leonard’sld.,  19. As relevant here, Pinkieclaims that/ee International—
which does business under the name Blush Novelties — “regularly conducts and solicits

business in Washington, D.Ch¥y “designing, manufacturing, rdidying, marketing, and selling
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sex toys and sexual aids to companies such as [Dr.] Leonardfds] 1Y 6,13. In addition to
Dr. Leonard’s, Vee International sells its produntthe District“through many different online
retailers; such a®Amazon and eBaySeeSup. CtDocs. at96-104 (PI. MTD Opp.at 2 6 n.3.
Bereft of discoveryPlaintiff also notes the difficulty of establishing personal jurisdictih at
4.

The parties agree that Vee International is incorpoiatéliw Yorkand maintains its
principal place of business ther8eeSup. Ct. Docs. at 89-90 fifdavit of Eric Lee COO, Vee
Internationa), § 2 Compl., 1 6.According to an affidavit from its Chief Operating Officer, that
Defendantdoes not have any offices, ownlease any real estate, pay any state taxes, or
maintain any bank accountsthe District SeelLee Aff., 1 5-8. Nor does Vee International
market or sell its products to any distributors who are incorporated or maheaiprincipal
place of business in the Distridd., 1 4. Dr. Leonard’s is incorpated in Delaware, for
instanceand maintains its principal place of iness in New Jersey. S8ep. CtDocs. at72—

85 (Def. MTD)at 6.

Vee International now moves to dismiss for lack of personal jurisdiction.
Il. Legal Standard

Under Federal Rule of Civil Procedure 12(b)(2), a defendant may move to dissuiss a
if the court lacks personal jurisdiction over him. The plaintiff bears the burderabfigising

personal jurisdictioniC Inv. Grp. LC v. IFX Mkts., Ltd.529 F.3d 1087, 1091 (D.Cir. 2008),

andits requirementémust be met as to each defendarRish v. Savchuk, 444 U.S. 320, 332

(1980). In deciding whether the plaintiff has shown a factual basis for pégansdiction,

courts resolve factual discrepancies infa@or. SeeCrane v. N.Y. Zoological Soc'y, 894 F.2d

454, 456 (D.CCir. 1990). When personal jurisdiction is challenged, “the district judge has



considerable procedural leeway in choosing a methodology for deciding thoa rh&tiB

Charles A. Wright & Arthur R. MillerEederal Practice &rocedure 8 1351 (3d ed. 2004he

court may rest on the allegations in the pleadings, collect affidavits anceottience, or even
hold a hearing._1d.
[l Analysis

The Court may only exercise personal jurisdiction over Defenid@etrmitted byD.C.’s

long-armstatute andhe Constitution’s Due Process ClauSeeUnited States v. Ferrara, 54

F.3d 825, 828 (D.C. Cir. 1995); Daley v. Alpha Kappa Alpha Sorority, Inc., 26 A.3d 723, 727

(D.C. 2011);see alsd-ed. R. Civ. P. 4(k)(1)(A). This requirement translates into astep-
inquiry: the Court “first examine[s] whether juristion is applicable under the . . . loagn
statute and then determine[s] whether a finding of jurisdiction satisfiesribgtatonal

requirements of due processGTE New Media Servdnc. v. BellSouth Corp., 199 F.3d 1343,

1347 (D.C. Cir. 2000).
There areseveral ways for a D.C. court to obtain personal jurisdiction over aasaent
defendant.First, Pinkett relies on the Courtauthority to exercise “general jurisdiction” over a

non+esident defendant in certain circumstances. (@®enan v. Ameritrade Holding Corp., 293

F.3d 506, 509 (D.C. Cir. 2002); D.C. Code § 13-334(a). Second, she argues that the Court has
“specific jurisdiction” over Defendant because it “transact[edpusiness in the District of
Columbia.” § 13-423(a)(1). Third, she contends that the Court also has specific jurisdiction
because Vee Internatiorf@hus[ed]tortious injury in the District of Columbibay an act or

omission outside the District of Columbiand “regularly does or solicits business, engages in

any other persistent course of conduct, or derives substantial revenue from gabadis us

consumed, or services rendered, in the District of Columbia.” § 13-423(Ag4xplained



below, the Court concludes that, on the current recante of these three bases is sufficient
sinceVee International likelylacks theé'minimum contacts” with the District #t the Due
Process Clause requireshe Court will nonetheless permit Pinkett to take some discovery
because she identifies certéacts that could, if more fully developed, support the exercise of
personal jurisdiction.

A. General Jurisdiction

The Due Process Clause pernggmeral jurisdictioowhena nonresident defendant

maintains sufficiently systematic and continuous contacts with the forumrsigéedless of

whether those contacts gave rise to the claim in the particulaiSaetelicopteros Nacionales

de Colombia, S.A. v. Hall, 466 U.S. 408, 414-15 (1984). General jurisdiction is appropriate

based on “only a limited set of affiliations with a forum,” all ofigfhare tantamount to

Defendants domicile. SeeDaimler AG v. Bauman571 U.S. 117, 137 (2014). For corporations,

general jurisdiction may be asserted if the forum is one in which the corpogsatitairly
regarded as at homeéwhich has been defined as generally being either its “place of

incorporation” or its “princigl place of business.Id. (quoting_ Goodyear Dunlop Tires

Operations, S.A. v. Brown, 564 U.S. 915, 924 (2011)). D.C. law incorpdhegeiieprocess

standard.SeeGorman 293 F.3d at 510.

Vee Internationalhowever, is incorporated and maintains its principal place of business
in New York. Seelee Aff.,, T 2; Compl., 1 6Defendant ishusnot “fairly regarded as at home”
in the District, and general jurisdiction does not ex&teDaimler, 571 U.S. at 137-39 (“[T]he
inquiry under_Goodyear is not whether a foreign corporationferumm contacts can be said to
be in some sense continuous and systematic, it is whether that torpstfiliations with the

Stateare so continuous and systematic as to render [it] essentially at homéarutheState.”)



(internalquotations and citations omitted)or is this thé‘'exceptional case” where “a corporate
defendant’s operations” beyond these two “paradifpriimsmay be “so substantial and of such

a nature as to render the corporation at hombkat State.”"BNSF Ry. Co. v. Tyrrell, 137 S. Ct.

1549, 1552-53 (2017) (quotim@aimler, 571 U.S. at 137, 139 n.19pPnthe contrary, Vee
International has no offices, tax liability, bank accounts, or even distributors wabharee in
the District. Seel ee Aff., 1 4-8.

Pinkettnonetheless argues that discovery may show that Vee International is somehow
subject to general jurisdictiorBeePl. Opp. at 4. Yet, “it is hard to see why much in the way of
discovery would be needed to determine whererpazation is at home.Daimler, 571 U.S. &

139 n.20. Although she invokes tsiieeam of commercggeCompl., 1 38, the Supreme Court

has made clear that “the placement of a produetthre stream of commerce. ‘do[es] not

warrant a determinatiaimat, based on those ties, the forum d¢easeraljjurisdiction over a
defendant.” Daimler, 571 U.S. at 132 (quoting Goodyear, 564 U.S. at 927). Pinkett's argument
that Vee International “regularly conducts and solicits business in Washing@usi, ©Compl.,

5, fares no better: The Supreme Court has likewise explained tkaatenbusiness. . does not
suffice to permit the assertion of general jurisdiction” because “[a] corportdiat operates in

many places can scarcely be deemed at home in all of tH®NSF Ry. Co., 137 S. Ct. at 1559
(quotingDaimler, 571 U.S. at 139 n.20Because Plaintiff identifies no facts likety support

Vee Internationas being at home in the Distridthe Court does not have general jurisdiction

over DefendantSeeFreedman v. Suntrust Banks, Inc., 139 F. Supp. 3d 271, 280-81 (D.D.C.

2015).
In any event, een if Plaintiff could demonstrate that Defendant had such contacts with

the District,shestill would not satisfythe service requirements of D.C. law foreign defendant



mustbe servedin the District” for the exercise of general jurisdictioBeeD.C. Code § 13-
334(a). “Where the basis for obtaining jurisdiction over a foreign corporation is § 13;334(a
a plaintiff who serves the corporation by haitside the District is ‘foreclosed from benefitting
from [the statute’s] jurisdictional protection.Gorman 293 F.3d at 514 (quotirigverettv.

Nissan Motor Corp., 628 A.2d 106, 108 (D.C. 1998¢E alsdsowens v. Dyncorp, 132 F. Supp.

2d 38, 42 (D.D.C. 2001). Here, Plaintiff did rsatrve Defendant in the District. Sk Opp. at
3. The Court, consequently, may not exerciseeg@nurisdiction over ivia 8 13-334(a).

B. Specific Jurisdiction

Specific jurisdiction converselypermits a court to adjudicate those “issues deriving
from, or connected with, the very controversy that establishes jurisdiction.”yE€amo&64 U.S.
at 919 (citation omitted)In other words, specific jurisdiction exists where a claim arisesfou
the non-resident defendant’s contacts with the fostate. D.C.’s longarm statute enumerates
the kinds of contacts with the District that are sufficient to bring a non-resld@ridant into a
D.C. court, two of which are at issue here: “transacting asinkess in the District of Columbia”
and “causing tortious injury in the District of Columbia by an act or omissioidetitse District
of Columbia.” D.C. Code § 1823(a)(1), (4).

1. Transacting Business

The “transactinginybusiness” provision of the D.C. loragm statute has been given an
“expansive interpretatighrendering it “coextensive witthe due process clause” when the
relevant contacts derive from some type of commkocibusinesselated activity. Helmer v.

Doletskaya, 393 F.3d 201, 205 (D.C. Cir. 2004) (quoting Mouzavires v. Baxter, 434 A.2d 988,

992 (D.C. 1981))seeHolder v. Haarmann & Reimer Corp., 779 A.2d 264, 270-71 (D.C. 2001).

This means that if a defendant transacts business here and a dispute ariiest ramsaction,



hemay be sued in the District so long as doing so would not violate due pr&sss.q.,

Hardy v. N. Leasing SysInc., 953 F. Supp. 2d 150, 156-57 (D.D.C. 2013); Schwartz v. CDI

Japan, Ltd.938 F. Supp. 1, 4 (D.D.C. 1996). Put another way, 8 13-423(a)(1) reaches out to
non-resident defendants engaged in business adtivitye Districtwith as long an armsathe
Constitution will allow.

Here, Pinkett’s claims arise outdée International’s alleged transaction of business in

the District SeeQuality Air Servs., LLC v. Milwaukee Valve Co., 567 F. Supp. 2d 96, 101 n.4

(D.D.C. 2008) (holding that produclisbility claim “clearly ar[ose] out of” transactn of
business in District whedefendant “ma[de] sales through a regional distribtitrspecifically

target[ed] the trict”) (citing Stabilisierungsfonds Fur Wein v. Kaiser-Stuhl, 647 F.2d 200, 205

(D.C. Cir. 1981)).All of her jurisdictional allegations fairly fall within the domain of the
“transacting any business” prong of D.C.’s lcaunga statute As a consequence, “the statutory
and constitutional jurisdictional questions, which are usually distinct, merge imtgla si

inquiry.” United States Werrara54 F.3d 825, 828 (D.C. Cir. 1995). A brief flashback to 1L

Civil Procedure revda the seminal cases that estsiblihe appropriate standard under the Due
Process Clause

Due procespermits a court to exercise specificisdiction over a nomesident
defendant whethere are sufficient “minimum contacts” between the defendant arfdriim
“such that the maintenance of the suit does not offend ‘traditional notions of fainplay a

substantial justice.”Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (quMitigen

v. Meyer, 311 U.S. 457, 463 (1940)). The defendant’sacbmimust be extensive enough that he
“should reasonably anticipate being haled into court” in the forum Stételd—\Wide

Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980). “Random,” “fortuitous,” or




“attenuated” contacts are not enough; althougfsighl presence in the forum is not necessary,
the defendant must have somehow fmseful[ly] avail[ed]” itselfof “the benefis and

protections of the forurs’laws.” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475-76

(1985) (citations omitted).
This standard can be satisfied by “a defendant’s participation in the ‘stfeam o
commerce,’ which ‘refers to the movement of goods from manufacturers througbutiiss to

consumers.”Williams v. Romarm, SA756 F.3d 777, 784 (D.C. Cir. 2014) (quoting J.

Mcintyre Mach., Ltd. v. Nicastro, 564 U.S. 873, 881 (2011) (pluralityp;] “single isolated

sale’ from a distributor to a customer in the forum state,” however, “has peeersufficient to
establish minimum contacts between the manufacturer and the foldnat' 785 (quoting

Nicastrg 564 U.S. at 888—89 (Breyer, J., concurring)). Instead, the Due Process Clause requires
that the defendant “target[] the District or its customers in some wey.The defendant may

do so through “efforts direatetoward the forum state, such as ‘special stelged design,

advertising, advice, [or] marketing.’ld. (quotingNicastrg 564 U.S. at 889 (Breyer, J.,

concurring)). A “regular flow or regular course of sales’ in the forum” may hkdp
demonstrate targetindd. at 785 & n.4 (quotindNicastrq 564 U.S. at 889 (Breyer, J.,
concurring)).

On the current record, Plaintiff has not yet established that the exersisecific
jurisdiction over Defendant satisfies due procdssst, Pinkett claims thahe is a resident of
the District and was injured while using the Vibe 2 that she purchased fromddardés, which
in turn obtained it from Vee InternationgbeeCompl., 11 3, 8, 13. While the Court may infer
from these facts that Plaintiff was injured in the Districthmy vibrator, &*single isolated sale’

from a distributor to a customer in the forum state has never been sufficieratticshst



minimum contacts between the manufacturer and the foriillifams, 756 F.3d at 785

(quotingNicasto, 564 U.S. at 888—89 (Breyer, J., concurring)).

Second, Pinkett’'s argument that Vee International “delivered [the Vibe 2] inttrélaens
of commerce” through Dr. Leonard’s, Amazon, and other distribigeeCompl., 1 38PI.
MTD Opp. at 6 n.3, cannot provide a basis for personal jurisdiction without any alledaition t
Vee International “targeted the District or its customers in some way.” WillidssF.3d at
785. LikewisePinkett’'sbroadclaim that Vee International “regularly conducts and salicit
businessin the District,seeCompl.,  6fails to provide the “specific facts connecting the
defendant with the forum” that are necessary to “establish[] a factual basis {€ourt’s]

exercise of personal jurisdiction,” Marshall vElbw, LLC, 856 F. Supp. 2d 104, 106 (D.D.C.

2012) (citations omitted). As the record now stands, therefore, Pinkett has not alffigesht
facts to warrant personal jurisdiction.
2. Causing Tortious Injury

Plaintiff also invokes one of the “tortious injury” prgsof the D.C. longarm statute.
Specifically, the Court may exercise personal jurisdiction over a non-resieemidant who
“caus|ed] tortious injury in the District . . . by an act or omission outside thedDis. . if he
regularly does or solicitsusiness, engages in any other persistent course of conduct, or derives
substantial revenue from goods used or consumed, or services rendered, in ttte MsCi
Code § 13-423(a)(4).

The resolution of this issue, however, follows directly from tharCoprior
constitutional analysis conducted within the discussion of the “transacting angdsligrong.
Because, as the Court just explained, the exercise of personal jurisdictioretemddm in this

forum would violatedue processand because &htiff alleges no additional contacts relevant to



the “tortious injury” prongdue process still stands as an obstacle to jurisdictRegardless of
the prong at issuéla] personal jurisdiction analysis requires that a court determine whether
jurisdiction over a party is proper under the applicable local Enmg-statut@nd whether it

accords with the demands of due proces$®rrara 54 F.3d at 828 (emphasis added).

3. Jurisdictional Discovery
The Court is nonetheless wary of an unjust result iedeftdant defefd] the jurisdiction
of a federal court by withholding information on its contacts with the forum.” Rundguist

Vapiano SE, 798 F. Supp. 2d 102, 120 (D.D.C. 2011) (quétifead| 75 F.3d at 676,

abrogated on other grounds $gmantgr560 U.S. 30p One way to clarify whether Vee
International may be haled into court here is via jurisdictional discoveryctitfa Court “has
broad discretion in its resolution of [jurisdictional] discovery problémusd “[t|he standard for

permitting jurisdictional discovery is quite liberal&pp Dynamic ehf v. Vignisson, 87 F. Supp.

3d 322, 329 (D.D.C. 2015internal quotations and citations omitted). Plaintiff's allegations
satisfy that liberal standard as to specific jurisdictibeytdemonstrate “a good faith belief that
such discovery will enable it to show that the court has personal jurisdiction overehdatef”
Id. (citation omitted).

Specifically, Pinkett manifests a gotaith belief that she casbemonstrate purposeful
availment by discovering the nature and extent of the business that Vee iotatriaggularly
conducts and solicits” in the District through its distribut@geCompl., 11 6, 38&eealso
Rundaquist, 798 F. Supp. 2d at 120-21 (ordering discovery eNidance of defendant’s
“licensing, franchising, or similar agreements” with other defendants estadhlish personal

jurisdiction); Delta Sigma Theta Sorority, Inc. v. LaMith Designs, Inc., 275 F.R.D. 20, 30

(D.D.C.2011) (ordering discovery when evidence of deferidaselling merchandise via

10



websites and catalogues” could establish personal jurisdiction). Discoagmereal that, by
placing its products into the stream of commerce with distributors like Dndrd’s, Amazon,
and eBay, Vee International “targetida Districtor its customers in some wayWilliams, 756
F.3d at 785seeid. (“Nicastromakes clear that a manufacturer’s broad desire to tirgétnited
Stateghrough a distributor will not suffice.”).

Such targting may possibly be demonstrated,, through a “regular flow or regular
course of sales” in the Distrior through “additional efforts” directed at the Distritstich as

‘special stateelated design, advice, [or] marketirigId. at 785 & n.4 (quing Nicastrq 564

U.S. at 889 (Breyer, J., concurring)). The “mere accessibilitpassivewvebsites in the District

that sell the Vibe 2, however, is not enou@eeTriple Up Ltd. v. Youku Tudou Inc., 235 F.

Supp. 3d 15, 23 (D.D.C. 2017) (quoti6d E New Media Servs.199 F.3d at 1350aff'd, 2018

WL 4440459 (D.C. Cir. July 17, 2018). Plaintiff is also advised that focissiledyon the
characteristics of the websites through which the Vibe 2 is sedPl. Opp. at 5-7, will not help
her establish personal jurisdiction over Vee International if those chiésticterepresent the
“mere unilateral” activity of distributors. William356 F.3d at 785 (quotingorld-Wide
Volkswagen 444 U.S. at 298)Shemust demonstrate purposeful availmenMeage

International, not its distributors.

In sum, @rhaps Defendant is a relative stranger to the District, broadly targeting the
United States through distributors like Dr. Leonard’s. Or perhaps Defendantiyeguoth
specifically targets the District viatparticular products, distribution agreements, marketing
campaigns, and the like. Without the benefit of discowergpecific jurisdictionthe Court

cannot say whether Vee International’s contacts in the District satisfgrdaess

11



V. Conclusion
The Gurt will accordingly put Defendant’s Motion on ice until Plaintiff completes some
jurisdictional discovery.A separate Order consistent withsti@pinion will issue this day.
/sl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: October 29, 2018
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