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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JESSE R. REDMOND
Plaintiff,

V. Civil Action No. 18-2214CKK)

UNITED STATES PAROLE
COMMISSION

Defendant

MEMORANDUM OPINION
(Septembed, 2019)

Plaintiff Jesse R. Redmongroceedingro se alleges that Defendant United States Parole
Commission(“Commissiof}) has infringed on his Fifth Amendment rights in various ways
relating to the Commissios past denials of parole f&edmond Pending before the Court is
Defendants [10] Motion to Dismiss, which argues in p#mat this Court lacks subjentatter
jurisdiction to hear this casen sovereign immunity grounds. Upon consideration of the
pleadings! the relevant legal authorities, and the record as a whweCourt will GRANT

Defendarits Motion to Dismis&.

! The Court’s consideration has focused on the following documents:

Def.’s Mot. to Dismiss (“Def.’s Mot.”), ECF No. 10;

Pl.’s Opp’n to Def.’s Mot. to Dismiss (“Pl.’s Opp’n”), ECF No. 16;

Def.’s Reply to Pl.’s Opp’n to Def.’s Mot. to Dismiss (“Def.’s Reply”), ECB.RL and
Pl.’s Surreply to Def.’s Reply to Pl.’s Opp’n to Def.’s Mot. to Dismiss (“Plisr&ply”),
ECF No. 23.

In an exercise of its discretion, the Court finds that holding oral argum#ns iaction would not
be of assistance in rendering a decisiBreL CvR 7(f).

2 Redmond argues that the Commission has failed to file an answer during the period frpvided
Federal Rule of Civil Procedure 12(a)(1)(ApeePl.’s Opp’'n atl-3. However, under Rule
12(a)(4), serving a motion to dismiss under Rul@@)las the Commission has done hesg¢ends

the time period for filingananswer.
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. BACKGROUND

Redmondvas convicted in 1996 difst-degreesexual assauih the Superior Court of the
District of Columbia SeeRedmond v. United Staie829A.2d 229, 230 (D.C. 2003pnffirming
conviction), cert. denied 543U.S. 914 (2004) Redmondbecame eligible for parole in 2011
Redmond v. HollandNo. 16-6521, 2017 U.S. App. LEXIS 20556, at *2 (6th Cir. Aug. 10, 2017).
At his initial hearing in July 2010, despite the applicable guidelines indicatihgRédimond
should be granted parole, ti@ommission denied paroleld. It explained its departure by
reasoningthat there was a “reasonable probability” tRetdmondwould “not obey the law if
released” andhat his“release would endanger the public safetld” (internal quotation marks
omitted). The Commissiorstatedthat he wasa more serious parole risk thattie guidelines
indicatedbecause the victim of the crime for which he had been convicted was a “74 year old
woman [with] who[m] [he] engaged in sodomy and intercourskl’ (alterations in original
(internal quotation marks omittedYhe Commissioralso basedts decision on the grounds that
Redmondhad not completed any rehabilitative progrartk. It denied his request to reconsider
the denial of his paroleld.

At his second parole hearing on July 28, 2(Ré&dmondpresented testimony indicating
that he had completed a rehabilitative progréoral Recognition Therapyld. at *2-3. The
Commission once again denied parole, notwithstanding the hearing examicensmendation
that parole be grantedld. The Commission relied on the recommendation of an executive
reviewer who emphasized thRedmondcontinued to insist on his innocence and thus had not
accepted responsibility for his criméd. It deniedRedmonds request for reconsideration and
suggested he participate in either a sex offender treatment program or anothezhemsive

rehabilitativeprogram. Id. at *3-4.



Redmonds third parole hearing occurred on July 30, 201dt.at *4. Redmondoresented
testimonythat he had participated in the Moral Recognition Therapy program for almmogtars,
had mentored other participants in the program, andti@ddedan anger management clasg.
at *4-5. Additional testimony indicated thatthad not participated in a sex offender treatment
program because none were available at his praswtbecausdie was ineligible for transfer to
another prison with such a prograid. The hearing examiner recommended parole, the executive
reviewer disagreed, and the Comsiis again denie®Redmondparole. Id. at*5. It basedts
decisionon the “extreme crueltyp [Redmond’s] victim,” which it described as including not only
“forcible vaginal rape” but also “rectal and oral sodomy,” even though Redmond kad be
acquittedof the latter charges in 1996l. at *5-6 (alteration in original{internal quotation marks
omitted) The Commission also found that denial was warranted because the Moral Recognition
Therapy program was inadequate to reduce the risRedthondgosed anthecausde continued
to claim that he was innocent, which indicated that he was “not fully reébsdal” 1d. at *6
(internal quotation marks omitted).

After the Commission’s denialf parole in 2011Redmondfiled a suit in federal court
seeking damages awthiming thatthe denial had deprived him of his rights under the First and
Fifth Amendments.Redmond v. FulwogdNo. 14cv-0308, 2014J.S. Dist. LEXIS 54300, at *1
(D.D.C. Apr. 18, 2014)aff'd on other grounds859F.3d 11 (D.C. Cir. 2017)The district court
dismissedthe suitand the D.C. Circuit affirmedn the basighat the former Chairman of the
Commission, Isaac Fulwoodr., enjoyed qualified immunityas toeach ofRedmonds claims.
Redmond v. Fulwood®59 F.3dat 14.

Subsequentlypn August 7, 201,5Redmondiled a petition for a writ ohabeas corpus

pursuant to 28.S.C. 82241,allegingthat the Commission lacked a rational basis to deny him



parolein 2014 based on several groun&edmond v. HollandNo. 15141KKC, 2016U.S. Dist.
LEXIS 106716, at *1 (E.D. Ky. Aug. 12, 2016¢v'd, 2017U.S. App. LEXIS 20556seeCompl.
1 3. The district court denied his petition and found that the Commissienialhad “satisfi¢d]
the highly deferential standard of review accorded to parole determinatiRedfiond v. Holland
2016 U.S. Dist. LEXIS 106716, at *8geCompl. 4. On appeal, the Sixth Circuit reversed
finding that the Commission did lackrational basis to dghRedmondparole. Redmond v.
Holland, 2017 U.S. App. LEXIS 20556, at *18eeCompl. 1 5-7.

The Commission conducted a new parole hearinRé&amondn April 13, 2017 Compl.
18. He was granted paroten July 7, 2017 anceleased on December 2, 201/d. Redmond
subsequentlfiled this suit against the Commission September 25, 2018.

II. LEGAL STANDARD

A motion to dismiss under Rule 12(b)(1) challenge@surt’s jurisdiction to hear the case
“Under Rule 12(b)(1), the party seeking to invoke the jurisdiction of a federal-golarntiff in
the present actierbears the burden of establishing that the court has jurisdictidfright v.
Foreign Serv. Grievance BAb0O3F. Supp. 2d 163, 1690 (D.D.C. 2007)aff'd, No. 075328,
2008U.S. App. LEXIS 6642D.C. Cir. Mar. 17, 2008) In determining whether the court has
jurisdiction,“the courtneed not limit itself to the allegations of the compldiabd “may consider
such materials outside the pleadings as it deems appropriate to determiner vithdihs
jurisdiction over the case.Chandler v. Roche15 F. Supp. 2d 166, 168 (D.D.C. 2002).

“At the motion to dismiss stage, counseled complaints, as wetbasecomplaints, are to
be constrad with sufficient liberality to afford all possible inferences favoradbline pleader on
allegations of fact.”Settles v. U.S. Parole Comm4R29 F.3d 1098, 1106 (D.C. Cir. 2005)he

court need not, however, accept inferences unsupported by the facts alleged or t#gsioten



that are cast as factual allegation€handler 215F. Supp. 2cat 168 And kecause &ourt has
an affirmative obligation to determine whether it has subjeatter jurisdiction, plaintiff[’s]
factual allegations in the complaint.will bear closer scrutiny in resolving a 12(b)(1) motion
than in resolving a 12(b)(6) motion for failure to state a clafmiright, 503F. Supp. 2cat 170
(internal quotation marks omitted).
1. DISCUSSION

Courts construgro se pleadings liberally and must holgro se complaints “to less
stringent standards than formal pleadings drafted by lawyé&mckson v. Pardus551U.S. 89,
94 (2007)(internal quotation marks omitted). Construed in tlght, Redmond’s Complaint
bringsclaimsagainst the Commission under U2.C. §1983on the basishat the Commission
infringed onRedmond’sFifth Amendment right§ and specifically his “liberty interest” in parole,
in five ways: (1) by denying his parole despite the Commission’s lack tibaabbasis, Compl.
19; (2) by referring to hisactionsas including rectal and oral sodomy wheedmondwas
acquitted of such charges, Compl{j (3) by denying his parole because he had not completed a

sex offender treatment program despite pasticipation inthe Moral Recognition Therapy

3 The Commission also moved to disnfissfailure to state a claimnder Rule 12(b)(6)Because
the Court concludes that it lacks subjewtter jurisdiction over Redmond’s claims, it need not
reach the Commission’s arguments under Rule 12(b)(6).

4 While the Commission is a federal entity, pursuant to the National Capital Revitalization
SeltGovernment Improvement Act of 1997, it “assume[d] the jurisdiction and authority of the
Board of Parole of the District of Columbia to grant and deny parole, and to imposgocendi
upon an order of parole, in the case of any imprisoned felon who is eligible for pamepauamie
under the District of Columbia Code.” D.C. Code%&131(a)(1) (2019). The Court thus
construes Redmond’s referencesBivens v.Six Unknown Named Agents of Fed. Bureau of
Narcotics 403U.S. 388 (191), see, e.g.Pl.’'s Opp’n at 67, 10,as indications that he intends to
bring this suit under 8983, the equivalent when the Commission acts under color of District of
Columbia law.



program Compl. T11; (4) by denying his parole on the basis that he had not acceppehsibility
for his crimes, Compl. §2; and (5) by failing to “immediate[ly] releasBRedmond following the
Sixth Circuit’s decision finding that the Commission lacked a rational basis yohilanparole,
Compl. 1113. In its Motion to Dismiss, the Commission argues that Court lacks subjechatter
jurisdiction over this suit because the Commissajoys sovereign immunity fronRedmond’s
§ 1983 claims.SeeDef.’s Mot. at 5-8. The Court agrees.

“It is axiomatic that the United States may hetsued without its consent and that the
existence of consent is a prerequisite for jurisdictiodnited States v. Mitchell63U.S. 206,
212 (1983) “Sovereign immunity is jurisdictional in natit@ndunless there is an unequivocal
waiver of that immunity, it “shields the Federal Government and its agencies from sbed.
Deposit Ins.Corp. v. Meyey 510U.S. 471, 4751994) Redmondappears tsuggestthat the
Federal Tort Claims Att waiver for discretionary functions might apply heseePl.’s Opp’n at
11-12; PI.’s Surreply at utinsofar as his claimall arise under the Fifth Amendment and are
“constitutional torts,’seePl.’s Opp’nat 12 (describing rights deprived as “constitutional rights
under the Fifth Amendment”); Pl.’s Seply at 6 ¢{lescribing claims as “constitutional claims
violations”), that waiver does not applysee Meyer510U.S. at 478 (“[The United States simply
has not rendered itself liable undere Federal Tort Claims Atffor constitutional tort claim¥),
see alsdMorgan v.U.S.Parole Comrin, 304 F. Supp. 3d 240, 248 (D.D.C. 20{#)ding that
Federal Tort Claims Adtlid not act as waiver for constitutional tort claims undé©83 against
Commission).

In fact, hereis no ‘clear statementhat would make the Commission itself subject to
liability under §1983.” Settles 429 F.3dat 1105 “Despite its role in administering parole for

D.C. Code offenders, the Commission retains the immunity it is due as an arm otl¢nal fe



sovereigr. Id. at 11®; see alsd&toddard v. Wynr68F. Supp. 3d 104, 112 (D.D.C. 20X4lt is
true that the Commission itself is an arm of the Federal Government and thus is émtitled
sovereign immunity.”). Sovereign immunitythereforeshields the Commission from Redmond’s
§ 1983 clains. See, e.g, Thomas v. SmooNo. 165024, 2018J.S. App. LEXIS 13045at *1
(D.C. Cir. May 16, 2018)affirming district court’s dismissal of suit against Commission on
sovereign immunity groundsiarter-El v. D.C. Dep’t of Corr. No. 125357, 2013J.S. App.
LEXIS 13971, at *1 (D.C. Cir. July 5, 2018ame);Jones v. Fulwogd860F. Supp. 2d 16, 21
(D.D.C. 2012)“The United States has not waived this immunity, and the pl&ntiffims against
the [United States Parole Commissiamk therefore barred(citation omitted));BoldenBey v.
U.S. Parole Comin, 731 F. Supp. 2d 11, 14 (D.D.C. 201q)T]he plaintiff s claims against the
[United States Parole Commissianust be dismissed for lack of subject matter jurisdictjon.
Ali v. U.S. Parole Comim, No. 06-0235, 2001.S. Dist. LEXIS 20777, at *4 (D.D.C. Mar. 23,
2007) (“[P]laintiff’'s § 1983 claims against the Parole Commission are bgrradf’d, No. 07
5134, 2007 U.S. App. LEXIS 27270 (D.C. Cir. Nov. 23, 2005¢cordingly, Redmond’s § 1983
claims against the Commissiamustbedismissed for lack of subjeatatter jurisdiction.

Redmond has natlearly broughtany claims against individual Commissionenseither
their official or personal capacitieslthough he has sometimes included “et al.” in the Defendant
portion of the caption in his pleading§ee, e.g.Compl. at 1; Pl.’s Opp’n at 1But seePl.’s
Surreply at 1 (listing United States Parole Commission as sole Defendanforrjidaint contais
no allegations against specific Commissioners. Moreover, he previously fileabatunst prior
Commission Chair Isaac Fulwood, Jr., in his personal capaegigedmond v. Fulwoo@59F.3d
at 12, which demonstrates that he has knowledge of how to sue individual Commissioners.

However, even if the Complaint were construed liberally to allege claimasagadividual



Commissionerssee, e.g.Fletcher v. Dstrict of Columbig 370F.3d 1223, 122°h.* (D.C. Cir.
2004) (construingpro secomplaint liberally as alleging claims against both Commission and
individual Commissioners)judgment vacated on reh'g 391F.3d 250 (D.C. Cir. 2004),
Redmond’s suit would still be barred.

Generally, “a cause of action undet383 will lie against the individual members of the
Commission when acting pursuant to the Revitalization” Aghich authorizedhe Commission
to grant or deny parole for D.C. prisonerSettles 429F.3dat 1104. To the extent thathe
Commissioners or Chair could be sued igittofficial capaciies here such suits generally
represent only another way of pleading an action against an entityaf armpfficer is an agefit
and sosuch®an officialcapacity suit is, in all respects other than name, to be treated as a suit
aganst the entity’ Kentucky v. Graham473U.S. 159, 1661985) (internal quotation marks
omitted) As a result, those suits would similarly be barred on sovereign immunity grotee]s.
e.g, Boling v.U.S.Parole Comrin, No. 175285, 2018J.S. App. LEXIS 35642, at *42 (D.C.

Cir. Dec. 19, 2018jaffirming district court’s dismissal of officiadapaity suit against Chair of
Commission on sovereign immunity ground$jjomas 2018U.S. App. LEXIS 13045at *1
(same)Ali, 2007U.S. Dist. LEXIS 20777, at *B' Sovereign immunity thus bars plaintg§f§1983
claims for monetary damages against defendants Reilly and Haworth irffilc&it capacities’).

And to the extent thahe Complaint can be liberally readaitege claims against the Chair
or Commissioners in their personal capacitsesh asuit wouldlikewise be barred. Th€hair
and Commissioners enjoy qualified immunity for each of Redmond’s cla®isRedmond v.
Fulwood 859 F.3dat 14-15 (affirming district court’s dismissal of suit brought by Redmond
againstprior Commission Chair fosimilar claims onqualified immunity grounds).” Qualified

immunity shields federal and state officials from money damages unless a pfde#ds facts



showing (1) that the official violated a statutory or constitutional right, anthé2)the right was
‘clearly estabBhed at the time of the challenged conduc#shcroft v. alKidd, 563U.S. 731,

735 (2011). Courtshave discretion as to the order in which they consider the two prongs of the
gualified immunity analysisSeePearson v. Callaharb55 U.S. 223, 236 (2009).

In the instant caséeRedmondhas not satisfied the first prong because he has failed to
sufficiently plead facts showing that a constitutional right was violatdd.has consistently
identified the relevant right for each of his claims as his “liberty intenegtaroleunder the Fifth
Amendment. See, e.g.Compl. 113 (framingCommission’s actions dsiolating plaintiff[’s]
liberty interest to be release[d] on parole™19 (same)see alsdPl.’s Opp’n at 9 (describing
claims as implicating liberty interest in parole under Fifth Amendm&its Sureply at 5-6
(framing Commission’s actions as “clear violation of the plaintiff['s] constihal rights under
the First and Fifth Amendment[s]”)However, the Constitution itself does not create any liberty
interest in parolg and “such an interest must amate from state law, or in this case, District of
Columbia law: Ellis v. District of Columbia84F.3d 1413, 1415 (D.C. Cir. 1996Yhe District
of Columbia Code create$o ‘expectancy of releaseentitling a prisoner to due process
protections.”® 1d. (internal quotation marks omitte@uotingPrice v. Barry 53F.3d 369, 371
(D.C. Cir. 1995) (per curianm)see alsdoling, 2018U.S. App. LEXIS 35642, at *@' Appellant’s
due process claim failsecause neither the Constitution nor D.C. law creates a due process liberty
interest in parolé); Johnson vDistrict of Columbia 67F. Supp. 3d 157, 164 (D.D.C. 2019)] t

is established that D.C. prisoners do not have a constitutionally protected libemtgtiim being

>Redmond cites to cases discussing due process rights in similar contexisy b inapplicable
here. For example, Miller v. Or. Bd. of Parole and Post Prison Supervisiéd2 F.3d 711 (9th
Cir. 2011), an Oregoparolestatute was at issusee id.at 715-16. Similarly, inMcQuillion v.
Duncan 306F.3d 895 (9th Cir. 2002), the Ninth Circuit consideagdalifornia parole statutsge
id. at 900-03.



released to parold, aff'd, 927 F.3d 539 (D.C. Cir. 203;9)ohnson v. United States90F. Supp.
2d 101, 109 (D.D.C. 2008} 1t has been establishe¢lat District of Columbia prisoners do not
have a constitutionally protected liberty interest in parole and thereforenbguetections under
the due process clause with respect to parole determinations or pro¢gdukesordingly, this
Court lacks shjectmatter jurisdiction over Redmond’s claims ahts casanust be dismissed.
Because the Court has determinieatit does not have subjentatter jurisdiction over this case,
the Court does n@ddress the Commission’s statofdimitations andoreclusion arguments.
V. CONCLUSION
For the foregoing reasons, the Court sSERANT Defendant’s Motion to Dismiss and

DISMISS this case. An appropriate Order accompanies this Memorandum Opinion.

Dated: September, 2019

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge

10



