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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTHONY VIOLA,

Plaintiff,
V. Civil Action No. 18-2351 (JEB)

FEDERAL DEPOSIT INSURANCE
CORP, etal.,

Defendants.

MEMORANDUM OPINION

Incarcerategbro se Plaintiff Anthony L. Viola makes clear requesshow me the money.
Or at least: show me where the money we&anvicted of wire fraud and orderealong with
several cadefendantsto pay restitutiorio assorted victims/iola nowseeks an accountind\s
he and hixo-defendants are jointly and severally liabfela wants to know what payments
have been made and to whom. Plaintiffaims hit several snagsowever.For startershefails
to show injury and thus lacks standing. His coag@insteach ofthe four Befendantsalso
suffersubstantive defects. As a result, the Cauiftdismissthe suit without prejudice.
l. Background

On April 1, 2011, Viola was convictesf wire fraudand related charges the U.S.
District Court for the Northern District of Ohi&eeECF No. 12 (Fed. DeMTD) at 2 see also

United States v. Viola2011 WL 6749643, at *2 (N.D. Ohio Dec. 22, 2011). That court

subsequentiheldhim and five cedefendantgointly and severally liable fo$2,649,865 in

restitutionto five victims of the fraud SeeFed. DefMTD at 2;see als&eCF No. 1 (Compl.),

Attach 1at1-6(Restitution Order) Thosevictimsincludedthe Federal Deposit Insurance
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Corporationand ArgentMortgage CompanySeeRestitution Ordeat 3 To executdhe courts
restitution order, the Bureau of Prisdress deducted betwe&25 and $50rom Viola's account
every three months since September 2Qdi2at 8—10 (nmateFinancial Obligatios); Fed. Def.
MTD, Attach. 1(Viola Payment History).

Viola allegeghat in January 2018, he requesteateach of the payees provide a current
balance ohis outstandingestitutiondebt. SeeCompl. at 1.He claimsthatthey eitherignored
him orfailed to confirm receipt of restitution paymentd. Viola furtherallegesthat he
requestedrom the courta“full accounting of his payments, but that the court “refused to
provide the informatiof. Id.

Unhappy with his lack of progress, on October 9, 2@1&ntiff filed suitin this Court
against the U.S. District Court for the Northern District of OtheFDIC, BOP, and Argent.
Although he does natelineatespecific causes of action, he principally invokes 18 U.S.C.
§ 3664, the Mandatory Victims Restitution Acld. at 4. He seekdo obtain an accounting of his
restitution paymentsverification that his payments have reached the progpgresand the
amount remaining on all co-defendaniability. Id. at4-5. ThethreefederalDefendant$ave
nowfiled a collectiveMotion to Dismissunder Federal Rules of Civil Procedure 12(b)(1) and
12(b)(6). Citigroup, Inc.as alleged successor to Argdms filed a separatdotion to Dismiss
under Rule 12(b)(6)SeeECF No. 13.
. Legal Standard

In evaluating Defendants’ Motiorie Dismiss, the Court must “treat the complaint’s

factual allegations as true . . . and must grant plaintiff ‘the benefit of all icfesd¢hat can be

derived from the facts alleged.'Sparrow v. Unitd Air Lines, Inc, 216 F.3d 1111, 1113 (D.C.

Cir. 2000) (quotingschuler v. United State617 F.2d 605, 608 (D.C. Cir. 197%ge




alsoJerome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253-54 (D.C. Cir. 2005). The Court

need not accept as true, however, “a legal conclusion couched as a factual allegatem,

inference unsupported by the facts set forth in the Compl8e¢Trudeau v. FTC, 456 F.3d

178, 193 (D.C. Cir. 2006) (quotirRapasan v. Allaind78 U.S. 265, 286 (1986)).

Federal Rule o€ivil Procedure 12(b)(6) provides for the dismissal of an action where a
complaint fails “to state a claim upon which relief can be grantét¢ttiough “detailed factual
allegations” are not necessary to withstand a Rule 12(b)(6) motion, “a complairdantash

sufficient factual matter, accepted as true, to ‘state a claim to relief that is |@anrsits

face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (internal citation omittedy.acomplaint
to survive a 12(b)(6) motion, the facts alleged in the complaint “must be enough to rgige a ri

to relief above the speculative leveBell Atl. Corp. v. Twombly, 550 U.S. 544, 555-56 (2007).

The standard to survive a motion to dismiss under Rule 12(b)(1) is less forgiving. Under
this Rule, a plaintiff bears the burden of proving that the Court has sofgéietr jurisdiction to

hearhis claims. SeeLujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). A court also has

an“affirmative obligation to ensure that it is acting within the scope of its jurisdictional

authority’! Grand Lodge of Fraternal Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 13 (D.D.C.

2001). For this reasoti,the [p]laintiff's factual allegations in the complaint . . . will bear closer
scrutiny in resolving a 12(b)(1) motiotihan in resolving a 12(b)(6) motion for failure to state a

claim” Id. at13-14 (quoting 5A Charles A. Wright & Arthur R. Milldfederal Practice and

Procedure § 1350 (2d ed. 1987)).

The Courtis mindful that complaints filed bgro se claimants are heltto less stringent

standards than formal pleadings drafted by lawyeriaines v. Kerner404 U.S. 519, 520

(1972). But “evena pro se complainant must pleadb’ctual mattérthat permits the court to infer



‘more than the mere possibility of miscondtictAtherton v. D.C. Office of the Mayos67 F.3d

672, 681-82 (D.C. Cir. 2009) (quoting Igbal, 556 U.S. at 678). The Cowfdhemust dismiss
apro se complaint“where the plaintifs complaint provides no factual or legal basis for the

requested relief. Strunk v. Obama, 880 F. Supp. 2d 1, 3 (D.D.C. 2011) (internal citations

omitted).
1. Analysis
The Court as it mustfirst consider®efendantsjurisdictional challengeseeSteel Co.

v. Citizens for a Better Env'’t, 523 U.S. 83, 95 (1998), before expldefgcts in Violas claims

against eacbefendant.

A. Jurisdiction

The Governmeninitially argues that the casenew moot because the Clerk has since
provided Viola with a two-page payment histoMet Plaintiff rejoins that this is insufficient,
especially because it does not detail payments from kiefemdants. The Court need not spend
time on this point, however, as a more basic obstacle blocks &/jfmddl+— namely, lack of
standing.

Article 11l of the United States Constitution limits the jurisdiction of federalktsoto
resolving ‘Cases’and “Controversies.” U.S. Const. art. lll, 8 2, cl. 1. A parsgasding “is an
essential and unchanging part of the aasesntroversy requirement of Article Ill.Lujan, 504
U.S.at560. Standing therefore represeatSpredicate to any exercise of [the Cosift

jurisdiction”” Florida Audubon Sdg v. Bentsen94 F.3d 658, 663 (D.C. Cir. 1996).

To maintainstanding a plaintiff must meet three criteri&irst, he“must have suffered
an injury in fact — an invasion of a legalbyetected interest which is (a) concrete and

particularized . . and (b) actual or imminent, not conjectural or hypothetidaljan, 504 U.S.



at560 (citations and internal quotation marks omitted). Secdneke' must be a causal
connection between the injury and the conduct complained of — the injury has tdybe.fai
trace[able] to the challenged action of the defendant, and neh[e] result [of] the independent

action of some third party not before the coutt!” (alterations in original) (citation and internal

guotation marks omitted). Thirdit ‘must be likely, as opposed to mersfpeculative, that the
injury will be redressed by a favorable decisioid’ at 561 (citation and internal quotation
marksomitted). A “deficiency on any one of the three prorsgsfices to defeat standing.US

Ecolagy, Inc. v. USDept of Interior, 231 F.3d 20, 24 (D.C. Cir. 2000).

Injury is the “[f]irst and foremost” of standirngthree elementsSeeSteel Co.523 U.S.
at 103. To meetthisrequirementa plaintiff must show that hieassuffered a distinct harmSee

Valley Forge Christian College v. Americans United for Separation of ChutBiate, Inc.,

454 U.S. 464, 472 (1982). Such an injury, moreawesst be “concrete arphrticularized.”

Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1545 (2016) (quoting Friends of the Earth, Inc. v.

Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167, 180-81 (RODOdther words,

injury requires more than a statutory violation: plaintiffs must also show a “‘conctetesti

that is ‘de fato,” ‘real,” and ‘actually exist[s].”” OwnerOperator Indep. Drivers Assv. U.S.

Dep't of Transportation, 879 F.3d 339, 343 (D.C. Cir. 2018) (quoting Hancock v. Urban

Ouftfitters, Inc, 830 F.3d 511, 514 (D.C. Cir. 2016)).

Here,Viola has notdemonstrategducha concretenjury. He makesa conclusory
statement thate “continues to be damaged” by tBevernment’sacceptancef restitution

payments “without any certainty of the amount of his liability and to whom it igylgaid.”

Compl. at 3. But uncertainty alomeinsufficient to show injury.See, e.gNew England Power

Generators Ass'n, Inc. v. FERC, 707 F.3d 364, 369 (D.C. Cir. 2013) (“It would be a strange




thing indeed if uncertainty were a sufficiently certain harm to constinihjury in fact.”). To
the extenViola alleges a violation of the MVRA, he stithust showhe has suffered a concrete
injury that “actually exist[s],'Spokeo, 136 S. Ct. at 1548 — rtlo&t he is merely uncertain
whetherthe Government is properigeimbursinghis victims.

Viola, consequently, must shaeitherthatthere is a likelihood he has overpaid, or that
the lack of accounting causinchim some other concrete injury €4., it affecs how he pgs
the restitution.Yet hehas pled neither. Indeed, his own submissions indibatée has not
come close to paying his full restitution balan&zaelnmate Financial Obligationsee also
Viola Payment HistorylIn other words, his payments of a few hundred dollars are nowhere near
the $2.5 million that is due, even when adding in the more than $8804lGzges his co
defendants have pai&GeeECF No. 16 (PIl. Opp.) at Likewise, Violadoes not clainthat the
withholding of an accounting has affected the manner of his quarterly payments of $25 to $50.
This is not to preclude standing in the futurdaf instancesubstantial payments are made by
him or the others such that the full figure is in sight. As for now, however, Viola hasowat s
he has suffered any real harm here.

There isanother potential avenue, however. Rather than argue direct mgucpuld
seek tashowinformationalstanding —that is, he might maintain thbhe has been deprived of
information about his restitution payments to which he is entitled. Under thenSei@ourt’s
holding in FEC v. Akins524 U.S. 11 (1998), a plaintiff “suffers an ‘injury in fact’ when [he]
fails to obtain information which must be publicly disclosed pursuant to a statdtat 21.
TheD.C. Circuit hassince elaboratethat“a denal of access to information can work an ‘injury
in fact’ for standing purposes, at least where a statute (on the cldineaudi®g) requires that

the information ‘be publicly disclosed’ and there ‘is no reason to doubt their clainh¢hat t



information would help them.”_Ethyl Corp. v. EPA, 306 F.3d 1144, 1148 (DicC2002)

(quoting_Akins, 524 U.S. at 21). For informational standing to apply, however, the statute in
guestion must specifically give the plaintiff a right to the sought informatsaeAm. Soc. for

Prevention of Cruelty to Animals v. Feld Entminc,, 659 F.3d 13, 23 (D.C. Cir. 2011).

The difficulty for Viola here is that the MVRAontainsno suchinformationdisclosure
requirement.Section3664(b) comes closest, by requiring the ttmudisclose its prgentence
restitution report toéhe defendant. [Aat sectionhowever, onlyequiresdisclosing one pre-
sentenceeport it plainly does nhotompelongoing accounting to convicted defendarits. As
nothing in the statute gives Violn independent entitlement to théormation he cannot show
informational standingSeeFeld 659 F.3dat 23. Showing no injury under any theory, Plaintiff
lacks standing.

There is a further jurisdictional hurdle in relation to Plaintiff's suing thetataalf. It is
“well established that federal district courts do not have jurisdiction to nelevrikecisions of

other federal courts.”i Tai Shao v. Roberts, 2019 WL 249855, at *14 (D.D.C. Jan. 17, 2019)

accordJung v. Bank of Ararica N.A., 2018 WL 6680579, at *5 n.7 (D.D.C. Dec. 19, 2018)

(noting that “federal district courts do not have jurisdiction to reconsider decisiotisenf

federal district court$; Atchison v. U.SDist. Courts 190 F. Supp. 3d 78, 88 (D.D.C. 2016)

(noting that &éderal district courttha[ve] no subject matter jurisdiction to reconsider the
decisions of other federal district coljtsAs a corollaryfederal district courts lagkirisdiction
to “attack the judicial acts of a sister cousy/ ordering its clerks or staff tionplement their
judgements in a certain wageeAtchison, 190 F. Supp. 3d at 8Blaintiff, consequenthyjhas

not sufficiently established subjectatter jurisdiction for the Court to proceed



While one may sympathizeith Viola’s being left in the dark, he is not without remedy.
The Clerks Office has provided him with a detailed accounting of his payments and appears
receptive to working with him to correct any erro8eeFed. Def. MTD at 5-6; ECF No. 18
(Fed. Def.Reply) at 2. And if Viola believes the Clekaccounting to be inaccurate or
incomplete, his best route to relief is through petitioning his sentencing Gae18 U.S.C.

8 3664(0) see alsdJnited States v. Villongcd®?016 WL 3747508, at *5 (D.D.C. July 11, 2016)

(listing circumstances where sentencing court may modify restitution order).
B. Merits
Even if there were jurisdiction, the Court would have to dismiss Viola’s suit beb&suse
claim against each Defendant is deficient.
1. U.S District Court
A court (@s well asts Clerk) retains absolute judicial immunity, and Viola thus fails to
state a claim againsither It has long been established that “judgesare .not liable to civil

actions for their judicial acts.'Stump v. Sparkman, 435 U.S. 349, 356-57 (1€ai&jtion

omitted) Similarly, “[i]t is well established that judicial immunitgxtends to other officers of
government whose duties are related to the judicial prdtassiuding court clerks SeeRoth

v. King, 449 F.3d 1272, 128D.C. Cir. 2006) (quotin@arr v. Matteg 360 U.S. 564, 569

(1959)) see alsdHester v. Dickerson, 576 F. Supp. 2d 60, 62 (D.D.C. 2@B8)ying injunctive

relief becausé([i] n this Circuit, absolutgidicial immunityextends to clerks of the court”)

(citing Sindram v. Suda, 986 F.2d 1459, 1460-61 (D.C. Cir. 3998%ourt clerks were not

immune from suit, “courts would face the danger that disappointed litigants, blockieel by
doctrine of absolute immunity fromisig thejudgedirectlyf,] [would] vent their wrath on clerks,

court reporters, and other judicial adjuncts.” Sindram, 986 F.2d at 1461 (sdtewation in




original) (internal quotation marks acdations omitted).Judges and clerks, howevieave
absdute immunity only for acts performed as part of the judicial process. They mmjo
immunity for “administrative” acts involvingsupervising court employees” anvVerseeing the

efficient operation of a court.Forrestewv. White, 484 U.S. 219, 229 (1988).

Viola challenges the Cletk alleged refusal to provide him with a full accounting of all
restitution paymentsSeeCompl. at 1.First off, the court did eventuallgieliver to himan
accountingof his payments, though he contests its accunad\seeks further informatiorGee
Viola Payment History; Pl. Ry at 1 It is also unclear wheth&fiola is suing the Clerk, to
whom he addresses his arguments, or the court kgatth he names imis Complaint.See
Compl. at 2, 4.In any eventPlaintiff's claim deals with a judicial action taker or not taken
— by theClerk in her judicial role.Court-ordered restitution paymemti® part ofa courts
ruling, and thevay the Clerk goes about implementing that rulirggajudicial function shielded

by judicial immunity Cf. Sibley v. U.S. Supreme Court, 786 F. Supp. 2d 338, 344 (D.D.C. 2011)

(“The clerk or deputy cletk receipt and processing of a litigantilings are part and parcel of
the process of adjudicating casgs.
Monitoring caurt-ordered restitution is dissimilar tbe types oadministrative

employment actions courts have foundy give rise to liability Viola citesForrester v. Whitea

case thatealtnarrowlywith a judge’s demotion and discharge of a probation offilcerat 221;

see als&urowski v. Krajewski 848 F.2d 767, 775—76 (7th Cir. 1988) (holding judde&ing of

public defenders becausetbéir political beliefs was administrative act not protected by judicial
immunity). Yet even if Violas claim could beseen as similar to a request for public judicial

records, this Couremainsthe wrong place for him to seek relief.



2. FDIC and BOP
Viola’s claims againsthe FDIC and BOP ar@milarly barred— this time,by the
doctrine of sovereign immunityJnderthatdoctrine, the federal government is subject to suit

only uponits consent, which must be clear and unequivoSaleUnited States v. Mitcheld63

U.S. 206, 212 (1983} It is axiomatic that the United States may not be sued without its consent
and that the existence of consent is a prerequisite for jurisdigtiduch a waiver of sovereign

immunity mustbe“unequivocally expresséah a statute.Hubbard v. EPA, 982 F.2d 531, 532

(D.C. Cir. 1992) ¢én banc) (quotingUnited States v. Mitchell45 U.S. 8535, 538 (1980)

Viola has failedio establish that sovereign immunity has been wdnezd He appeas
to premise jurisdiction on a combination of 28 U.S.C. § 1331 (federal-question jurisdiction), 18
U.S.C. 8§ 3664 (the MVRA), and 28 U.S.C. § 1361 (the Mandamus &egCompl at3—4.

But none of thee statutes waigesovereign immunitySee, e.g.Walton v. Fed. Bureau of

Prisons, 533 F. Supp. 2d 107, 114 (D.D.C. 2008) (holdidgralquestion statutdoes not waive

sovereignmmunity); Stone v. Holder, 859 F. Supp. 2d 48, 52 (D.D.C. 20d@&né foMVRA);

Washington Legal Found. v. U.S. Sentencing Comm’n, 89 F.3d 897, 901 (D.C. Cir. 48296) (

for Mandamus AQt As a result, this Court lacks subjeugtter jurisdiction to her the claims
against the remaining fede@éfendants
To the extent the Administrative Procedure Act waives sovereign immueityvehen

not explicitly invoked seeChamber of Commerce v. Rejci4 F.3d 1322, 1328-29 (D.C. Cir.

1996) Viola is still out of luckbecause he fails to state a claim under the ARAat Act
authorizes courts to “compel agency action unlawfully withheld or unreasonahjedel 5
U.S.C. 8§ 706(1) But “a claim under §06(1) can proceed only where a pldirasserts that an

agency failed to take a discretgency action that it iequired to také. Norton v. S. Utah

10



Wilderness All, 542 U.S. 55, 64 (2004). Viola does not point to any authority shahatghe

FDIC or BOPwasobligedto provide him the information he seekdsdeed the MVRA makes
clear that “h]Jothing in this section . . . shall be construed to create a cause of action not
otherwise authorized in favor of any person against the United States orieeyafemployee
of the United State5.18 U.S.C. § 366(). As Plaintiff cannotdemonstrate thatither agency
failed to take a discrete action it was required to take, he does not state agelashthe-DIC
or BOP.

3. Citigroup/Argent

Finally, Plaintiff seeks from “Argent Mortgagesdccessors-assign$ an accounting of
all payments it hageceived on his behalfSeeCompl. at 2. Citigroup, as alleged successor to
Argent, responds with two argumentairst, it points outhat Violanever named as a
Defendant oarlleged that Citigroup was the legal successor to Arg&aeECF No. 13 Citi
MTD) at3. Second, Citigroup notes that a fraud victim has no obligation to produce restitution
accounting to the person ordered to pay sashtution. Id. at4-5. The Court agrees on both
counts.

First, Violadoes not mentio@itigroupin his Complaint In his Opposition, he suggests
thathe intended to refer to Citigroup as the successor to Argent, although the bank never appea
in the Complaint.SeePI. Opp.at 3. The Court appreciates thao se claims are heldto less
stringent standards thémrmal pleadings drafted by lawyer$daines 404 U.Sat520, and
Viola’s Opposition did indicate that he understood Citigroup to be the successor to Argent, even
if he never pled that factSeePl. Opp. at 3. Butéven goro se complainant must pleddactual
mattef that permits the court to infanore than the mere possibility of miscondtictAtherton

567 F.3dat 681-82 (quoting Igbal, 556 U.S. at 678)though heseems to have served

11



Citigroup with hisComplaint Viola nowhere name Citigroup a defendantSeeCiti MTD at 2.
As a result, his pleadingk not state a claim agairtkat entity Similarly, while Plaintiffnames
Argent in the Complaint, he neither served it nor argued in his briet teah any wayiable to
him.

Regardless of which entity he is suiMipla has asecond, bigger problem: ineverpled
facts sufficient to support a claim of liabiliagainstiitherone The MVRA is quite clear that
“[ n]o victim shall be required to participate in any phase of a restitution”ofdfet).S.C.

§ 3664(g)(1). That system makes semas# would be irrational to allow a convicted fraudster
to badger his former victim for an accounting of his payments.

For that reason, theart serves as an intermediary betw¥ela and his payees.
Plaintiff has no direct relationship in the restitutionary processamyhof themasViola himself
recognizes, his dealings are with ttoairt. SeeCompl. at 1 (requesting accounting of
“restitution collected by the governm&nt The Complaint thereforejs devoid of any plausible
allegation thaCitigroup or Argenbwes a legal duty to proviga accounting to him. Even if
Viola had standing, then, the Court wogl@nt Citigroups Motion to Dismiss for failure to state
a claim.

V.  Conclusion
For these reasonthe Court willdismiss Plaintiffs claimsfor lack of subjecmatter

jurisdiction A separate Order so stating will issue thig.da

Isl James E. Boasberg

JAMES E. BOASBERG

United States District Judge
Date: June 14, 2019
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