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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OSMELMAESTRE,
Plaintiff, : Civil Action No.: 18-02494
V. : Re Document No.: 10

SDH SERVICESEAST, LLC,

Defendant. :
MEMORANDUM OPINION

GRANTING DEFENDANT’SMOTION TO PARTIALLY DISMISS
I. INTRODUCTION

In this employmentdiscriminationsuit, OsmelMaestreallegesthat hisemployer, SDH
Servicesast LLC (“SDH”), violatedTitle VII of theCivil RightsAct of 1964(“Title VII"), as
amended42 U.S.C. § 2000&tseq. Am. Compl.f11-2,ECFNo. 9. Specifically,Mr. Maestre
contendghat Defendansubjectechim to disparatdreatmenbasedonrace id. 1139-49 created
adiscriminatorilyhostilework environmenbasedon his nationabrigin, id. 1950-59,andthen
retaliatedagainst hinwhenhereportedharassmendnddiscriminatoryconductbasedon national
origin, id. 160-74. Defendannhow moves unddfederal Rule ofCivil Procedurd 2(b)(6)to
dismissPlaintiff's hostilework environmentindreprisalclaims?

For thereasonsetforth below, the Court findthatPlaintiff hasfailed to makeout a
plausibleclaim for relief pursuanto eitherhis hostilework environmentlaim or hisretaliation

claim. This CourthereforegrantsDefendant’smotionto partially dismisshis complaint.

! Defendant does not move to dismiss count one of Plaintiff's complaint, which alleges
disparate treatment on the basis of Plaintiff's protected class stagpait/Cuban). Am.
Compl. 11 39-49.
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Il. FACTUAL BACKGROUND ?

On August 22, 2016Mr. Maeste washiredasa SenioManageifor SDH. SeeAm.
Compl. T 14.Heidentifiesasa CubanAmericanandasHispanic. Id. § 6. Mr. Maestreasserts
thatDefendantdiscriminatedagainsthim over the following/earbecausef his nationabrigin
andhisethnicity. See generally idMore specifically,Mr. MaestreallegesthatDefendantasan
organizationsystematicallydiscriminatedagainstMr. Maestreandothersimilarly situated
employeesy giving nonwhite employeesnferior job assignmentsSeed. 117-25, 28.
Plaintiff aversthathewasroutinelyaskedo performundesirablevork thatwasthe
responsibilityof otherwhite employees Id. 120-25, 28. Forexample,‘Plaintiff wasexpected
to be oncall andimmediatelyrespondo buildingissueghatcameup, for periods ofsevento
fourteendaysstraightandfor atleastsevendaysstraighteverythreeto four weeks.” Id.  28.
He wasalso“forced to be theManageron Duty; [given] call centerresponsibilitiesserv[ed]as
the ergonomicsontractor;. . . and[was] assignedvork on weekends.1d. { 21. In additionto
theseassignmentdylr. Maestrestateghathe andothersimilarly situatedemployeesveregiven
fewertraining opportunitieshanwhite employeesid. § 18,andthata lessqualifiedwhite
candidatevas promoted in lieu of Plaintjfid. { 19.

Mr. Maestrecontends that his supervistts. Julie Policastrogexacerbatethis
environment ofliscriminatorytreatmenby mistreatinghim in front of otheremployees.ld. {1

26—-34. Mr. MaestrestateghatMs. Policastrowould publicly“belittle, harassandintimidate”

2 Becausdefendant’amotion to dismisgoncernsonly Mr. Maestre’shostilework
environmentndretaliationclaims,seegenerallyDef.’s Mot., this Courtlimitsits discussion of
thefactualbackgroundo whatis applicableto thoseclaims.

At the motion to dismiss stage, the Couewsthe evidencen thelight most favorable
to Plaintiff. SeeUnited Statesv. Philip Morris Inc., 116F. Supp. 2d 131, 13@.D.C. 2000)
(“At themotionto dismissstagethe only relevantfactualallegationsarethe plaintiffs’, andthey
must bepresumedo be true.).



him multiple timesa day'by pointingherfinger” at him andyelling “Comein here!” I1d. § 26;
seealso id.| 32(statingthatMs. Policastrowould call Plaintiff into publicareasand“intimidate
andtaunt” him*with facial expressionsvhile . . . pointingherfinger directly at Plaintiff”) ; id.
33 (describing‘incidentsandharassmentasoccurring“twice or moreaday”). Moreover,when
Mr. Maestreattemptedo speakwith Ms. Policastraregardingthe additionalvork assignedo
him, she “wouldyell andlook at Plaintiff with disgust”andscreani[h]ere we go again”in front
of otheremployees.Id. T 29;seealso id.] 34(statingthatMs. Policastrd‘reprimand[ed]
Plaintiff in front of other[s]"for hisfailure to perform theextradutiesassignedo him).

Mr. Maestrealsodescribeswo problematiomeetingswith Ms. Policastro. First, during a
meetingin lateMay 2017,Ms. Policastranformedhim that“anyonewho defendgheir
employeewill no longer bénere”and“threatened’to terminatePlaintiff if he did noterminate
the African-Americanmanagersvhom he supervisedd. { 30. ThereafterMr. Maestrestates
thatMs. Policastro‘subjectedhim to consistentverbalabuse on daily basis”’andaskedhim
about d'plan” for terminatingPlaintiff’'s minority superviseesld. § 31. Thesecondncident
occurredduring a differenteetingwith Ms. PolicastroMr. Maestre andamotheremployee,
Charon Jackson. Id. 1 33. Onthis occasionMs. Policastrorespondedo Mr. Maestre’s
recommendations abowkysto improve the organizationisey Performancendicatorsby
telling Mr. Maestroto “forget aboutit” while “smirk[ing] andmalking] afacewith disgust.” Id.

In addition,Mr. MaestreassertshatMs. Policastrarepeatedlythreatenedo fire both him
andhiswife, who alsoworksfor Defendant“unless theyompl[ied] [with] herdemands.”Pl.’s

Opp’n Mot.Dismiss4 (“Pl.’s Opp’'n”), ECFNo. 11;* Am. Compl.{{ 27, 30-31, 33. During one

3 Plaintiff does not identify the date of this meeting.

4 Because Plaintiff's opposition is not paginated, the Court refers to the ECF page
numbers.



interaction Ms. Policastratold otheremployeeshat Defendant'smploymeniof Mr. Maestre’s
wife “was not working out.” Id. § 27. More generally Mr. MaestrestateshatMs. Policastro
“talk[ed] negatively”about hisvife, an SDH employeewith other individualsat thecompany.
Id.

In responséo most oftheseincidents Mr. MaestrereportedMs. Policastro’sconducto
Defendant’'sHumanResource®epartmen{*HR Department”)® Id. 11 32, 64. Although the
HR Departmentespondedby sayingthatit would escalateénis complaintsid. I 32,it failed to
takeanyactionto “preventor correctfurtherdiscriminationandharassmerjt id.  35.

After lodgingthis complaintwith theHR DepartmentMr. MaestreallegesthatMs.
Policastroretaliatedagainst him.ld. §36-38, 60—74He aversthat, in retaliationfor his
protectedactivity, hiswork responsibilitiesverechangecndhewasgiven “routine tasks”that
took hisattentionawayfrom “critical activitiesunder his job function.ld. { 36. He alsostates
thatMs. Policastroalteredhis responsibilitiedy “transferr[ing]work from otherDirectorsto
Plaintiff” andby adjusting‘Plaintiff’'s work scheduldo alleviateherresponsibilityto be on
call.” Id. T 38. Mr. MaestrefurtherassertshatMs. Policastrd‘micromanaged’him, id.,
scrutinizedhis “work, hisarea,andhisdirectreports,”id., and“excluded[him from] meetings
with hisstaff,” id. 1 36. Finally, Mr. MaestreclaimsthatMs. Policastraretaliatedoy threatening
to “blame” Plaintiff’'s wife if acontractwascancelledandby otherwisé'treat[ing] Plaintiff's

wife negatively”in front of his coworkers.Id. § 37.

® Mr. Maestre states that he reported “most” of these incidents to Defendant’s HR
Department, Am. Compl. § 28, but does not specify which incidents were or were noteporte



OnJuly 14, 2017Mr. Maestrefiled a complainwith the Equal Employment Opportunity
Commission“*EEOC”) allegingthat DefendanwiolatedTitle VII. ¢ Id. § 8(citing EEOC
ChargeNo. 517-2017-01748)Mr. Maestrestateshathis EEOCcomplaint includedllegations
thathewassubjectedo “discriminationbasedupon nationabrigin andretaliationfor filing a
complaint of nationabrigin [discrimination]” 1d. § 10. Oneyearlater, theEEOCdismissed
Mr. Maestre’scomplaint,andtheagencysenthim aright-to-sueletteron July 14, 2017.1d. {

11.

On October29, 2018Mr. Maestrefiled a complaintagainstSDH allegingrace

discrimination creationof adiscriminatoryhostilework environmentandretaliation,see

generallyCompl.,ECFNo. 1, which he subsequentgmendedseeAm. Compl® In response,

® Plaintiff's administrative complaint to the U.S. Equal Employment Opportunity
Commission (“EEOC”) alleged violations of both Title VII and the Rehabilitation Aan.
Compl. 1 8. Mr. Maestre’s complaint before this Court raises onlyVitlelaims. Seed. 2.

" Before an individual can file a Title VII lawsuit, he must exhaust the administrative
remedies available through the EEO8eeParkv. HowardUniv., 71 F.3d 904, 907 (D.C. Cir.
1995). Mr. Maestre claims to have met this requirement for his hostile work envircanaent
retaliation claimsseeCompl. at 1 51, 63, and Defendant does not argue anything to the
contrary,see generallpef.’s Mot.; Def.’s Reply in Support of Mot. Part. Dismiss (“Def.’s
Reply”), ECF No. 13. The Sovgme Court has held that Title VII's administrative exhaustion
requirement is not jurisdictional and is only to be considered where propees ais party.

See Fort Bend Cty. v. Dayis39S. Ct. 1843 (2019). Here, because Defendant has not raised th
issue of administrative exhaustion, this Court will not address it.

8 The Court notes that Mr. Maestre characterizes his protected status in tiffaysrat
different points. For instance, Plaintiffs amended complaint allegessinaeas due to his
national originseeAm. Compl. 1 57, yet his opposition to Defendant’s motion to partially
dismissstates that the same incidents occurred because of his ethtRlicsty)pp’'n 4 see also
Def.’'sMem. P. & A. in Support oMot. Part. Dismiss (“Def.’"$Mem.’) 7, ECF No. 10-1
(referring to Plaintiff’s claims as allegingaceand/or nationabrigin discrimination”). This is
not a case where the distinction between race, ethnicity, and nationalb@sgid discrimination
shaps the analysise(g, an American plaintiff alleges that her Canadian supervisor subjected
her to a hostile work environment, or a Hispanic, Cuban individual alleges that her R@amama
supervisor favored Hispanic, Panamanian coworkers). Accordingly, this Cdwomsider
Plaintiff's race, ethnicity, and national origin claims jointly in assessimglhims. For the sake



Defendanimovedto dismisstwo of Plaintiff's claims(for hostilework environmentand
retaliation)underFeckral Rule ofCivil Procedurel2(b)(6). SeeDef.’s Mot. 1. Forthereasons
setforth below, the CourgjrantsDefendant’artialmotionto dismiss.
lll. LEGAL STANDARD?®

To pursue alaimin federalcourt, aplaintiff must provide a “a shoandplain statement
of theclaim showingthatthepleadeiis entitledto relief.” Fed R. Civ. P.8(a)2). This
statementustcontain“factual contentthatallowsthe courto drawthe reasonablieference
thatthedefendants liable for the misconducalleged.” Ashcroftv. Igbal, 556U.S.662, 678
(2009). If aplaintiff fails to providesuchastatementthen the defendacenmoveto dismiss
the complaint unddfederalRule ofCivil Procedure 12(b)(6).

In evaluatingamotionto dismiss,a court “mustreatthe complaint'dactualallegations
astrueandmustgrant[the] plaintiff thebenefitof all inferenceshatcanbederivedfrom the
factsalleged. W.Org. of Res.Councilsv. Zinke 892 F.3d 1234, 124@.C. Cir. 2018) (quoting

Sparrowv. United Air Lines,Inc., 216 F.3d 1111, 111®.C. Cir. 2000). If the complaintacks

of clarity, the Court refers to Plaintiff's complaint as alleging discriminatioedas national
origin and ethnicity, which he most consistently identifies as the basis foolested status.

% As discussed below, the Court evaluates the instant motion as a Rule 12(b)(6) motion to
dismiss for failure to state a claim. Although Mr. Maestre contends thah@geit should have
moved under Rule 12(e) to request a more defatézmeninsteadof moving under Rule
12(b)(6) to dismiss his claimsgePl.’s Opp’n 6, he misapprehends the Rule 12(e) legal
standard. Rule 12(e) allows a party to move for a more definite statementhelmeading is
“so vague or ambiguous that the party cannot reasonably prepare a response.” Fed. R. Civ. P.
12(e);see alsalohnsorv. Metro. Direct Prop. & Cas.ns.Co, 2018 U.S. Dist. LEXIS 176318
at *6 (D.D.C. 2018) (“Normally, . . . the basis fogtering a more definite statement under Rule
12(e) is unintelligibility, not mere lack of detail.(gjuotingThorp v. District of Columbia309
F.R.D. 88, 90 (D.D.C. 2015)). On Mr. Maestre’s own construal of his pleading, however, it is
not unintelligible; to the contrary, he asserts that “Plaintiff sufficiently gnaike to Defendant
that he is claiming a hostile work environment and retaliation” theory of.rébles Opp’n 6.

Thus, Rule 12(e) is inapposite, and, moreover, Plaintiff cites no authority to support his
proposition that Defendant’s Rule 12(b)(6) motion is improper.



“sufficient factualmatter. . .to ‘stateaclaimto relief thatis plausible onts face™ thenthe
motionto dismissshould be grantedgbal, 556U.S.at 678(quotingBell Atl. Corp.v. Twombly
550U.S.544, 570 (2007)). Algintiff's claimis plausibleif thefactualallegationstakenas
true,are“enoughto raisearight to relief abovethe speculativdevel.” Twombly 550U.S. at
555-56. Thatsaid,acourtneednotacceptastrue “a legal conclusion couchedsafactual
allegation.” Igbal, 556 U.Sat678. Moreover,[tlhreadbarerecitalsof theelementf acause
of action,supportedy mereconclusorystatementsareinsufficientto withstandamotionto
dismiss. Id.

With respecto Plaintiff's Title VII claims,aplaintiff is notrequiredto pleadall the
elementof aprimafacie caseto survive a Ruld2(b)(6)motionto dismiss SeeBradyv. Office
of the Sergeant éirms 520 F.3d 490, 49@®.C. Cir. 2008)(citing Swierkiewicz/. SoremaN.A,
534U.S.506, 510-11 (2002))Rather atthis stage Faintiff only needdo allegesufficientfacts
to makehis claimsof retaliationanddiscrimination“plausible.” Harris v. D.C. Water& Sewer
Auth, 791 F.3d 65, 7(D.C. Cir. 2015)(citationsomitted)

IV. ANALYSIS
A. Hostile Work Environment

Mr. Maestrecontends that his supervisoregulartreatmeniof him subjectedPlaintiff to
adiscriminatorilyhostilework environment.SeeAm. Compl.f150-59. As describedabove,
Plaintiff stateghatHispanicemployeedike Mr. Maestrewereregularlyassignednore work,
deniedsufficienttraining,andpassedverin promotionswhile white employeesdvanced Id.
1117-25. In support of higlaim, Mr. Maestrealsodescribes troubledvork environmenin
which his supervisoregularlypublicly ridiculed him, id. 116, 26—34, 57; pointekerfinger and

yelledat Plaintiff in front of other employeeg]. 1126, 32;disparagedhim at least twdimesa



day,id. 1126, 33;subjectechim to a“barrageof offensive”’commentsid. { 56;madefacesof
“disgust” toward<Plaintiff on multiple occasionsid. 1129, 34;warnedhim thatheneededo
terminatethe minority employeesvhom he superviseshdthreatenedis own employmenif he
did not do soid. 1130, 31;andpublicly spokell of Plaintiff's wife (anotheremployeeof
Defendantn otheroccasionsid. 1127, 30-31, 33.

Defendantontestghelegalviability of Plaintiff's claimsontwo grounds. First,
DefendantssertghatMr. Maestrecannotsatisfythehostilework environmentegal standard
becausétherearenoallegationghat[,]if proven true[,] woulduggesthat[Ms.] Policastro
engagedn thecomplainedof behaviotbecausg¢Mr.] Maestreis Hispanic.” Def.’s Mot. 5
(citationsomitted) (emphasisn original). SecondDefendantargueghatevenif Mr. Maestre’s
allegationsaretrue, theyareinadequatéo support ahostilework environmentlaim. SeeDef.’s
Mot. 4-7. Specifically,DefendantargueghatMr. Maestrehasfailed to allegefactsthat
demonstratéhatheexperiencedharassmerthatis actionablysevereor pervasive Id. at6. For
the followingreasonsthe CourtagreeghatPlaintiff hasnotmadeout a plausiblelaim for
relief, butwill grantPlaintiff leaveto file afurtheramendedtomplaintto augmentisfactual
allegations

Title VIl prohibits employerfrom “creat[ing] or condon[ing] aiscriminatorilyhostile
or abusive [work] environment.Petersv. District of Columbia873F. Supp. 2d 158, 188—-89
(D.D.C.2012). Theseprotections do natetout a“generalcivility codefor the American
workplace.” Casew. Mabus 878F. Supp. 2d 175, 18@®.D.C. 2012) (quotingOncalev.
Sundowner Offshor8ervs.]nc., 523U.S.75, 80 (1998)).Rather,underTitle VII's “demanding
legal standard, Tuckerv. Johnson211F. Supp.3d 95, 101(D.D.C. 2016) (quotindg3ergbauer

v. Mabus 934F. Supp.2d 55, 77 n.2qD.D.C. 2013)), sichanabusive environmermxistsonly



if “the workplaceis permeatedvith ‘discriminatoryintimidation, ridicule, andinsult’ thatis

‘sufficiently severeor pervasiveo alterthe conditions of theictim’s employment.” Harris,
510U.S.at 21 (quotingMeritor Sav. Banki-SBv. Vinson 477U.S.57, 67 (1986)).Harassment
is severeor pervasivef it createsan environmenthatareasonabl@erson wouldind hostileor
abusive”andthatthevictim in fact subjectivelyperceives asabusive.ld.; seealsoCasey 878F.
Supp. 2cat 188 (quotingHarris, 510U.S.at21). “Thereis no‘mathematicallyprecisetest,’ for
whatmakesa workplacéeso objectivelyoffensiveasto alterthe ‘conditions’ of thevictim’s
employment.” Sierrav. Hayden No. CV 16-1804(RC), 2019WL 3802937at*12 (D.D.C.
Aug. 13, 2019Xfirst quotingHarris, 510U.S.at 22,thenquotingOncale 523U.S.at81). To
evaluatevhetherthe conducatissuerisesto this level, a courtis to assesshetotality of the
circumstanceand“consider thdrequencyof theharassingonductjts severity,whetherit is
physicallythreateningor humiliating,andwhetherit unreasonablinterfereswith anemployee’s
work performance.”Stewartv. Evans 275 F.3d 1126, 1134-3b.C. Cir. 2002) €iting Harris,
510U.S.at 21-23);seealso Balochv. Kempthorne550 F.3d 1191, 120(D.C. Cir. 2008).
Furthermoreto makeoutanactionablenostilework environmentlaim, the plaintiff
mustestablishthatthealleged‘harassmenbccurredbecausef . . . [his]protectedstatus.”
Petersv. District of Columbia 873F. Supp. 2d 158, 18®.D.C. 2012)(citationomitted);see
also Dornsv. Geithner 692F. Supp. 2d 119, 135-3®.D.C. 2010)(internalcitationsomitted).
This showingrequiresa “linkagebetweernthe hostilebehaviorandtheplaintiff's membershipn
aprotectecclass.” Douglas-Slade. LaHood 793F. Supp. 2d 82, 10(D.D.C.2011) (quoting
Na’imv. Clinton, 626F. Supp. 2d 63, 78D.D.C. 2009));seealso Baloch550 F.3cat 1201. A

courtis to apply thesametotality of thecircumstanceanalysisto determinevhetherthe

requisitelinkageexists. Sierra, 2019WL 3802937 at *12 (citing Baloch 550 F.3cat 1201). At



themotionto dismissstage,[a]lthough aplaintiff neednotpleadaprima facie caseof hostile
work environmentin thecomplaint,the‘allegedfactsmust supporsuchaclaim.” McKeithan
v. Boarman 803F. Supp. 2d 63, 6€D.D.C.2011),aff'd in part, No. 11-5247, 2012VL
1450565(D.C. Cir. Apr. 12, 2012)andaff'd sub nomMcKeithanv. Vance-Cooks498F. App’x
47 (D.C. Cir. 2013) (quotingMiddlebrooksv. GodwinCorp.,722F. Supp. 2d 82, 90-91 & n.6
(D.D.C. 2010));seealsoErvin v. Howard Univ.,562F. Supp. 2d 58, 7(D.D.C. 2008).

In this caseDefendantargues thatMr. Maestre’scomplaint should bdismissedecause
Plaintiff fails to connecttheallegedlydiscriminatoryconducto his nationabrigin or ethnicity.
SeeDef.’s Mem. 5; Def.’s Reply 1, 3—4. Plaintiff disputeghis characterizatioon the grounds
that“he washeldresponsibldor thework of othersimilarly situatedDirectorsof adifferentrace
suchasMichael Jordarand Todd Murphy, botifCaucasiamales.” Pl.’s Opp’n 4(citing Am.
Compl. § 34).Plaintif’'s complaint does ndrticulateany otherdirectlinkagesbetweerthe
factsallegedin support of hisostilework environmentlaim andhis protectedattributes. Nor
does Plaintiff's opposition explain any such linkaddwe only time thatethnicity or national
origin arementionedvith respecto this claimis Plaintiff's statementhathewaspublicly
reprimandedfor work thatwasnot Plaintiff's responsibility nor job descripticend[which] was
the responsibility of othesimilarly Directorsof adifferentrace,”namelytwo Caucasian

males!® Am. Compl. 134. Forthereasonsetforth below,Defendanis correct this stand

10 Mr. Maestre also references race with respect to Ms. Policaatieigd directive to
terminate the AfricasAmerican employees whom Plaintiff supervised. Am. Compl. {1 29-30.
However, because this reference does not inWdivéViaestre’srace/ethnicity, the Court does
not consider it applicable with respect to trspect of the analysis, which assesses whether
Plaintiff has asserted factual allegations that plausibly connect Det&hdanduct tdPlaintiff's
own status in a protected class.

10



alone“allegationis insufficientto raiseaninference”thattheoverall patternof alleged
discriminatoryconductoccurred‘becausg¢Mr.] Maestreis Hispanic.” Def.’s Reply 3.

Title VII's protections do not cover every kind of workplace dispi8ee Case\878F.
Supp. 2cat 189 (quotingOncale 523U.S.at80) (emphasizing that Title VII does not set out a
“general civility code for the American workplace)o filter out workplace disputdbatare
unrelatedo aprotectedcategory,‘allegationsof discriminatoryactsthatareunrelatedo the
plaintiff's protectedstatuscannot baisedto support ahostilework environmentlaim.”
Martinezv. PuertoRico Fed. Affairs Admin, 813F. Supp. 2d 84, 94-95 (D.D.C. 2011) (quoting
Nurriddin v. Goldin, 382F. Supp.2 d 79, 108 (D.D.C. 20053gealsoNa’im, 626F. Supp. 2dat
73 (“[H]ostile behavior, nanatterhow unjustifiedor egregiouscannot support elaim of hostile
work environment unlesthereexistssome linkagdetweerthehostilebehaviorandthe
plaintiff’s membershipn aprotectedclass”). To besure,therelationshipbetweertheallegedly
discriminatoryconduct and thplaintiff's statusmaybe subtle. Forinstancethis Circuit has
heldthatevidenceshowingmockeryof anemployee’snameandaccenicould permita juryto
infer nationalorigin discrimination. Mayorgav. Merdon 928 F.3d 84, 98D.C. Cir. 2019)1!
But whether thdactualallegationsnvolve directevidenceor rely onimplications,the bottom
line is thattheremust be some connection drawn.

Here however, the allegations made do not incleideerdirector indirect non-
conclusoryfactualallegationghat plausiblyindicatea causarelationshipbetweenMs.
Policastro’sconductandMr. Maestre’snationalorigin or ethnicity. Thereis simply not enough

in thefactsprovidedto establishhow Ms. Policastro’sharshnessowardsPlaintiff reflectedthese

11 AlthoughMayorgainvolved a non-promotion claim, the Court reads the case to advise
more generally that factors such as mockery of an accent can provide indirectewtie
national origin discrimination.

11



protectedattributes. Mr. Maestremay intendto suggesto the Courthathis statis as
Cuban/Hispanigs, itself, enoughto give riseto acauseof action. But thebarefactthatan
individual belonggo aprotecteccategorycoupledwith asinglefactualallegationconcerning
thatcategoryjs not enougho plausibly suggest threquiredconnection.SeeHunterv. D.C,,
797F. Supp. 2d 86, 93-9D.D.C. 2011),aff'd subnom. Hunter. D.C. Gov't, No. 13-7003,
2013WL 5610262D.C. Cir. Sept.27, 2013)internalcitationsomitted) (dismissinghostile
work environmentlaim whereplaintiff left thecourt“to infer thateachactwasdiscriminatory”
basedupon hisraceandgenderandpled only onefact thatconnectedis membershipn a
protectedclassto theallegeddiscriminatoryacts). Without additionafactsto connecthese
dots,which Plaintiff does not supplyyir. Maestrehasnotmadeout a plausiblelaim thatthe
contestedconductreflectsdiscriminationon thebasisof nationalorigin or ethnicity,asopposed

to harshmanagemenpracticest? SeeStewart 275 F.3dat 1133 (upholdinglistrict court’s

12 Mr. Maestre’scomplaint also includes conclusaaegationsconcerningpreferential
treatment of similarhsituatedCaucasian employeese, e.g.Am. Compl. 1 18 (“[A]ll
necessary training, staff, resources, and the opportunity for additionitagains” that were
“needed to complete essential job functions . . . were exclusively grantedltolgisiiuated
Caucasian employees.il. at 1 19 (“Despite Maestre being more qualified, each [séevet]
position was occupied by a less qualified Caucasian candidaded);f 20 (“Mr. Maestre and
similarly situated employees also were more than likely to receivaveenavorkload than their
Caucasian counterpars As discussed above, Plaintiff makes this allegation in passing in his
hostile work environment claimSee idat { 34. But these contentions are primarily advanced in
support ofPlaintiff’'s race disamination claim. See id{[{ 18-20, 39—49.To succeean a Title
VIl race discrimination claimthe claimanemployeemustestablish thalhe and the employee of
a different race who allegedly received preferential treatmerg“similarly situatedin all
relevant respect$ Barbour v. Brownerl81 F.3d 1342, 1354 (D.C. Cir. 1999) (Tatel, J.,
concurring in part and dissenting in pgdajnphasis in originalgee alsdRoyall v. Nat'l Ass’n of
Letter Carriers AFL-CIO, 548 F.3d 137, 145 (D.C. Cir. 2008p(cluding that claimant failed
to show that all of the relevant aspects of [his] employment were nearly identical to tHose of
employee of a different race (quotiNguren v. Adduci, Mastriani, Meeks & SchI8 F.3d
1507, 1514 (D.CCir. 1995) (internal quotation marks and citation omitted))ylor v. Small
350 F.3d 1286, 1294 (D.C. Cir. 20Q3)] n order to make out a prima facie case of

12



dismissalof suitwheretherewas“no basisuponwhichto infer” thatsupervisor'sanger
concerningemployee’sworkplace conductwas motivatedby” the employee’snembershipn a
protectedclass). And without providingmorefactsto support theequiredcausationeven
takingall factualallegationsn Plaintiff's complaintto betrue,Mr. Maestrehasnotpled
“enoughto raisearight to relief above the speculativevel.” * Twombly 550U.S. at 555-56.
Thus, he cannot plausibigakeout ahostilework environment theory aklief on thefacts
beforethe Court. SeeMcKeithan 803 F. Supp. 2d at 69 he Courtwill, however, grant
Plaintiff leaveto file anamendedomplaintto addresshesedeficiencies:*
B. Retaliation

Mr. Maestrealsocontendghat DefendantwiolatedTitle VII by retaliatingagainsthim for
alleging workplace discrimination @efendant'sHR Department.SeeAm. Compl.§{35-38,
60—74. Mr. Maestreasserts that, after maised his complaint of discrimination witheHR

DepartmentMs. Policastraretaliatedagainsthim by micromanagindis performanceghanging

discriminatory refusal to promote, .the plaintiff must show that. . ‘other employees of
similar qualification® were treated preferentiallydt the time the plaintiff's request for
promotion was denied.” (quotirBundy v. Jacksqré4l F.2d 934, 951 (D.Cir. 1981)).
Because Defendant has not moved to disRlamtiff's race discrimination claim, th@ourt
does not presently consider whether Mr. Maestre has madelairnaor relief including
whether he is an apt comparator to the employees who allegedly receivedniafereatment,
under this theory.

13 As Defendant notes, Plaintiff's argument that he more than cleared the low bar
required at the motion to dismiss staggeePl.’s Opp’n 3—4, relies on a now-outdated legal
standardseeDef.’'s Reply 2 n.2. Under controlling precedent, Plaintiff is inecirin
contending that it is improper to dismiss the suit “unless it appears beyond doubt phaitntiifé
can prove no set of facts in support of his claim which would entitle him to reliefs Gpp'n 3
(quotingConley v. Gibson355 U.S. 41, 45-46 (1957)

14 Because the Court reaches this conclusion, it does not consider whether the alleged
conduct is adequately severe or pervasive to survive a motion to dismiss. But, terhe ext
Plaintiff elects to further amend his complaint, it mayge to address this issue as well.

13



his work assignmentsscheduling hinfor differentshifts,and excluding hinfrom meetingswith
his staff, aswell asby treatingPlaintiff's wife “negatively”in front of otherstaff andthreatening
to “blame” hiswife if Defendant lost aontract. Id. at 1136—38. TakentogetherMr. Maestre
contendgheseactions hava@egativelyimpactedchis employmentandhave“createda climate of
fear” that“chill[s] . . . otheremployeeswillingnessto engagen protectedactivity.” Id. at 1
66, 69—70.DefendantetortsthatMr. Maestrés pleadingfails to make out alaim of retaliation.
SeeDef.’s Mem. 7-8. Defendantgain attacks the causation element of Plaintiff's claim and
argueghatMr. Maestrehasfailed to allegefactsthat suggesthatMs. Policastroknewof his
reportsto theHR Departmentand“that theadverseadion occurredsoonthereafter.” Id. at 7
(quotingMcNair v. District of Columbia 213F. Supp. 3d 81, 8¢8D.D.C.2016). Withoutmore
concretefactualallegationsconcerning therelevanttimeling, DefendanicontendghatMr.
Maestre’sclaim of retaliationis insufficientandshould bedismissed.ld. at 7-8. Althought is
aclosequestion, fothereasons set forth below, Defendant has the better argument on the
pleadings presently before the Court.

Title VIl forbidsretaliatingagainstanemployeebecausdereportedor otherwise
opposednydiscriminatoryemploymenpractice. SeeAllenv. Johnson 795 F.3d 34, 38D.C.
Cir. 2015)(citing 42 U.S.C. § 20008¢a)). To establishaclaim of “unlawful retaliation,a
plaintiff must show(1) thathe opposed practicemadeunlawful by Title VII; (2) thatthe
employertook amateriallyadverseactionagainsthim; and(3) thattheemployertook theaction
‘becausetheemployeeopposed theractice.” Harris, 791 F.3cdat 68 (quotingMcGrathv.
Clinton, 666 F.3d 1377, 138D.C. Cir. 2012))(citationomitted). However,at themotionto-
dismissstage aplaintiff does noheedto prove gprimafacie caseof [retaliation].” McNair, 213

F. Supp. 3cat 86 (citing Swierkiewicz534U.S.at 510-12;Twombly 550U.S.at 569—-70);see
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alsoBrownv. Sessoms/74 F.3d 1016, 102®.C. Cir. 2014);Brady, 520 F.3cat493. Thesole
guestionfor adistrict courtpresentedvith amotionto dismissaretaliationclaim underTitle VII
“is whether[the plaintiff has]allegedfactsthat,takenastrue,render hisclaim of retaliation
plausible.” Harris, 791 F.3dat 70 (citing Twombly 550U.S.at 556). Becausdhe onlyelement
of Mr. Maestre’sretaliationclaim that Defendant contestscausationthe Courfocusesonthis
aspecbf Plaintiff's complaint.

At themotionto dismissstageof litigation, “the hurdle ofallegingacausalink is not a
high one.” Cavalierv. CatholicUniv. of Am, 306F. Supp. 3d 9, 38D.D.C. 2018)(citing Jones
v. Bernanke685F. Supp. 2d 31, 4(D.D.C.2010);Winstonv. Clough 712F. Supp. 2d 1, 11
(D.D.C.2010). Forinstanceaplaintiff canrely onfactorssuchastemporalproximity or “other
factualallegationghat, construedn thelight most favorabléo the plaintiff, would ‘plausibly’
establishthis elementof theclaim.” Id. (quotingTwombly 550U.S.at 570)(citing Hamiltonv.
Geithner 666 F.3d 1344, 135D.C. Cir. 2012);Woodruffv. Peters 482 F.3d 521, 52@.C.
Cir. 2007);Singletaryv. District of Columbia351F.3d 519, 52%D.C. Cir. 2003);HowardR.L.
Cook & TommyShaw Foundexrel. BlackEmps.of Library of Cong.|nc. v. Billington, 737
F.3d 767, 77ZD.C. Cir. 2013)). However,whereaplaintiff reliessolelyon temporalproximity
“betweeranemployets knowledge oprotectedactivity andanadverseemploymentctionas
sufficientevidenceof causalityto establisha primafaciecasg,] . . . thetemporalproximity must
be ‘veryclose” Jonesv.D.C.Water& SewerAuth, 922F. Supp. 2d 37, 4¢D.D.C.2013)
(quotingClark Cnty.Sch.Dist. v. BreedenClark Cnty), 532U.S. 268, 273 (2001))seealso
Singletary 351 F.3dat 525(“[T]his circuit hasheldthata closetemporalrelationshipmayalone

establishtherequiredcausalconnection.”).
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Here,Mr. Maestre’setaliationclaim restson acausakhainwhereinhe“engagedn a
protectedactivity by complainingto HumanResourcesboutracediscrimination,”andthen*“his
supervisotincreasedcrutinyon hiswork productandmadehim work shifts outside of his job
duties.” Pl.’s Opp’n 5(citing Am. Compl. {1 35-36, 38).Defendantcontendghatthis claim of
retaliationis not plawsible becausélaintiff fails to “allege evenaroughtimeline of eventsthat
could supporaininferenceof causatiorand thereby sustain a plausible claim for reliéf.’s
Mem. 8. The Court agreegvengiving Mr. Maestre’spleadingghegenerouseadtheyaredue
atthis stageof litigation, Plaintiff's complaintappeardo rely exclusivelyon temporalproximity
to establishcausation.Apart from hisassertiorthat“Ms. Policastroincreasedcrutiny” on
Plaintiff and“retaliatedby changingPlaintiff’'s work schedule’after Mr. Maestrecomplainedo
theHR DepartmentAm. Compl.  38Plaintiff doesnot advancanyfactualallegationgn
support of higetaliationclaim. Although, aiking Plaintiff's factualallegationgo betrue, Mr.
Maestrehasestablishedhattheallegedreprisaloccurredafter his complainto theHR
Departmentseeid., what hefails to dois to sayanythingabout thedatesof therelevantevents
or even to provide the basis for any plausible inference that Ms. Policastro arasodis
protected activity Theamended:omplaintstatesonly thatall theallegedconductoccurred
sometimeover the course of year. SeeAm. Compl.{917-18, 32, 35-38. Withoutore,
however, theCourthasno basisfrom whichto infer thattheallegedsequencef eventswas
“very close,”Clark Cnty, 532U.S.at 273,andthe Courtcando nomorethanspeculateabout
whetheror notPlaintiff's protectedactivity caused the challengednduct. Accordingly,even
thoughthe motion to dismiss stage does not require Plaintdsserfactsconcerning the
causation aspect of the claim thnaduld sufficeto makeout aprima facie case Plaintiff's factual

allegationstakenastrue, are not “enougho raisearight to relief above thespeculativdevel.”
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Twombly 550U.S.at555. Thus, his pleadirdpesnot surviveDefendant’snotionto dismiss.
Thatsaid,the CourigrantsPlaintiff leaveto file anamendedomplaintto addresghe
deficienciesn hisretaliationclaimidentifiedhere.
V. CONCLUSION
For theforegoingreasonspefendant’smotionto partially dismissPlaintiff’s retaliation
andhostilework environmentlaimsis granted Plaintiff may, within thirty days,file an
amendedccomplaint. An order consisterwith this Memorandum Opiniois separatly and

contemporaneously issued.

Dated: December 20, 2019 RUDOLPHCONTRERAS
United StateDistrict Judge
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